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TITLE 11. GAMING

VIRGINIA RACING COMMISSION

Title of Regulation:  11 VAC 10-20. Regulations Pertaining to Horse Racing with Pari-Mutuel Wagering (amending 11 VAC 10-20-220).

Statutory Authority:  § 59.1-369 of the Code of Virginia.
Public Hearing Date:  October 15, 2003 - 9:30 a.m.
Public comments may be submitted until November 7, 2003.

(See Calendar of Events section

for additional information)

Agency Contact:  William H. Anderson, Director of Policy and Planning, Virginia Racing Commission, P.O. Box 208, New Kent, VA 23124, telephone (804) 966-7404, FAX (804) 966-7418, or e-mail Anderson@vrc.state.va.us.

Basis:  The Virginia Racing Commission derives its statutory authority to promulgate regulations from the provisions of § 59.1-369 of the Code of Virginia. The Code states, in part in subdivision 3, "The Commission shall promulgate regulations and conditions under which horse racing with pari-mutuel wagering shall be conducted in the Commonwealth, and all such other regulations it deems necessary and appropriate to effect the purposes of this chapter."

Purpose:  In accepting the recommendations of its Rules Committee, the Virginia Racing Commission has amended three substantive provisions of the regulations pertaining to the assignment of racing days. First, the commission will be allowed to consider the assignment or amendment of racing days without the 15-day delay in the matter. Second, the commission can consider a change in the racing days, upon application by the licensee, at any time during the calendar year. Third, the licensee can submit a letter of credit instead of a bond with surety to cover any indebtedness. Through these amendments, the regulations will protect the health, safety and welfare of the participants in horse racing.

Substance:  The experience of the commission has been that the assignment or the revision of racing days should be considered at the earliest possible moment. Hence, the commission, the licensee and horsemen agreed that the imposition of a 15-day delay should be avoided unless the commission determines that a public hearing is necessary. Also, the commission may change the assignment of racing, upon application by the licensee, at any time during the calendar year. Finally, the commission can accept a letter of credit or a bond with surety to cover indebtedness upon the licensee.

Issues:  The primary advantages and disadvantages to the horse racing community are important. The amendments allow for a more expeditious consideration of the assignment and revision of racing days. The amendments make the revision of racing days, upon the application of the licensee, at any time of the year rather than the early part of the calendar year. The amendments allow the use of a letter of credit or a bond with surety for indebtedness upon the licensee.

Fiscal Impact:  There will be no projected cost to the Virginia Racing Commission because of new substantive provisions and there will be no projected costs to the localities. Further, there will be no projected costs to the licensee or the horsemen.
Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation.  Pursuant to amendments to § 59.1-380 of the Code of Virginia in 2000, the proposed changes will allow the Virginia Racing Commission (the commission) to accept a letter of credit in addition to a surety bond from an owner’s licensee to cover any indebtedness incurred and will reduce the amount of surety required from at least $1 million to any amount the commission determines sufficient to cover such indebtedness.  Additionally, two other changes will allow the commission to consider a request to change the assignment of racing days at its next meeting without having to wait for 15 days and once the request is approved allow the commission to change the schedule without having to wait until the beginning of the calendar year.

Estimated economic impact.  Prior to 2000, the Code of Virginia required $1 million or higher amount in a surety bond to cover any indebtedness of a licensee to purses, awards to horsemen, and monies due to the Commonwealth.  The proposed changes will allow the use of a letter of credit in addition to a surety bond and allow the commission to determine the amount of security needed to cover such indebtedness.  The commission believes that letter of credit is less expensive and easier to convert to cash if needed.  Thus, the potential administrative costs to the commission are probably lower should it need to recover any monies from the licensee.  Currently, the licensee provides letters of credit instead of a surety bond.  Since it is optional to use letters of credit, it could be reliably inferred that the licensee would use it only if it is economically more beneficial than the surety bond.

Also, allowing the commission to determine the amount of surety rather than requiring a standard at least $1 million security for potential indebtedness would provide economic benefits to the licensee.  From an economic point of view, the amount of surety should be just enough to cover potential risks arising from indebtedness, or the security should be commensurate with the amount of risk taken.  Since the statutory change went into effect, the commission requires $200,000 security to cover purses and $200,000 to cover taxes due to the Commonwealth, or a total of $400,000 as opposed to previously required at least $1 million.  It is also known that the cost of a letter of credit is about 2% of its face value and the licensee prefers letters of credit now.  These indicate that providing authority to establish a surety amount below $1 million reduces the costs to the licensee from $20,000 to $8,000, or provides $12,000 net benefits to the licensee every year.  Although this change has the potential to introduce some administrative costs to the commission while determining the appropriate amount of security, they are probably minor as it is probably easy to estimate the potential sizes of purses and taxes based on the readily available statistical records for similar races.  However, the potential economic effects expected from these statutory changes already occurred when they went in to effect.  Thus, these changes are not expected to produce any significant economic effects upon promulgation of these regulations as they are already realized in practice.

In addition to the statutory changes, the proposed regulations will provide more flexibility to the commission to revise the assignment of racing days when it receives such requests.  Currently, the commission, upon receiving a request for racing days from a licensee, considers them at least 15 days later, and has to wait until the beginning of next calendar year to change the assignment.  The proposed changes will remove these two limitations so that requests can be considered at the next regular meeting without having to wait 15 days and if the request is approved, the assignment for racing days can be changed immediately.  These two changes provide more flexibility to both the licensee and the commission and will probably allow both to react to unforeseeable events more expeditiously.  Since it is at the discretion of the licensee to submit a request, an expeditious process would probably increase potential benefits of such a request.  And, if the administrative costs of an expedited process do not outweigh the benefits to the licensee, these changes would provide net economic benefits.

Businesses and entities affected.  The proposed regulations primarily apply to owner’s licensees who are authorized to conduct a horse race meeting with pari-mutuel wagering privileges.  Currently, Colonial Downs is the only entity with an owner’s and operator’s license in the Commonwealth.  In addition, 1,947 horse owners would also be affected annually.  Moreover, employees, particularly jockeys and exercise riders, and people attending races or placing wagers may be indirectly affected.  There are approximately 500 employees working permanently or temporarily at the racetrack or satellite facilities.  Of these, it is estimated that approximately 40 are jockeys and about 80 are exercise riders at a race meeting.  The total attendance at the racetrack and the satellite facilities was 523,216 in fiscal year 2002.

Localities particularly affected.  The proposed regulations apply throughout the Commonwealth.  However, cities of New Kent, Brunswick, Chesapeake, Hampton, Richmond, and Henrico County receive taxes from pari-mutuel wagering proceeds, which are covered by the surety requirements being amended with this action.  It is in this sense that these localities are particularly affected.

Projected impact on employment.  The proposed change’s effect on employment is not known because the effect on the horse racing activity is uncertain.

Effects on the use and value of private property.  If this change improves the profits of the licensee from more flexibility to change the assignment of racing days, there is likely to be a positive impact on the value of businesses involved with operating a racetrack.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Virginia Racing Commission is in general agreement with the Department of Planning and Budget’s Economic Impact Analysis.

Summary:

The proposed amendments (i) allow the commission to consider an assignment or revision of racing days at its next regular meeting without waiting 15 days after receipt of such request, (ii) change the racing days upon application by the licensee instead of at the beginning of any calendar year, and (iii) allow for a letter of credit instead of a bond with surety.

11 VAC 10-20-220. Assignment of racing days.

A. Generally. The commission shall promptly consider a request for racing days and assign racing days to a licensee.

B. Consideration of requests. Upon receipt of a request for assignment or revision of racing days, the commission shall consider the request at its next regular meeting, which is scheduled 15 days after receipt of a request, and may, in its discretion, assign the racing days as requested, modify the request, deny the request, or hold a public hearing pursuant to the following procedures.

1. If the commission deems a hearing is appropriate, the commission shall send written notice to the licensee and give due notice of the public hearing. The notice must include a brief description of the request, a statement that persons wishing to participate may do so in writing, the time and place of any public hearing on the request, and the earliest and latest date which that the commission may act.

2. The licensee will be afforded the opportunity to make an oral presentation, and the licensee or its representative shall be available to answer inquiries by the commissioners.

3. Any affected parties, including horsemen, breeders, employees of the licensee, representatives of other state and local agencies will be afforded the opportunity to make oral presentations. The public may be afforded the opportunity to make oral presentations and shall be given the opportunity to submit written comments.

4. If, after a request is received, the commission determines that additional information from the licensee is necessary to fully understand the request, the commission shall direct the licensee to submit additional information.

5. If the commission further determines it is necessary for a full understanding of a request, the commission shall request the licensee or a person submitting comments to appear before the commission. The commission shall request the appearance in writing at least five days in advance.

6. If a licensee fails to comply with the foregoing, the commission may deny the request for racing days.

7. A record of the proceedings shall be kept, either by electronic means or by court reporter, and the record shall be maintained until any time limits for any subsequent court appeals have expired.

8. Three or more members of the commission are sufficient to hear the presentations. If the chairman of the commission is not present, the commissioners shall choose one from among them to preside over the hearing.

C. Criteria for assignment of racing days. The commission, in making its determination, must consider the success and integrity of horse racing; the public health and safety, and welfare; public interest, necessity and convenience; as well as the following factors:

1. The integrity of the licensee;

2. The financial resources of the licensee;

3. The ability of the licensee to conduct horse racing, including the licensee's facilities, systems, managers, and personnel;

4. Past compliance of the licensee with statutes, regulations, and orders regarding horse racing with pari‑mutuel wagering privileges;

5. The licensee's market, including area, population, and demographics;

6. The performance of the horse race meeting with previously assigned dates;

7. The impact of the assignment of racing days on the economic viability of the horse racing facility including attendance and pari‑mutuel handle;

8. The quantity and quality of economic development and employment generated;

9. Commonwealth tax revenues from racing and related economic activity;

10. The entertainment and recreation opportunities for residents of the Commonwealth;

11. The breeds of horse racing;

12. The quality of racing;

13. The availability and quality of horses;

14. The development of horse racing;

15. The quality of the horse racing facility;

16. Security;

17. Purses;

18. Benefits to Virginia breeders and horse owners;

19. Stability in racing dates;

20. Competition among horse racing facilities, other racing days and with other providers of entertainment and recreation as well as its effects;

21. The social effects;

22. The environmental effects;

23. Community and government support;

24. Sentiment of horsemen; and

25. Any other factors related to the assignment of racing days which that the commission deems crucial to its decision‑making as long as the same factors are considered with regard to all requests.

D. Assigning racing days. In assigning racing days to a licensee, the commission shall designate in writing the total number of racing days assigned, the dates within which the racing days are to be conducted and dark days, the breed or breeds to be utilized, the type or types of racing to be offered, the horse racing facility where the racing days will be conducted, and the hours of racing.

1. The commission shall approve, deny or give its qualified approval to a request for racing days within 45 days after a public hearing, if a public hearing was held on the request.

2. Upon application by the licensee, the commission may, in its discretion, change at the beginning of any calendar year the assignment of racing days previously made.

3. The commission shall require a bond with surety or within the a letter of credit in an amount of $1 million or a higher amount as the commission may require it determines to be sufficient to cover any indebtedness, including but not limited to purses, awards to horsemen and moneys due the Commonwealth of Virginia, incurred by the licensee.

E. Denial of request final. The denial of a request by the commission shall be final unless appealed by the licensee under the provisions of these regulations.
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