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Final Regulations


TITLE 21. SECURITIES AND RETAIL FRANCHISING

STATE CORPORATION COMMISSION

REGISTRAR’S NOTICE: The State Corporation Commission is exempt from the Administrative Process Act in accordance with § 2.2-4002 A 2 of the Code of Virginia, which exempts courts, any agency of the Supreme Court, and any agency that by the Constitution is expressly granted any of the powers of a court of record.
Title of Regulation: 21 VAC 5-120.  Virginia Trademark and Service Mark Act (amending 21 VAC 5-120-50).

Statutory Authority:  §§  12.1-13 and 59.1-92.19 of the Code of Virginia.
Effective Date:  September 2, 2003.
Agency Contact:  William Rhea Shelton, Jr., Chief of Registration, Division of Securities and Retail Franchising, P.O. Box 1197, Richmond, VA 23218, telephone (804) 371-9610, FAX (804) 371-9911, or e-mail rshelton@scc.state.va.us.

Summary:

The amendments (i) clarify for trademark and service mark applicants what is meant by "final refusal" for purposes of an application to register and (ii) eliminate the unnecessary parenthetical language that was included in the old rules and refer to specific statutory provisions that were within those parentheses.

To maintain consistency throughout the regulation, the phrase "Code of Virginia" was removed from a statutory citation and replaced with "Act." 

AT RICHMOND, AUGUST 27, 2003

COMMONWEALTH OF VIRGINIA, ex rel.

STATE CORPORATION COMMISSION

                                                    CASE NO. SEC-2003-00027

Ex Parte:  In the matter of 

Adopting a Revision to the Rules

Governing Trademarks and Service Marks

ORDER ADOPTING AMENDED RULES

On June 19, 2003, the Division of Securities and Retail Franchising ("Division") mailed notice of proposed amendments to the Commission's Trademarks and Service Marks Rules ("Rules") and Order to Take Notice to all interested parties pursuant to the Virginia Trademark and Service Mark Act, § 59.1-92.1 et seq. of the Code of Virginia.  The Order to Take Notice describes the proposed amendments and afforded interested parties an opportunity to file written comments or requests for hearing.

No written comments were filed.  

The Commission, upon consideration of the proposed amendments as modified, the recommendation of the Division, and the record in this case, finds that the proposed modified amendments should be adopted.

Accordingly, IT IS ORDERED THAT:

(1) The evidence of mailing of the Order to Take Notice of the proposed Rules amendments shall be filed in and made part of the record in this case.

(2) The proposed Rules amendments are adopted effective September 1, 2003.  A copy of the modified Rules amendments is attached to and made part of this order.

(3) This matter is dismissed from the Commission's docket, and the papers herein shall be placed in the file for ended causes.

AN ATTESTED COPY of this order shall be sent to each of the following by the Division: Commission's Division of Information Resources; Ian D. Titley, Esquire, Williams Mullen, P.O. Box 1320, Richmond, Virginia 23218-1320; Lisa M. Kriszan, Vice-President, Greater Richmond Area Intellectual Property Association, Hirschler Fleischer, P.O. Box 500, Richmond, Virginia 23218-0500; and such other persons as the Division deems appropriate.

21 VAC 5-120-50. Application for registration.

A. Application for registration of a mark shall be filed with the division on and in full compliance with forms prescribed by the State Corporation Commission and shall include all information required by such forms.

B. An application shall be deemed incomplete for purposes of applying for registration unless the following executed forms, fee and information are submitted:

1. Executed and notarized Form TM 1, Application for Registration of a Trademark or Service Mark.

2. The registration fee in the amount of $30 per classification requested. The check must shall be made payable to the Treasurer of Virginia.

3. A specimen of the mark as used by the applicant (see definition of "use" as defined in § 59.1-92.2 of the Act).

4. An exhibit of the mark.

5. Classification of the mark (see Classification of goods and services, as defined in 21 VAC 5-120-100).

6. Any other information the State Corporation Commission may require.

C. Pursuant to § 59.1-92.6 of the Act, the director of the division shall make all final registration decisions.  Pursuant to § 59.1-92.5 E of the Act, once the staff has made its final determination to refuse to register a mark, an applicant may file a written request with the director for a review of the staff's decision.  If the director determines that a registration should be refused, the application is considered finally refused pursuant to § 59.1-92.5 E of the [ Code of Virginia Act ].  The applicant shall be notified of the basis for the final refusal.  The final refusal may be reviewed in accordance with the commission's Rules of Practice and Procedure, 5 VAC 5-20.

VA.R. Doc. No. R03-215; Filed September 2, 2003, 10:59 a.m.
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