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Title of Regulation:  22 VAC 15-50. Regulation for Criminal Record Checks for Child Welfare Agencies (repealing 22 VAC 15-50-10 through 22 VAC 15-50-70).

Title of Regulation:  22 VAC 15-51. Minimum Standards for Background Checks for Licensed Child Day Centers (adding 22 VAC 15-51-10 through 22 VAC 15-51-80).

Statutory Authority:  §§ 63.2-1734 and 63.2-1735 of the Code of Virginia.
Public Hearing Dates:
November 13, 2003, 2 p.m. and 6 p.m. (Richmond)

November 17, 2003, 6 p.m. (Abingdon)

November 18, 2003, 6 p.m. (Roanoke)

November 20, 2003, 6 p.m. (Alexandria)

November 25, 2003, 6 p.m. (Norfolk)

Public comments may be submitted until January 2, 2004.

(See Calendar of Events section

for additional information)

Agency Contact:  Wenda Singer, Program Consultant, Department of Social Services, 730 East Broad Street, Richmond, VA 23219, telephone (804) 692-2201, FAX (804) 692-2370, or e-mail wxs2@dss.state.va.us.

Basis:  Sections 63.2-1734 and 63.2-1735 of the Code of Virginia give the Child Day-Care Council the statutory authority to adopt regulations for the operation of licensed child day centers in Virginia.  Sections 63.2-1719, 63.2-1720, 63.2-1721 and 63.2-1722 establish background checks and set prohibitions if a person is found to have certain criminal convictions or has ever been the subject of a founded complaint of child abuse or neglect.  The regulation is necessary to implement the required statutory provisions.

Purpose:  The major purpose of the replacement regulation is to incorporate relevant changes in the Code of Virginia since 1995.  The other major purpose is to strengthen the regulation by addressing issues that have been raised during the past several years and by reorganizing and adding sections to make it more functional.  The changes protect the health, safety and welfare of children by strengthening background check requirements for individuals who are associated with a child care setting.

Substance:  The primary statutory changes reflected in the proposed regulation are:

1. Expanding the list of crimes that are barriers to operating, working or volunteering at a child welfare agency;

2. Including prior adult convictions and certain juvenile convictions and adjudications of delinquency as offenses;

3. Clarifying that manslaughter is a barrier crime;

4. Mandating the search of the child abuse central registry;

5. Adding a founded complaint of child abuse or neglect as a prohibition to licensure, employment, volunteering, or being an applicant or agent;

6. Requiring that a person denied licensure, employment, or staff volunteer status due to a background checks result be given a copy of the relevant finding;

7. Referencing a waiver of disqualification due to certain criminal convictions as identified in § 63.2-1723 of the Code of Virginia;

8. Introducing the phrase “background checks” to mean a sworn statement or affirmation, a criminal history record check, and a search of the central registry; 

9. Limiting volunteers required to obtain background checks to those who will be alone with any child in the performance of their duties;

10. Limiting employees required to obtain background checks to those involved in the day-to-day operation of the licensed child day center or who are alone with, in control of, or supervising one or more children;

11. Deleting the requirement that board members, upon application for licensure, must obtain background checks unless the board member functions in another capacity that requires the checks;

12. Clarifying that only the applicants of licensed child day centers and those persons who are agents at the time of application must have the background checks completed prior to being involved in the day-to-day operations of the center or being alone with, in control of, or supervising one or more of the children;

13. Changing the time period for obtaining criminal history record check records and central registry findings from 21 days to within 30 days; and

14. Clarifying that there is no penalty if the licensed child day center has applied for a background check timely and it has not been obtained due to administrative delay.

Other changes include additions that further explain the background check process.  Among these are:

1. Having a separate regulation for licensed child day centers;

2. Reorganizing the document so the sworn statement or affirmation, criminal history record report, and central registry finding do not duplicate the same statements and make the document longer;

3. Changing the word “shall” to “must,” and, where applicable, using “must not,” or “may”; and

4. Adding sections describing who is not covered by the regulation; explaining requirements for satisfactory background checks; explaining the consequences of unsatisfactory background checks findings; and describing the waiver of criminal conviction.

There are also content changes that reflect current practice or are responsive to questions from the public and facilities.  These include, but are not limited to:

1. Allowing satisfactory background checks for contract employees to be accepted if dated less than six months prior to when the contract agencies begin to provide services at facilities;

2. Accepting a copy of the central registry finding;

3. Providing that a background check remains valid at a licensed child care center as long as no more than 12 months have passed from when the person began a leave of absence, was terminated from employment from the center, or was transferred to a center owned and operated by the same employer or entity;

4. If the report or finding is less that 91 days old, allowing a person who leaves a licensed child day center to take the criminal history record report or central registry finding, provided that the center keeps a copy of any report that was taken and writes on the copy of the report that it is a copy;

5. Requiring background checks every three years from the dates of the previous checks;

6. Clarifying that the department has the right to revoke or deny a license based on background checks results or failure to obtain background checks;

7. Explaining that an employee or volunteer may continue to work or provide services if the criminal history record request or request for search of the central registry was submitted within seven calendar days of the person beginning employment or volunteer service, but the report or finding is not returned within 30 calendar days;

8. Providing that the department may require a new background check relevant to a suspicion of a barrier crime conviction, a felony conviction, or a founded complaint of child abuse and neglect;

9. Allowing satisfactory background checks for contract employees and substitute staff from temporary agencies to be viewed, accepted, and copies maintained;

10. Permitting the department to release information about disqualifying backgrounds to licensed child care centers that are covered by this regulation; and

11. Informing the person that a search of the central registry and a criminal history record are being requested.

Issues:  The public is expected to benefit from this regulation.  The requirements that reflect the Code of Virginia, and the other requirements, offer protection for children who receive care in licensed child day centers during a portion of the day.  The centers covered by this regulation will have increased flexibility to shift staff and use contract staff without obtaining repeat background checks, but all persons will be required to resubmit checks every three years to assure availability of updated background information.

The council sees no disadvantage to the public or the Commonwealth.

Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section § 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation.  Pursuant to changes in the Code of Virginia, the proposed regulations (i) exempt certain persons working, volunteering at licensed child day centers, or operating one, from background check requirements, (ii) require child protection services central registry check as a part of the background check process, (iii) expand the list of barrier crimes, and (iv) change the time frame to receive background checks from 21 days to 30 days.  In addition to these, the proposed non-statutory changes include (v) requiring repeat background checks every three years, (vi) allowing licensed child day centers to accept background checks dated less than six months from when contract employees begin providing services at facilities, and (vii) allowing persons to take background check findings with them and use them for another application within 90 days.

Estimated economic impact.  The proposed regulations will replace current background check regulations (22 VAC 15-50) for licensed child day centers.  The number of licensed child day centers in the Commonwealth is about 2,530.  The personnel working at these facilities come in supervised or unsupervised contact with up to 219,000 children depending on their job functions. 

Required background checks are: a sworn statement or affirmation, a criminal history check conducted by the State Police, and a search of the child protective services central registry for child abuse and neglect.  The main purpose of the background check requirement is to reduce potential risk of harm to children by the personnel working or volunteering at these facilities or being in a supervisory relationship alone with children.  The rationale is that persons with certain criminal convictions and founded findings of child abuse and neglect are more likely to harm children than other persons without such backgrounds, and background checks would probably increase protection of these children.  Although the objective of background checks is clear, there is no available study assessing potential risks.  Thus, the significance and types of risks that may be present, as well as the success of background checks in reducing potential risks, are not well known.  However, despite the little knowledge available in this area, it is standard practice to require some form of background checks for the employees and volunteers at these types of facilities nationwide.

Some of the changes between the proposed and current regulations are mandated by the changes in the Code of Virginia.  The General Assembly made several changes to background check requirements since 1995.  The proposed regulations incorporate these statutory changes.  Since these statutory changes have been in effect for several years, no immediate economic impact is expected.  Pursuant to § 63.2-1720 of the Code of Virginia, one of the changes provides background check exemptions for certain employee and volunteer positions at child welfare agencies.  This affects approximately 7,590 employees and 5,060 volunteers who are not alone with, in control of, or supervising children.  Additionally, background checks are no longer required for approximately 15,180 board members of child day centers.  Each background check includes a child protective services check and a criminal history check which cost $5 and $15, respectively.  The fiscal effect of these exemptions is about a $556,600 reduction in background check costs per year.  Fees for background checks may be paid by the facility or by the individual.  Thus, both facilities and individuals benefit from this change in terms of averted background check costs.  The reduction in the background check requests also reduces revenues collected by the State Police to conduct the criminal history checks and by the Department of Social Services (DSS) to conduct child protective services central registry checks.  In addition to the fiscal effect, the facilities and individuals probably experience additional cost savings in administrative time and possibly other expenses associated with managing and obtaining background checks.  It is also possible that some of the employees and volunteers may have a disqualifying record, but may be able to obtain a position with child day centers, as they are not required to obtain background checks.  This proposed change benefits these individuals because they could not otherwise work for these facilities.

On the other hand, the background check exemptions may introduce some additional costs in terms of greater potential risk of harm to children at the child day centers.  Although the risks to children may be higher, it is worthwhile to note that these individuals are not in direct contact with the children and therefore the change in the potential risks may be insignificant.  There is no available data however to assess the change in the level of protection afforded to these children.

The statutory changes have also mandated the search of the central registry since 1998 to determine if the person has ever been the subject of a founded complaint of child abuse and neglect in Virginia.  It is estimated that this change probably affects 17,457 persons annually in licensed child day centers.  Since each child registry check costs $5, the fiscal effects of this change include about a $87,285 increase per year in costs and an equivalent increase in DSS central registry check revenues.  There are probably additional administrative costs of conducting these central registry checks.  Some of the providers, personnel, or volunteers may be disqualified and may incur significant economic losses.  On the other hand, with the child protective services central registry check, the child day centers are able to find out about the child abuse and neglect history of applicants and may be able to reduce risk of harm to children by screening these activities.

Pursuant to § 63.2-1719 of the Code of Virginia, another significant change is expanding the list of crimes that are barriers to operating, working, or volunteering at a child day center.  The list of barrier crimes is expanded to include manslaughter, malicious wounding by mob, assault and bodily wounding, car jacking, extortion by threat, felony stalking, arson, burglary, any felony violation related to possession or use of a machine gun, use of a sawed-off shotgun in a crime of violence, possession of child pornography, electronic facilitation of pornography, employing or permitting a minor to assist in obscenity and related offenses, delivery of drugs to prisoners, escape from jail, felonies by prisoners, and an equivalent offense in another state. People with a criminal background including these offenses are disqualified from employment with or volunteering for child day centers.  In addition, if the providers, current employees, or volunteers discovered to have history of these offenses during the proposed three year repeat checks (discussed later in this report), their license, employment, or voluntary activity will be terminated as current employees are not grandfathered from the expanded list of crimes.  Thus, the proposed expansion of barrier crimes not only affects future candidates but also current providers, employees, and volunteers.  The likely economic effects of this change are a potentially higher turnover rate among providers, employees, and volunteers and possibly an increase in labor costs of operating a child day center and a potential decrease in risk of harm to children.  Given the lack of data, none of these effects could be quantified.

Also, pursuant to § 63.2-1720 of the Code of Virginia, the timeframe to receive background checks is increased from 21 days to 30 days.  Prior to this change, if a child day center did not receive background checks within 21 days, they were found noncompliant during visits by licensing inspectors and had to develop an action plan to address the noncompliance.  Increasing the timeframe to 30 days reduces the incidence of being found noncompliant and probably provides some administrative cost savings to the centers as well as to DSS.  However, this change allows new employees or volunteers to be in contact with children for an additional nine days without having to have the background checks and has the potential to increase the risk of harm.

In addition to these, a nonstatutory change will establish repeat background check requirements every three years for providers, employees, volunteers, and any others required to obtain checks.  Currently, background checks are conducted once at the beginning employment/volunteer service and repeated if a person’s status changes.  It is estimated that repeat background checks will be conducted on approximately 17,457 providers, employees, and volunteers working at child day centers annually.  Annual fiscal costs of these criminal background checks and child registry checks on child day center providers, employees, and job applicants are expected to be about $349,140.  DSS and the State Police will see an increase in their background checks revenues.  In addition to the fiscal effect, providers and employees will probably experience an increase in administrative time and possibly other expenses associated with managing and obtaining background checks.  It is also possible that some of the employees and volunteers will be found to have a disqualifying offense or finding since after their initial date of employment.  These individuals will lose their provider, employee, or volunteer status.  Thus, perhaps a reduction in potential risk of harm to children at the child welfare agencies may be expected.  However, there is no available information on the number of employees who may be discovered to have a disqualifying record during the repeat checks and there is no available data to assess the potential increase in the level of protection afforded to children.

The proposed changes will also allow child day centers to accept satisfactory background checks dated less than six months before independent contract employees or contract employees hired by contract agencies begin providing services at facilities.  This change will allow the use of background checks for contract workers up to six months rather than requiring a new check every time they contract with a new facility.  DSS estimates that approximately 400 contract employees may be affected by this change providing about $8,000 cost savings to the facilities, contractors, or contract employees.  Similar to the other changes, there is likely to be a reduction in administrative costs to these facilities, contractors, or contract employees and a corresponding reduction in background check revenues of DSS and the State Police.  There may also be a change in the potential risk of harm to children as the facilities will not be informed about the most recent disqualifying activities of these 400 employees at the time of employment.

Finally, the proposed regulations will allow persons to take background check findings with them and use them for another application within 90 days.  This requirement is estimated to affect approximately 100 people from child day centers and estimated to provide approximately $2,000 in fiscal cost savings.  An equal amount of reduction in revenues of the State Police and DSS would follow.  In addition to the fiscal impact, savings in administrative costs are expected.  On the other hand, those people who committed a disqualifying offense during the 90-day period will be able to obtain employment and may increase potential risk of harm to children.

Businesses and entities affected.  The proposed regulations apply to approximately 2,530 licensed child day centers.  These facilities may be serving up to 219,000 children in Virginia.

Localities particularly affected.  The proposed regulations apply throughout the Commonwealth.

Projected impact on employment.  In general, exempting persons from background check requirements will probably increase the pool of eligible employees while other changes such as expanding the list of barrier crimes or establishing repeat background checks will reduce the same pool or increase turnover.  However, the net effect on employment is not known due to lack of data.

Effects on the use and value of private property.  The proposed regulations may have some effect on the profitability of privately owned child day centers through changes in background check costs and administrative costs.  Some requirements are expected to provide cost savings while others are expected to increase costs to specific facilities or group of facilities.  The changes in profitability of the for-profit child day centers will most likely be reflected in their value.  However, since it is not known which effect will dominate, an overall conclusion cannot be drawn.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Department of Social Services concurs with the economic impact analysis prepared by the Department of Planning and Budget.

Summary:

Pursuant to changes in the Code of Virginia, the proposed regulations (i) expand the list of crimes that are barriers to operating, working or volunteering at licensed child day centers, (ii) mandate a search of the child abuse central registry, (iii) change the timeframe to receive background checks from 21 days to 30 days, and (iv) clarify persons who must undergo background checks.

Other proposed changes include (i) requiring repeat background checks every three years, (ii) allowing licensed child day centers to accept background checks dated less than six months from when contract employees begin providing services at facilities, and (iii) allowing persons to take background check findings with them and use them for another application within 90 days.

CHAPTER 51.

BACKGROUND CHECKS FOR LICENSED CHILD DAY CENTERS.

22 VAC 15-51-10. Defining words and phrases.

The following words and terms have these meanings when used in reference to this regulation:

"Agent" means a person who acts on behalf of, or is an employee or staff volunteer with, a child welfare agency.

"Applicant" means the person or persons applying for licensure as a child day center.  In the case of a sole proprietorship, the applicant is the individual owner.  In the case of partnership, corporation, limited liability company, public agency or similar entity, the applicant must designate at least one individual who must comply with the applicant’s obligation on its behalf and must include all individuals who will be on site exercising direction over the operation.

"Background checks" means a sworn statement or affirmation, a criminal history record report, and a child protective services central registry check.

"Barrier crime" means a conviction identified at § 63.2-1719 of the Code of Virginia.  The convictions, and Code of Virginia references, are murder or manslaughter as set out in Article 1 (§ 18.2-30 et seq.), malicious wounding by mob as set out in § 18.2-41, abduction as set out in subsection A of § 18.2-47, abduction for immoral purposes as set out in § 18.2-48, assaults and bodily woundings as set out in Article 4 (§ 18.2-51 et seq.), robbery as set out in § 18.2-58, carjacking as set out in § 18.2-58.1, threats of death or bodily injury as set out in § 18.2-60, felony stalking as set out in § 18.2-60.3, sexual assault as set out in Article 7 (§ 18.2-61 et seq.) of Chapter 4 of Title 18.2, arson as set out in Article 1 (§ 18.2-77 et seq.) of Chapter 5 of Title 18.2, drive by shooting as set out in § 18.2-286.1, use of a machine gun in a crime of violence as set out in § 18.2-289, aggressive use of a machine gun as set out in § 18.2-290, use of a sawed-off shotgun in a crime of violence as set out in subsection A of § 18.2-300, pandering as set out in § 18.2-355, crimes against nature involving children as set out in § 18.2-361, incest as set out in § 18.2-366, taking indecent liberties with children as set out in § 18.2-370 or § 18.2-370.1, abuse and neglect of children as set out in § 18.2-371.1, failure to secure medical attention for an injured child as set out in § 18.2-314, obscenity offenses as set out in § 18.2-374.1, possession of child pornography as set out in § 18.2-374.1:1, electronic facilitation of pornography as set out in § 18.2-374.3, abuse and neglect of incapacitated adults as set out in § 18.2-369, employing or permitting a minor to assist in an act constituting an offense under Article 5 (§ 18.2-372 et seq.) of Chapter 8 of Title 18.2 as set out in § 18.2-379, delivery of drugs to prisoners as set out in § 18.2-474.1, escape from jail as set out in § 18.2-477, felonies by prisoners as set out in § 53.1-203, burglary as set out in Article 2 (§ 18.2-89 et seq.) of Chapter 5 of Title 18.2, any felony violation relating to possession or distribution of drugs as set out in Article 1 (§ 18.2-247 et seq.) of Chapter 7 of Title 18.2, drive by shooting as set out in § 18.2-286.1, or an equivalent offense in another state.

"Center" means licensed child day center.

"Central Criminal Records Exchange" means the information system containing conviction data of crimes committed in Virginia.  The system is maintained by the Department of State Police.

"Central registry" means the record of founded complaints of child abuse and neglect maintained by the Department of Social Services.

"Central registry finding" means the record of founded complaints of child abuse and neglect for an individual.

"Commissioner" means the Commissioner of the Virginia Department of Social Services or his designee.

"Contract agency" means an entity with which the center or a parent has an agreement to provide services to a child or children while attending the center.

"Contract employee" means a person with whom the center or a parent has an agreement to provide services to a child or children while attending the center.

"Criminal history record check" means the process the Department of State Police uses to generate a criminal record report on a person.

"Criminal history record report" means either the criminal record clearance or the criminal history record issued by the Central Criminal Records Exchange, Department of State Police.  The report identifies convictions within the Commonwealth.

"Department" means the Department of Social Services.

"Department representative" means an employee of the department who carries out regulatory duties.

"Disqualifying background" means (i) having been the subject of a founded complaint of child abuse or neglect even if his record has been purged from the Child Abuse and Neglect Central Registry system, (ii) a barrier crime conviction, or (iii) any other felony not included in the definition of “barrier crime,” unless five years have elapsed since the conviction.  For the purpose of this regulation, no person is considered to be the subject of a founded complaint of child abuse or neglect until a decision upholding the finding has been rendered by the hearing officer after the administrative hearing, provided the person complies with the requirements for requesting an administrative hearing.  No person is considered to be the subject of a founded complaint of child abuse or neglect if the child abuse or neglect finding is overturned by an administrative hearing or a subsequent court decision.

"Employee" means a person hired by a center or with whom the center has an employment agreement.

"Involved in the day-to-day operations" means (i) in a supervisory or management position, making daily decisions regarding the operation of the center or (ii) counted by the center for purposes of staff-to-children ratios.

"Licensed" means having met the requirements of and obtained licensure through the Department of Social Services as required in General Procedures and Information for Licensure (22 VAC 15-80).

"Licensee" means any individual, partnership, association, public agency, or corporation to whom the license is issued.

"Local agency" means local department of social services.

"May" means has permission.

"Must" means the action is a requirement.

"Must not" means the action is prohibited.

"Other felony" means conviction for any felony in the last five years that is not a barrier crime felony.

"Parent-staff volunteer" means someone supervising, without pay, a group of children that includes the parent-staff volunteer’s own child in a program that operates no more than four hours per day, provided that the parent-staff volunteer works under the direct supervision of a person who has received a clearance pursuant to § 63.2-1720 or § 63.2-1724 of the Code of Virginia.

"Search of central registry" means the process the Virginia Department of Social Services’ Child Protective Services Unit uses to generate a central registry report on a person.

"Staff volunteer" means a person who provides services without pay and who is alone with a child or children in performance of his duties.

"Sworn statement or affirmation" means a statement completed by a person attesting to whether he has ever been (i) convicted of or the subject of pending charges of any crime within or outside the Commonwealth or equivalent offense outside the Commonwealth or (ii) the subject of a founded complaint of child abuse or neglect within or outside the Commonwealth.

22 VAC 15-51-20. Describing background checks.

The background checks covered by this regulation are:

1. Sworn statements or affirmations;

2. Criminal history record checks; and

3. Central registry searches.

22 VAC 15-51-30. Identifying who is not covered by this regulation.

All child welfare agencies that are not centers are not covered by this regulation.  Requirements for these facilities are at 22 VAC 40-191.

22 VAC 15-51-40.  Identifying who is covered by this regulation.

A. This regulation applies to centers.

B. Background checks are required at the time of initial application.

1. These background checks are required at the time of application for licensure:

	Who
	What
	When

	Any:

Applicant; and

Any agent at the time of application who is or will be involved in the day-to-day operations of the center or who is or will be alone with, in control of, or supervising one or more of the children
	Sworn statement or affirmation, search of central registry, and criminal history record check 
	Upon application for licensure as a center


Exception: Persons who have had background checks by the center are not required to obtain new checks when the initial application is due to:

1. A change in site location; or

2. The entity opening a new site location.

C. Background checks are required after the initial licensure.

	Who
	What
	When

	New person designated as applicant, licensee, or agent who is or will be involved in the day-to-day operations of the center or who is or will be alone with, in control of, or supervising one or more of the children
	Sworn statement or affirmation

Search of central registry and criminal history record check 
	Whenever an applicant, licensee, or agent changes

Before the end of 30 days after the change

	Any employee of a center who is involved in the day-to-day operations or who is alone with, in control of, or supervising one or more children
	Sworn statement or affirmation

Search of central registry and criminal history record check
	Prior to first day of employment at the center

Before 30 days of employment at the center ends

	Staff volunteer at a center who will be alone with any child in the performance of duties, excluding a parent- volunteer for children attending a center
	Sworn statement or affirmation

Search of central registry and criminal history record check
	Prior to first day of service at the center

Before 30 days of service at the center elapses

	Any applicant, licensee, agent, employee, and staff volunteer who is required to have background checks


	Sworn statement or affirmation, search of central registry and criminal history record check


	Before three years since the date of the last sworn statement or affirmation, most recent central registry finding, and most recent criminal history record check report

	Any individual who will have access to child and family records except those individuals operating under authority of a court order
	Sworn statement or affirmation, search of central registry and criminal history record check
	Prior to having access to child and family records and before three years since the date of the last sworn statement or affirmation, most recent central registry finding, and most recent criminal history record check report


D. Background checks are required for independent contract employees and employees hired by a contract agency.

If a center uses independent contract employees or contract employees hired by a contract agency who will be involved in the day-to-day operations of the center or who will be alone with, in control of, or supervising one or more children, the center must:

1. Obtain background checks according to the above requirements for employees or view the original required background checks maintained by the contract employee or contract agency;

2. Accept all satisfactory background checks dated less than six months before independent contract employees or contract employees hired by contract agencies begin providing services at the center; and

3. Make copies, and keep them at the center.  Staff must write on the copies of the criminal record reports that they are photocopies of originals that center staff verified.

E. A center must not accept a required criminal history record report or a central registry finding from an applicant, licensee, or other person required to obtain background checks that is dated more than 90 days prior to the date of application, employment, or staff volunteering.

Exception: See provisions for contracting agencies at 22 VAC 15-51-40 D 3.

F. The department must not accept a required criminal history record report or a central registry finding from an applicant or licensee that is dated more than 90 days prior to the date of licensure, or from the date when the person who is designated as the applicant or licensee changes.

22 VAC 15-51-50. Explaining requirements for satisfactory background checks.

A. The department must require documentation of satisfactory background checks for applicants, agents, employees, and staff volunteers.  Background checks information must be made available to department representatives upon request.  A satisfactory sworn statement or affirmation is a fully completed original that states that:

1. The person does not have a criminal conviction that is a barrier crime or is any felony conviction within the last five years;

2. The person is not the subject of a founded complaint of child abuse or neglect within or outside the Commonwealth; and

3. There is no other knowledge that the individual has an unsatisfactory background.

Criminal convictions include prior adult convictions and juvenile convictions or adjudications of delinquency based on a crime that would be a felony if committed by an adult within or outside the Commonwealth.  Convictions also include convictions in other states that are equivalent to the barrier crimes set out in this regulation.
A satisfactory central registry finding is one in which:

1. A copy of the department’s child protective services check form is returned to the center indicating that, as of the date on the reply, the individual whose name was searched is not identified in the Central Registry of Founded Child Abuse/Neglect Investigations as an involved caregiver with a founded disposition of child abuse/neglect, and

2. There is no other knowledge that the individual has a founded disposition in Virginia or elsewhere.

A satisfactory criminal history record check report is one in which:

1. An original hard copy or Internet inquiry reply from the Department of State Police is returned to the center with either no convictions indicated or convictions indicated, but no barrier crimes or other felony convictions in the last five years; and

2. There is no other knowledge that the individual has a barrier crime, or other felony conviction in the past five years, in Virginia or elsewhere.
B. Background checks results are not open-ended.

1. If a person leaves a center and the criminal history record report or central registry check finding is less than 91 days old, the person must be permitted to take the report or reports with him.  The center must keep a copy of any report a person takes and write on it that it is a copy, and that the original of any criminal history record report was verified.

2. A background check remains valid at a center if no more than 12 consecutive months have passed from when a person:

a. Began a leave of absence from that center;

b. Was terminated from employment at that center; or

c. Was transferred to a center owned and operated by the same employer or entity.
3. If there is reason to suspect that a person who has submitted acceptable background checks, as required by this regulation, has a disqualifying background, the center or the department may require new background checks relevant to this suspicion.
4. When the center or the department chooses to require a new background check, the center or the department:

a. May allow the person to continue the same relationship with the center until the center or the department receives the new Virginia background check information or equivalent documentation from another state, or

b. Must require that the person not be alone with children, even if the documentation is not Virginia background check information or equivalent information from another state.  

C. Waivers of some criminal convictions are possible.  Refer to 22 VAC 40-191-90 through 22 VAC 40-191-130 of Background Checks for Child Welfare Agencies for an explanation of the waiver.

22 VAC 15-51-60. Explaining consequences of unsatisfactory background checks results.

A. Applicants are denied licensure when there are unsatisfactory background checks results for:

1. Applicants as a center; or

2. Agents at the time of application who are or will be involved in the day-to-day operations of the center or who are or will be alone with, in control of, or supervising one or more of the children. 

B. An employee or staff volunteer of a center must not be employed or provide staff volunteer service until the center has the person’s completed sworn statement or affirmation.  Any person making a materially false statement regarding any offense shall be guilty of a Class 1 misdemeanor pursuant to §§ 63.2-1720 and 63.2-1721 of the Code of Virginia.

C. An employee or staff volunteer of a center must be denied continued employment or staff volunteer service if:

1. The center does not have an original criminal history record report within 30 days of employment or staff volunteer service; or

2. The center does not have a central registry finding within 30 days of employment or staff volunteer service.

D. No violation shall occur and an employee may continue to work or provide staff volunteer service in a center if the center has documentation that the criminal history record request, or the request for search of the central registry was submitted within seven calendar days of the person being employed or being a staff volunteer, but the report is not returned within 30 calendar days.  If a requested report was sent within seven calendar days but was not returned within 30 calendar days, the requestor must contact within four working days:

1. The Central Criminal Records Exchange of the Department of State Police; or

2. The Child Protective Services Unit of the department.

If the request was not received, the requestor must submit another request within five working days after the contact.

E. If the department or a local agency becomes aware that a person covered by this regulation has a disqualifying background, the department or local agency may release this information to centers.  Those centers must not further disseminate this information.

F. Centers must inform compensated employees and staff volunteers that the centers are requesting child protective services registry checks and criminal history record reports for them.

G. A center may choose to request a national criminal background check instead of the criminal history record check for employees and staff volunteers.  The center must adhere to Department of State Police requirements for obtaining fingerprints in accordance with § 19.2-392.02 of the Code of Virginia.  The department will accept a national criminal background check result of “qualified” from the Department of State Police.  If the screening result is "disqualified," the center must obtain a satisfactory criminal history record check from the Central Criminal Record Exchange for the person if:

1. The center wishes to employ the person or approve the person as a staff volunteer; or

2. The center wishes the department to issue a license.
The center may also require a background check from another state per the provisions in 22 VAC 15-51-50 B 3.

A center that does not comply with this regulation may have its license revoked or denied.  If a center has knowledge that a person required to have a background check has an offense, this person does not have a waiver, and if the center refuses to separate the person from employment or service, its license must be revoked or denied.

22 VAC 15-51-70. Keeping background checks records.

A. A center must keep background checks reports and findings at the location where the person is an applicant, agent, employee, contract employee, staff volunteer, or is any other adult who is involved in the day-to-day operations of the center or who is alone with, in control of, or supervising one or more children.

1. If a center is among two or more owned by the same entity, the background checks reports and findings may be kept at corporate headquarters or at the center, and must be made available to the department representative upon request.

2. If a center is not the primary work place for a person, the center may keep copies on site, if there:

a. Is documentation of the place where original background check records are kept; and

b. Are copies of the sworn disclosure statement or affirmation, criminal history record report with a statement that the facility designee has viewed and verified the original, and the child protective services central registry check.

B. Centers must keep all background check information for one year after a person required to provide background checks terminates his duties with a center.

C. Background checks information must be stored in locked files.  Applicants, agents, and their designees are the only center staff who may have access to these documents.

D. If a person is denied licensure because of background checks information, the center must provide a copy of the documentation to the person.  If a person is denied employment or staff volunteer service because of background checks information, the center must provide a copy of the documentation to the person.  A center must also release a copy of the information when the subject of the information requests it.  Further dissemination of the background check information is prohibited other than to the commissioner’s representative or a federal or state authority or court in order to comply with an express requirement in the law for that dissemination.  Note – See the provisions at 22 VAC 15-51-60 E.
22 VAC 15-51-80. Describing the waiver of criminal conviction.

The waiver of criminal conviction is the department’s canceling the consequences of an unsatisfactory criminal history record check only for specific convictions.  Waiver provisions are found in 22 VAC 40-191-90 through 22 VAC 40-191-170.
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