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TITLE 14. INSURANCE

STATE CORPORATION COMMISSION

REGISTRAR’S NOTICE: The State Corporation Commission is exempt from the Administrative Process Act in accordance with § 2.2-4002 A 2 of the Code of Virginia, which exempts courts, any agency of the Supreme Court, and any agency that by the Constitution is expressly granted any of the powers of a court of record.
Title of Regulation: 14 VAC 5-71.  Rules Governing Viatical Settlement Providers and Viatical Settlement Brokers (amending 14 VAC 5-71-10, 14 VAC 5-71-20, 14 VAC 5-71-40, 14 VAC 5-71-60, 14 VAC 5-71-70, and 14 VAC 5-71-90; adding 14 VAC 5-71-31, 14 VAC 5-71-35, 14 VAC 5-71-91, 14 VAC 5-71-92, and 14 VAC 5-71-93; repealing 14 VAC 5-71-30, and 14 VAC 5-71-80).

Statutory Authority:  §§ 12.1-13 and 38.2-223 of the Code of Virginia.
Effective Date:  November 1, 2003.
Agency Contact:  Jarrett D. Goodwin, Principal Insurance Analyst, State Corporation Commission, P.O. Box 1157, Richmond, VA 23218, telephone (804) 371-9365, 1-800-552-7945, FAX (804) 371-9511, or e-mail jgoodwin@scc.state.va.us.

Summary:

The purpose of the revisions is to conform rules concerning the viatical settlement contracts, providers, and brokers subject to regulation by the State Corporation Commission Bureau of Insurance pursuant to Chapter 717 of the 2003 Acts of Assembly (HB 2613).  This legislation, effective July 1, 2003, repealed Chapter 57 (§ 38.2-5700 et seq.) of Title 38.2 of the Code of Virginia and enacted in its stead provisions designated for a new Chapter 60 (§ 38.2-6000 et seq.) in Title 38.2 of the Code of Virginia.  As compared to the former rules, the new rules focus the purpose; revise definitions to conform to and support statutory definitions; revise standards for the evaluation of reasonable payments; clarify reporting requirements; and conform the general rules in 14 VAC 5-71-90 to the new statutory requirements. Licensure standards for viatical settlement providers are set forth in a new 14 VAC 5-71-31, which replaces the repealed 14 VAC 5-71-30. The revisions also technically edit 14 VAC 5-71-40 and repeal 14 VAC 5-71-80. Final revisions technically edit and clarify provisions, including definitions, throughout the chapter, and include significant revisions. 

The provisions at 14 VAC 5-71-31 address licensing standards for viatical settlement providers, including requirements for initial licensing and renewal applications and also provisions for suspension, revocation, and termination of a license. The final revisions for this section include several technical clarifications and a significant revision providing that any surety bond required for licensing as a viatical settlement provider may be issued by an insurer licensed in this Commonwealth to transact the business of suretyship or approved by the commission to issue surplus lines coverage. 

Final revisions to the new contract and disclosure provisions in 14 VAC 5-71-35 make the viatical settlement provider responsible for complying with provisions requiring that disclosure forms are filed with and approved by the commission.  Other final revisions of significance, at 14 VAC 5-71-91, clarify that the viatical settlement provider is responsible also for complying with requirements pertaining to advertisements, which may be subject to filing and record retention requirements as well as inspection and examination by the Bureau of Insurance. 

Final revisions to 14 VAC 5-71-70 streamline annual reporting requirements and provide that annual reports must be filed for information on all viatical settlement transactions where the viator is a resident of this Commonwealth.  

A significant revision to 14 VAC 5-71-90 recognizes that contacts for the purpose of determining the health status of the insured after the viatical settlement has occurred shall be made only by a licensee or its authorized representative. The final revisions define “authorized representative,” as used in 14 VAC 5-71-90, as “an individual who, for or on behalf of a licensee under this chapter, contacts an insured under a viaticated policy after the viatical settlement has occurred.”

The “purpose” provisions in 14 VAC 5-71-10, and provisions in 14 VAC 5-71-93, concerning insurance company practices, are adopted as initially proposed. 

AT RICHMOND, OCTOBER 29, 2003

COMMONWEALTH OF VIRGINIA

At the relation of the

STATE CORPORATION COMMISSION


CASE NO. INS-2003-00104
Ex Parte:  In the matter of

Adopting Revisions to the Rules

Governing Viatical Settlement 

Providers and Viatical Settlement

Brokers

ORDER ADOPTING REVISIONS TO RULES

By order entered herein May 27, 2003, all interested persons were ordered to take notice that the Commission would consider the entry of an order subsequent to July 30, 2003, adopting revisions proposed by the Bureau of Insurance to the Commission's Rules Governing Viatical Settlement Providers and Viatical Settlement Brokers, set forth in Chapter 71 of Title 14 of the Virginia Administrative Code, effective August 4, 2003, unless on or before July 30, 2003, any person objecting to the adoption of the proposed rules filed a request for a hearing with the Clerk of the Commission (the "Clerk").

The Order to Take Notice also required all interested persons to file their comments in support of or in opposition to the proposed revisions on or before July 30, 2003.

The Life Settlement Institute filed comments to the proposed revisions and a request for a hearing with the Clerk on July 1, 2003, but withdrew its hearing request in a letter filed with the Clerk on July 28, 2003.

The Viatical and Life Settlement Association of America (the "VLSAA") filed comments to the proposed revisions and a request for a hearing with the Clerk on August 1, 2003. 

By Order Setting Hearing entered herein August 29, 2003, the Commission scheduled a hearing for October 8, 2003, to consider the adoption of the revisions to the Rules Governing Viatical Settlement Providers and Viatical Settlement Brokers proposed by the Commission's Bureau of Insurance (and attached to the Order to Take Notice).

The Bureau filed its Statements of Position in response to the comments filed by the Life Settlement Institute and the VLSAA with the Clerk on September 11, 2003.

The Bureau and the VLSAA resolved all but one of the issues raised in the VLSAA's comments prior to the hearing.  The Commission conducted a hearing on October 8, 2003, wherein testimony was received from the Bureau and the VLSAA on whether and how the standard of evaluating the reasonableness of payments to insureds who are terminally or chronically ill, which is located at 14 VAC 5-71-60, should be revised.  

At the conclusion of the hearing, the Commission noted that it would consider an alternative standard to the present standard set forth in 14 VAC 5-71-60, provided the parties could agree upon an alternative standard.  The Bureau and the VLSAA have been unable to reach agreement on this issue.

The Bureau, citing the need for rules to administer and support the Viatical Settlements Act, which was effective on July 1, 2003, has recommended that the revisions originally proposed by the Bureau and attached to the Order to Take Notice, amended as reflected in the Bureau's Exhibit #2 entered at the October 8, 2003, hearing, which are the revisions to the rules that are attached hereto, be adopted; and 

THE COMMISSION, having considered the proposed revisions, the testimony at the October 8, 2003, hearing, and the Bureau's recommendation, is of the opinion that the attached revisions to the rules should be adopted. 

THEREFORE, IT IS ORDERED THAT:

(1)  The revisions to Chapter 71 of Title 14 of the Virginia Administrative Code entitled "Rules Governing Viatical Settlement Providers and Viatical Settlement Brokers," which amend the rules at 14 VAC 5-71-10, 14 VAC 5-71-20, 14 VAC 5-71-40, 14 VAC 5-71-60, 14 VAC 5-71-70, and 14 VAC 5-71-90, propose new rules at 14 VAC 5-71-31, 14 VAC 5-71-35, 14 VAC 5-71-91, 14 VAC 5-71-92, and 14 VAC 5-71-93, and repeal the rules at 14 VAC 5-71-30 and 14 VAC 5-71-80, and which are attached hereto and made a part hereof, should be, and they are hereby, ADOPTED to be effective November 1, 2003. 

(2)  AN ATTESTED COPY hereof shall be sent by the Clerk of the Commission to the Bureau of Insurance in care of Deputy Commissioner Douglas C. Stolte, who forthwith shall give further notice of the adoption of the revisions to the rules by mailing a copy of this Order, including a copy of the attached revised rules, to all viatical settlement providers and viatical settlement brokers licensed by the Commission, and certain interested parties designated by the Bureau of Insurance.

(3)  The Commission's Division of Information Resources forthwith shall cause a copy of this Order, including a copy of the attached revisions to the rules, to be forwarded to the Virginia Registrar of Regulations for appropriate publication in the Virginia Register of Regulations. 

(4)  On or before October 29, 2003, the Commission's Division of Information Resources shall make available this Order and the attached revisions to the rules on the Commission's website, http://www.state.va.us/scc/caseinfo.htm. 

(5)  The Bureau of Insurance shall file with the Clerk of the Commission an affidavit of compliance with the notice requirements of paragraph (2) above.

14 VAC 5‑71‑10. Purpose.

A. The purpose of this chapter (14 VAC 5‑71) is to implement the Viatical Settlements Act, Chapter 57 60 (§ 38.2‑5700 38.2-6000 et seq.) of Title 38.2 of the Code of Virginia.

B. This chapter is designed to:

1. Regulate persons in the business of offering, advertising, negotiating, contracting for, providing or doing any act in this Commonwealth in furtherance of making or proposing to make a viatical settlement contract;

2. Provide required standards of disclosure;

3. Protect policyholders and the public against the adverse effects of excessive, inadequate or unfairly discriminatory rates which could result if persons transacting the business of viatical settlement providers are allowed to operate an unregulated industry with an aggressive marketing approach targeted to individuals with a catastrophic or life‑threatening illness or condition which deals in death benefits derived from insurance;

4. Provide an additional means of securing financial assistance among individuals with a catastrophic or life‑threatening illness or condition;

5. Provide formal regulatory controls for the assignment, sale or other transfer of life insurance policies and benefits which, notwithstanding the provisions of § 38.2‑301 of the Code of Virginia, enable an individual with a catastrophic or life‑threatening illness or condition to utilize life insurance benefits to obtain funding for life‑sustaining treatment, comfort or care;  and

6. Recognize that assignment of life insurance benefits without an insurable interest in the life of the person should only be made in good faith and not for monetary speculation, and that such assignment must not promote an interest in the early death of the insured.

C. This chapter is not designed to regulate or monitor the financial solvency of persons in the business of viatical settlements.

D. Sales of fractional interests in a life insurance policy or interests in a pool of such policies shall constitute the sale of a "security" as that term is defined in the Virginia Securities Act, Chapter 5 (§ 13.1‑501 et seq.) of Title 13.1 of the Code of Virginia.

14 VAC 5‑71‑20. Definitions.

The following words and terms when used in this chapter shall have the following meanings unless the context clearly indicates otherwise:

"Chronically ill" means (i) being unable to perform at least two activities of daily living, which shall include eating, toileting, transferring, bathing, dressing or continence, (ii) requiring substantial supervision by another person to protect the individual from threats to health and safety due to severe cognitive impairment, or (iii) having a level of disability similar to that described in clause (i) as determined by the U.S. Secretary of Health and Human Resources as required by § 38.2-6000 of the Code of Virginia.

"Commission" means the Virginia State Corporation Commission.

“Insured” means the person covered under the life insurance policy or certificate being considered for viatication.

“Legal entity” means an entity, other than a natural person, [ that has sufficient existence in legal contemplation that [ it ] can function legally, sue or be sued, and make decisions through agents, as in the case of a corporation. Legal entity includes a partnership, limited partnership, limited liability company, corporation, or other legally functioning business entities, other than a sole proprietorship.

“Licensee under this chapter” means a person licensed by the commission as a viatical settlement provider or viatical settlement broker, as may be reasonably construed from the content in which the term appears.

“Life expectancy” means the number of months the individual insured under the life insurance policy or certificate to be viaticated can be expected to live as determined by the viatical settlement provider considering medical records and appropriate experiential data.

“NAIC” means the National Association of Insurance Commissioners.

“Net death benefit” means the amount of the life insurance policy or certificate to be viaticated less any outstanding debts or liens.

“Patient identifying information” means an insured’s address, telephone number, facsimile number, electronic mail address, photograph or likeness, employer, employment status, social security number, or any other information that is likely to lead to the identification of the insured.

“Policy” means an individual or group policy, group certificate, contract or arrangement of life insurance affecting the rights of a resident of this Commonwealth or bearing a reasonable relation to this Commonwealth, regardless of whether delivered or issued for delivery in this Commonwealth. 

"Terminally ill" means having an illness or sickness that can reasonably be expected to result in death in 24 months or less.

"Viatical settlement" means compensation or other valuable consideration paid to the viator in return for the viator's assignment, transfer, sale, devise or bequest of the death benefit or ownership of a life insurance policy or certificate to the viatical settlement provider which compensation or other valuable consideration is less than the expected death benefit of the life insurance policy or certificate.

"Viatical settlement broker" means any a person who, for licensed in Virginia pursuant to § 38.2-1865.1 of the Code of Virginia, that on behalf of another and for a fee, commission or other valuable consideration, offers or advertises the availability of viatical settlements, introduces viators to viatical settlement providers, or offers or attempts to negotiate viatical [ settlements settlement contracts ] between a viator and one or more viatical settlement providers;  however, ". A viatical settlement broker" may act as agent for a viatical settlement provider or on behalf of the viator, provided that a viatical settlement broker shall not be deemed to act exclusively for the viator unless, pursuant to written agreement between the parties, the viatical settlement broker agrees (i) to disclose fully all interests in the viatical settlement contract and [ relationship relationships ] with the viatical settlement provider including its affiliates and appointed or contracted agents, and (ii) that compensation for services as a viatical settlement broker shall be paid directly and only by the viator.  The term does not include an attorney, certified public accountant, or a financial planner who accredited by a nationally recognized accreditation agency, who is retained to represent the viator and whose compensation is not paid directly or indirectly by the viatical settlement provider and who is retained to represent the viator or viatical settlement purchaser.

"Viatical settlement contract" means a written agreement between a viatical settlement provider and a person who owns a life insurance policy or who owns or is covered under a group policy insuring the life of a person who has a catastrophic or life‑threatening illness or condition;  under the terms of the agreement, the viatical settlement provider will pay establishing the terms under which compensation or other valuable consideration anything of value will be paid, which compensation or value is less than the expected death benefit of the insurance policy or certificate, in return for the viator's assignment, transfer, sale, devise or bequest of the death benefit or ownership of any portion of the insurance policy or certificate to the viatical settlement provider of insurance.  A viatical settlement contract also includes a contract for a loan or other financing transaction with a viator secured primarily by an individual or group life insurance policy, other than a loan by a life insurance company pursuant to the terms of the life insurance contract, or a loan secured by the cash value of the policy. A viatical settlement contract includes an agreement [ with a viator ] to transfer ownership or change the beneficiary designation at a later date regardless of the date that compensation is paid to the viator. "Viatical settlement contracts" do not include accelerated death benefit provisions governed by 14 VAC 5‑70, contained in life insurance policies, whether issued with the original policy or as a rider.

"Viatical settlement provider" means a person, other than the viator, that conducts the business of viatical settlements directly or indirectly as agent or attorney‑in‑fact for one or more persons entering enters into or attempting to enter into effectuates a viatical settlement contract.  "Viatical settlement provider" does not include:  (i) any a bank, savings bank, savings institution and loan association, credit union or other licensed lending institution which that takes an assignment of a life insurance policy as collateral for a loan;  (ii) the issuer of a life insurance policy which makes a policy loan on a policy that it has issued, permits surrender of the policy or pays other policy benefits, including providing accelerated death benefits governed by 14 VAC 5‑70 and pursuant to the contract; or (iii) any individual who enters into only one agreement in a calendar year for the transfer of the death benefit or ownership of the insurance policy or certificate for any value less than the expected death benefit an authorized or eligible insurer that provides stop loss coverage to a viatical settlement provider, viatical settlement purchaser, financing entity, special purpose entity or related provider trust; (iv) a natural person who enters into or effectuates no more than one agreement in a calendar year for the transfer of life insurance policies for any value less than the expected death benefit; (v) a financing entity; (vi) a special purpose entity; (vii) a related provider trust; (viii) a viatical settlement purchaser; or (ix) an accredited investor or qualified institutional buyer as [ defined respectively described ] in [ Securities and Exchange Commission (SEC) ] Regulation D (17 CFR 230.501 through 17 CFR 230.508) [ , and defined, respectively, in ] Rule 501 (17 CFR 230.501) [ or and ] Rule 144A (17 CFR 230.144A) [ of under ] the Securities Act of 1933, as amended, and who purchases a viaticated policy from a viatical settlement provider and does not communicate with the viator or insured who is a resident of this Commonwealth  except through a licensee under this chapter.

“Viatical settlement purchaser” means a person who gives a sum of money as consideration for a life insurance policy or an interest in the death benefits of a life insurance policy, or a person who owns or acquires or is entitled to a beneficial interest in a trust that owns a viatical settlement contract or is the beneficiary of a life insurance policy that has been or will be the subject of a viatical settlement contract, for the purpose of deriving an economic benefit.  Viatical settlement purchaser does not include (i) a licensee under this chapter; (ii) an accredited investor or qualified institutional buyer as [ defined respectively described ] in Regulation D (17 CFR 230.501 through 17 CFR 230.508) [  , and defined, respectively, in ] Rule 501 (17  CFR 230.501) [ or and ] Rule 144A (17 CFR 230.144A) [ of under ] the Securities Act of 1933, as amended; (iii) a financing entity; (iv) a special purpose entity; or (v) a related provider trust.

"Viaticated policy" means a life insurance policy or , including a certificate of life insurance issued under a group life insurance policy, that has been acquired or transferred by a viatical settlement provider pursuant to the terms of a viatical settlement contract.

"Viator" means the owner of a life insurance policy or the holder of a certificate issued holder under a group life insurance policy insuring the life of a person with a catastrophic or life‑threatening illness or condition who enters or seeks to enter into an agreement under the terms of which the viatical settlement provider will pay compensation or other valuable consideration, which compensation or other valuable consideration is less than the expected death benefit of the insurance policy or certificate, in return for the assignment, transfer, sale, devise or bequest of the death benefit or ownership of the insurance policy or certificate to the viatical settlement provider.  "Viator" does not include a viatical settlement provider or any subsequent owner of a viaticated policy a viatical settlement contract.  For the purposes of this chapter and the application of Article 6.1 (§ 38.2-1865.1 et seq.) of Chapter 18 of Title 38.2 of the Code of Virginia, a viator shall not be limited to an owner of a life insurance policy or a certificate holder under a group policy insuring the life of an individual with a terminal or chronic illness except where specifically addressed.  Viator does not include (i) a licensee under this chapter; (ii) an accredited investor or qualified institutional buyer as [ defined respectively described ] in Regulation D (17 CFR 230.501 through 17 CFR 230.508) [  , and defined, respectively, in ] Rule 501 (17 CFR 230.501) [ or and ] Rule 144A (17 CFR 230.144A) [  of under ] the Securities Act of 1933, as amended; (iii) a financing entity; (iv) a special purpose entity; or (v) a related provider trust. 

14 VAC 5‑71‑30. License requirements for viatical settlement providers. (Repealed.)
A. A viatical settlement provider shall not enter into or solicit a viatical settlement contract without first obtaining a license from the commission.

B. The application shall be on a form required by the commission.

C. The application shall be accompanied by a fee of $500. The license may be renewed biennially by submitting a renewal application form and fee of $500 prior to April 1 of the renewal year.  Failure to submit a renewal application form and fee within the time prescribed shall result in an automatic expiration of the license on June 30 of the renewal year.

D. Only those individuals named in the application may act as viatical settlement providers.

E. The commission may require such additional information as is necessary to determine whether the applicant complies with the requirements of § 38.2‑5701 of the Code of Virginia.

F. Viatical settlement providers shall acquire and maintain a surety bond in the amount of $100,000.  A copy of the executed bond shall be filed with the commission at the time of application for a license and with each renewal.

G. Viatical settlement providers, either directly or through a viatical settlement broker, shall be required to provide a written disclosure form to the viator at the time of solicitation for the viatical settlement and again at the time the viatical settlement contract is signed by all parties.  Disclosure forms containing identical or substantially similar wording to the following are deemed to be approved for use in Virginia and need not be filed.  Whether a disclosure form contains "substantially similar" wording, as that term is used herein, shall be determined at the sole discretion of the commission.  Under no circumstances shall a disclosure form be considered to contain wording "substantially similar" unless the form addresses each and every element contained in the form contained herein.  Viatical settlement providers wishing to utilize disclosure forms the wording of which differs substantially from that contained herein may not utilize such forms until they have been filed with and approved by the commission, either with the initial application for a viatical settlement provider license or at such later time as the viatical settlement provider may determine that it wishes to utilize a different form.

VIATICAL SETTLEMENT PROVIDER/COMPANY NAME

DISCLOSURE FORM

VIATICATING YOUR LIFE INSURANCE POLICY?

Are you thinking about viaticating your life insurance policy?   If you are, your decision could be a good one ‑‑or a mistake.  You will not know for sure unless you carefully consider all of the options available to you and the consequences of viaticating your life insurance policy.

We are required to inform you of the following:

Make sure you understand the facts.  You should ask your insurance company to review all the possible alternatives that your life insurance policy may offer in lieu of a viatical settlement.

Compensation from a viatical settlement may be taxable.  You should seek assistance from a personal tax advisor.

The proceeds from a viatical settlement may be subject to the claims of creditors.

Compensation from a viatical settlement may affect your eligibility for medical assistance or other government benefits or entitlements.  You should seek advice from the appropriate government agencies.

You have the right to rescind your viatical settlement contract within 30 days of the date the agreement was signed by the parties or 15 days of the receipt of the viatical settlement proceeds, whichever occurs first.

We are required to disclose to you the date by which the viatical settlement funds will be available to you and the source of those funds.

The viatical settlement broker is presumed to represent this viatical settlement provider, unless you have obtained a prior written agreement to the contrary from the viatical settlement broker.  If the viatical settlement broker represents this viatical settlement provider, he cannot seek or obtain any compensation from you.

Review all options and issues before you decide.  This way you can be sure you are making a decision that is in your best interest.

Applicant's signature         Date          Signature of authorized

                                                                representative of

                                                       viatical settlement provider

14 VAC 5-71-31. License requirements for viatical settlement providers.

A. No person shall act as a viatical settlement provider with a resident of this Commonwealth without first obtaining a license from the commission. [ The license, regardless of whether it was initially issued pursuant to § 38.2-6002 of the Code of Virginia or as provided in this section or in 14 VAC 5-71-30, shall be fully subject on and after July 1, 2003, to the provisions of Chapter 60 (§ 38.2-6000 et seq.) of Title 38.2 of the Code of Virginia and may be renewed only in accordance with the provisions of this section. ]
B. The license [ issued to a viatical settlement provider ] shall allow the licensee to [ operate only enter or effectuate a viatical settlement contract only by operating ] within the scope of its license [ by entering into or effectuating as ] a viatical settlement [ contract provider ].  

[ 1. ] No provision of this chapter shall be deemed to authorize any viatical settlement provider to transact any business other than that of a viatical settlement provider [ , or. A viatical settlement provider license shall not authorize the licensee ] to transact any business [ subject to regulation by the commission unless the entity is separately authorized by in this Commonwealth for which ] registration [ with or , certification or a  ] license [ issued by the commission is required under any section of the Code of Virginia other than § 38.2-6002 ]. 

[ C. The following persons are not authorized to act as viatical settlement providers in this Commonwealth or with any resident of this Commonwealth, and no such person will be licensed in this Commonwealth as a viatical settlement provider 2. “Viatical settlement provider” does not include, and licensing as a viatical settlement provider shall not be required of, the following persons ]: (i) a bank, savings bank, savings and loan association, credit union, or other licensed lending institution that takes an assignment of a life insurance policy as collateral for a loan; (ii) the issuer of a life insurance policy providing accelerated death benefits governed by 14 VAC 5-70 and pursuant to the contract; (iii) an authorized or eligible insurer that provides stop loss coverage to a viatical settlement provider, viatical settlement purchaser, financing entity, special purpose entity or related provider trust; (iv) a financing entity; (v) a natural person who enters into or effectuates no more than one agreement in a calendar year for the transfer of life insurance policies for any value less than the expected death benefit; (vi) a special purpose entity; (vii) a related provider trust; (viii) a viatical settlement purchaser; or (ix) [ an the ] accredited investor [ or, ] qualified institutional buyer [ and or qualified institutional ] purchaser [ of a viaticated policy under the Securities Act of 1933, as amended, provided the person is acting in the capacity of a person listed above and is neither entering into nor attempting to enter into, nor effectuating nor attempting to effectuate a viatical settlement contract in this Commonwealth or with any resident of this Commonwealth.

3. Except as provided in subdivision 2 (v) of this subsection, no person listed in subdivision 2 of this subsection shall attempt to enter into or effectuate a viatical settlement contract in this Commonwealth or with any resident of this Commonwealth without first becoming licensed as a viatical settlement provider in accordance with the provisions of this chapter.  Notwithstanding the foregoing and in accordance with § 38.2-6002 F of the Code of Virginia, no licensed insurer shall be licensed as, or authorized to transact the business of, a viatical settlement provider in this Commonwealth ]. 
[ D. C. ] The licensee shall be a legal entity that enters into or effectuates, or seeks to enter into or effectuate, a viatical settlement contract.  The license shall authorize the licensee’s partners, officers, members, and designated employees to act on behalf of the viatical settlement provider provided such individual is named in the legal entity’s application for license [ and any application or the application’s ] supplements.

[ E. D. ] A license issued prior to July 1, 2004, shall expire on June 30, 2004, unless the license is renewed in accordance with the provisions of this section or subject to actions of termination, suspension, or revocation prior to expiry.

[ F. E. ] 1. If at the time of renewal, a viatical settlement provider has viatical settlements where an insured, who is a resident of this Commonwealth, has not died, it shall do one of the following:

a. Renew or maintain its license until the earlier of: (i) the date the viatical settlement provider properly assigns, sells or otherwise transfers the viatical settlements; or (ii) the date that [ all such insureds have the last insured covered by a viatical settlement transaction has ] died; or

b. Appoint, in writing, a viatical settlement provider or viatical settlement broker that is licensed in this Commonwealth to make all inquiries to the viator, or the viator’s designee, regarding health status of the insured or any other matters.  A copy of the appointment, acknowledged by the appointed provider or broker should be filed with the commission.

2. No viatical settlement provider shall fail to renew or seek to otherwise terminate its license without certifying to the commission that it has ceased doing business in this Commonwealth and is in compliance with the requirements of subdivision 1 of this subsection.  The commission may require documentation supportive of the certification.

[ G. F. ] A license expiring on June 30 may be renewed effective July 1 for a one-year period ending on June 30 of the following year if the required renewal application and nonrefundable renewal fee have been received and the license is not terminated, suspended, or revoked at the time of renewal.

[ H. G. ] Initial and renewal applications shall be submitted to the Bureau of Insurance in a form acceptable to the commission.  Forms are available through the website for the Bureau of Insurance, at http://www.state.va.us/scc/division/boi.

[ I. H. ] Initial applications for licenses that are to be issued on or after July 1, 2003, shall be accompanied by a nonrefundable application fee of $500.  A licensee may request renewal by submitting a renewal application and renewal fee of $300 on or before March 1 of the year in which the license shall expire. [ A viatical settlement provider’s ] failure to submit a renewal application and fee within the prescribed time shall result in the imposition of penalties or other appropriate regulatory action.  Notice of the requirements for renewal will be mailed by the Bureau of Insurance to each licensee’s mailing address as shown in the records of the Bureau of Insurance [ or will. Renewal forms may ] be posted on the website for the Bureau of Insurance, at http://www.state.va.us/scc/division/boi.

[ J. I. ] Each application shall fully and clearly disclose the identity of the applicant by complying with the provisions of this subsection.

1. An application for initial licensure shall identify all of the applicant’s affiliates,  directors, partners, and officers, and also each stockholder, member or employee having, owning or holding a 10% or greater interest in the applicant or an affiliate of the applicant.  A renewal application shall update or confirm the accuracy of the information filed with the initial application and any intervening renewal applications or 30-day reports required by 14 VAC 5-71-70.

2. The commission may require the applicant to disclose the identity of all stockholders, members, and employees.

3. The applicant shall name and fully identify any individual, including any director, partner, officer, member or designated employee, that is to be authorized to act on behalf of the applicant under the license.

4. The commission, in the exercise of its discretion, may refuse to issue a license in the name of a legal entity if not satisfied that all directors, officers, employees, stockholders, partners, members thereof, or other individuals who may materially influence the applicant’s conduct meet the standards of this chapter and Chapter 60 (§ 38.2-6000 et seq.) of Title 38.2 of the Code of Virginia.

[ K. J. ] Each application shall include evidence of the [ applicant’s viatical settlement provider’s ] financial accountability acceptable to the commission in accordance with the provisions of this subsection.

1. A surety bond in the amount of $100,000, in a form approved by the commission, shall be acceptable evidence of the [ applicant’s viatical settlement provider’s ] financial accountability provided (i) the surety bond is for the use and benefit only of the Commonwealth of Virginia and any person having a cause of action against the principal arising out of breaches of laws set forth in this chapter or Chapter 60  (§ 38.2-6000 et seq.) of Title 38.2 of the Code of Virginia; (ii) the surety [ bond ] is [ issued by an insurer ] licensed in this Commonwealth to transact the business of suretyship [ or approved by the commission to issue surplus lines coverage ]; [ and ] (iii) the surety is neither directly nor indirectly under the same ownership or management as the principal on the bond [ ; and (iv) termination provisions acceptable to the commission provide that the bond and coverage thereunder shall not be terminated without 30 days’ written notice to the commission ].

2. The requirement of a surety bond may be waived for a licensee that (i) has and maintains an errors and omissions insurance policy [ , ] in the sum of not less than $100,000 per occurrence and $1 million for all occurrences within one year [ , issued by an insurer licensed in this Commonwealth or approved by the commission to issue surplus lines coverage ] or (ii) makes and maintains a deposit of not less than $100,000 with the State Treasurer that complies in form and amount with the requirements of § 38.2-1045 A of the Code of Virginia.

3. No such policy or bond shall be terminated and no such deposit shall be withdrawn without 30 days’ prior written notice to the licensee and the commission. Termination or withdrawal without the required notice and approval of the commission shall be grounds for suspension or revocation of, or refusal to renew, a license.

[ L. K. ] A nonresident applicant, as a condition precedent to receiving or holding a license and in addition to all other licensing requirements, shall designate a resident of this Commonwealth as the person upon whom any process, notice, or order required or permitted by law to be served upon such nonresident viatical settlement provider may be served.

1. The licensee shall promptly notify the clerk of the commission in writing of every change in its designated agent for service of process. 

2. Whenever a nonresident viatical settlement provider transacting business in this Commonwealth fails to appoint or maintain a registered agent in this Commonwealth, or whenever its registered agent cannot with reasonable diligence be found at the registered office, the clerk of the commission shall be an agent of the nonresident upon whom service may be made in accordance with § 12.1-19.1 of the Code of Virginia.

[ M. L. ] The commission may require such additional information as is necessary to make the findings required by subsection [ N M ] of this section and to otherwise determine whether the applicant complies with the requirements of § 38.2-6002 of the Code of Virginia.

[ N. M. ] Upon the filing of the initial application for licensure and the payment of the nonrefundable application fee, the commission shall make such investigation of each applicant as the commission may determine to be appropriate and issue a license if it finds that the applicant: (i) has provided a detailed plan of operation; (ii) is competent and trustworthy; (iii) indicates its intention to act in good faith within the confines of the license; (iv) has a good business reputation; (v) if an individual, has had experience, training or education that qualifies him for licensure; (vi) if a resident partnership, limited liability company, or corporation, has recorded the existence of the partnership, limited liability company, or corporation pursuant to law; (vii) if a corporation, has specific authority to act as a viatical settlement provider in its charter; (viii) if a nonresident partnership, limited liability company, or corporation, has furnished proof of its authority to transact business in Virginia; and (ix) has provided an anti-fraud plan that meets the requirements of § 38.2-6011 E 2 of the Code of Virginia.

[ O. N. ] The commission may suspend, revoke, refuse to issue, or refuse to renew the license of a viatical settlement provider if the commission finds that the applicant or licensee has (i) made any material misrepresentation in the application; (ii) been guilty of fraudulent or dishonest practices; (iii) been subject to a final administrative action or has otherwise been shown to be untrustworthy or incompetent to act as a viatical settlement provider; (iv) demonstrated a pattern of unreasonable payments to viators; (v) been convicted of a felony or any misdemeanor involving fraud or moral turpitude; (vi) entered into any viatical settlement contract that has not been approved pursuant to this chapter; (vii) failed to honor contractual obligations set out in a viatical settlement contract; (viii) demonstrated or represented that it no longer meets the requirements for initial licensure; (ix) assigned, transferred, or pledged a viaticated policy to a person other than a viatical settlement provider licensed in this Commonwealth, a viatical settlement purchaser, [ a financing entity, a special purpose entity, a related provider trust, or ] an accredited investor [ ,  ] or a qualified institutional buyer as [ defined, respectively, described ] in Regulation D (17 CFR 230.501 through 17 CFR 230.508) [ , and defined, respectively, in ] Rule 501 (17 CFR 230.501) [ or and ] Rule 144A (17 CFR 230.144A) [ of under ] the Securities Act of 1933, as amended [ , a financing entity, a special purpose entity, or a related provider trust ]; (x) violated any provisions of this chapter, Chapter 60 (§ 38.2-6000 et seq.) of Title 38.2 of the Code of Virginia or other applicable provisions of Title 38.2 or rules promulgated thereunder [ ,; ] or has in its employ [ or organization ] any officer, partner, member, or key management personnel who has violated provisions of this chapter, Chapter 60 of Title 38.2 or other applicable provisions of Title 38.2 [ or is affiliated with any person who has in its employ any such officer, partner, member, or key management personnel ]; or (xi) renewed or requested renewal of its license before implementing the anti-fraud initiatives required by § 38.2-6011 E of the Code of Virginia.

[ P. O. ] No applicant to whom a license is refused after a hearing, nor any licensee whose license is revoked, shall apply again for a license under this chapter until after the expiration of a period of five years from the date of the commission’s order, or such other period of time as the commission may specify in its order.

[ Q. P. ] A licensed insurer shall be prohibited from transacting the business of a viatical settlement provider.

14 VAC 5-71-35.  Viatical settlement contracts and disclosure statements.

A. No viatical settlement contract, including attached riders, amendments or endorsements, and including any application used in connection with the viatical settlement contract, shall be used in this Commonwealth on or after July 1, 2003, unless the contract and the riders, amendments, endorsements and any applications have been filed with and approved by the commission. 
B. Except as provided in subdivision C 1 of this section, no disclosure [ statement ] form shall be provided [ by a licensee under this chapter ] to a viator [ or proposed viator ] in this Commonwealth on or after July 1, 2003, unless the [ disclosure ] form has been filed with [ and approved the commission by the viatical settlement provider and the viatical settlement provider has received notification of the approval of such form ] by the commission. [ The use of any disclosure form by a licensee under this chapter, except as provided in this section, shall be prohibited. ]

C. Before asking a viator or insured to sign any document, a licensee under this chapter shall provide the viator or the insured, or both, if the viator and the insured are different individuals, with a copy of the disclosure required by § 38.2-6007 A of the Code of Virginia.

1. A disclosure form containing wording identical to that in subdivision 2 of this subsection is deemed approved for use in Virginia in satisfaction of the § 38.2-6007 A requirements and need not be filed.  In accordance with § 38.2-6007 A 8 of the Code of Virginia, disclosure to a viator shall also include distribution of a brochure describing the process of viatical settlements.  The brochure entitled “Selling Your Life Insurance Policy,” or its successor, developed and adopted by the NAIC shall be used unless one is developed by the commission.  Unless and until a brochure is developed by the commission to satisfy the requirements of § 38.2-6007 A 8 of the Code of Virginia, the NAIC’s form for the brochure is deemed approved for use in Virginia and need not be filed. Other disclosures, brochures and formats developed by the NAIC or any other source may not be used to satisfy the requirements of this section unless approved by the commission as containing substantially similar wording.

2. Whether a disclosure form contains "substantially similar" wording, as that term is used herein, shall be determined by the commission. Under no circumstances shall a disclosure form be considered to contain wording "substantially similar" unless the form addresses each and every element contained in the form contained herein.

[  NAME OF COMPANY LICENSED AS ] VIATICAL SETTLEMENT PROVIDER [ /COMPANY NAME OR VIATICAL SETTLEMENT BROKER-AGENCY ]

DISCLOSURE FORM

[ Note: When and if the broker contacts a potential viator prior to determining which viatical settlement provider he or she may contract with, the broker may use a “deemed” form with the following more generic heading and caption:

VIATICAL SETTLEMENT CONTRACT DISCLOSURE FORM ]

VIATICATING YOUR* LIFE INSURANCE POLICY?
*"You" or "Your" as used in this disclosure form, refers to the owner of the life insurance policy, which may or may not be the person who is insured under the policy.

Are you thinking about viaticating your life insurance policy? If you are, your decision could be a good one -- or a mistake. You will not know for sure unless you carefully consider all of the options available to you and the consequences of viaticating your life insurance policy. 

We are required to inform you of the following: 

( Make sure you understand the facts. You should ask your insurance company to review all the possible alternatives that your life insurance policy may offer in lieu of a viatical settlement, including any accelerated death benefits or policy loans offered under your life insurance policy.

( Some or all of the proceeds of the viatical settlement may be taxable under federal income tax and state franchise and income [ taxes  tax laws ]. You should seek assistance from a professional tax advisor. 

( The proceeds from a viatical settlement may be subject to the claims of creditors. 

( [ Compensation Proceeds ] from a viatical settlement may adversely affect your eligibility for Medicaid or other medical assistance, government benefits, or entitlements. You should seek advice from the appropriate government agencies. 

( You have the right to rescind your viatical settlement contract within 15 calendar days after you receive the viatical settlement proceeds (the rescission period).  

( If the insured dies during the rescission period, the viatical settlement contract shall be deemed to have been rescinded subject to repayment of all viatical settlement proceeds, including any commissions, premiums, loans, and loan interest paid on behalf of the viator from proceeds due the viator to the viatical settlement provider or viatical settlement purchaser. 

( Funds will be sent to you within three business days after your viatical settlement provider has received acknowledgement from your insurer or group administrator that ownership of the policy or interest in the certificate has been transferred and the beneficiary has been designated. 

( Entering into a viatical settlement contract may cause other rights or benefits, including conversion rights and waiver of premium benefits that may exist under your policy or certificate, to be forfeited.  Assistance should be sought from a financial advisor.
Privacy Considerations

All medical, financial, or personal information solicited or obtained by a viatical settlement provider or viatical settlement broker about an insured, including the insured’s identity or the identity of family members, a spouse, or a significant other may be disclosed as necessary to effect the viatical settlement between the viator and the viatical settlement provider.  If you are asked to provide this information, you will be asked to consent to the disclosure.  The information may be provided to someone who buys the policy or provides funds for the purchase.  You may be asked to renew your permission to share information every two years.

If you are the insured, both the viatical settlement provider and the viatical settlement broker may contact you to determine your health status. This contact is limited, in the aggregate, to once every three months if your life expectancy is more than one year, and no more than once per month if your life expectancy is one year or less.  There are no limitations on contacts for purposes other than to determine the insured’s health status.

Your Viatical Settlement Broker

( A viatical settlement broker is a person who on behalf of another and for a fee, commission, or other valuable consideration introduces viators to viatical settlement providers, or offers or attempts to negotiate viatical settlement contracts between a viator and one or more viatical settlement providers.

( Your viatical settlement broker can represent multiple parties in this transaction.  He can represent you, a viatical settlement provider, or another third party.  He cannot represent your insurance company when he is discussing viatical settlements.

( If you want the viatical settlement broker to act exclusively for you, you and the viatical settlement broker should execute a separate written agreement in which the viatical settlement broker (i) discloses fully all his interests in the viatical settlement contract and his relationships with the viatical settlement provider, including the viatical settlement provider’s affiliates and appointed or contracted agents, and (ii) agrees that compensation for his services as a viatical settlement broker shall be paid directly and only by you.

Review all options and issues before you decide. This way you can be sure you are making a decision that is in your best interest.

______________________         ______________________

Signature of Applicant:                _______________________

                                                    Signature of Licensed 

                                                   Viatical Broker Or Viatical 

                                                   Settlement Provider

Date:__________________      Date:___________________

Viatical Settlement Broker:___________________________

[print name and address]

Viatical Settlement Provider:__________________________

[print name and address]

D. The disclosures required by § 38.2-6007 B of the Code of Virginia shall be made to the viator and insured by or on behalf of the viatical settlement provider no later than the date on which the viatical settlement contract is signed by all parties. All or part of the disclosures may be combined and made in conjunction with the disclosures described in subsection C of this section.

E. Viatical contracts and applications for viatical settlement, regardless of the form of transmission, shall contain the following or substantially similar statements:  

1. "Any person who knowingly presents false information in an application for insurance or viatical settlement contract may be guilty of a crime and subject to prosecution."

2. “Viatical settlement transactions between a viatical settlement broker or viatical settlement provider and a resident of this Commonwealth who is a viator or insured are subject to regulation by the State Corporation Commission acting through the Bureau of Insurance pursuant to provisions comprising Chapter 60 (§ 38.2-6000 et seq.) of Title 38.2 of the Code of Virginia.  Any person damaged by the acts of a person in violation of this chapter may bring a civil action in a court of competent jurisdiction against the person committing the violation.”

14 VAC 5‑71‑40. License requirements for viatical settlement brokers.

A. [  No person shall act as  ] a viatical settlement broker [ shall not solicit a viatical settlement contract with a resident of this Commonwealth ] without first obtaining a license from the commission as set forth in § 38.2-1865.1 of the Code of Virginia.

B. A viatical settlement broker shall submit an application on a form required by the commission.

C. The application shall be accompanied by a fee of $50.  The license may be renewed annually by submitting a renewal form and payment of a fee of $50 on or before June 1 of each year.  Failure to submit a renewal form and fee within the time prescribed shall result in an automatic expiration of the license on June 30.

D. The license shall be a limited license which that allows solicitation only of viatical settlements.

E. Prelicensing examination and continuing education required of agents in §§ 38.2‑1815, 38.2‑1817, and 38.2‑1866 of the Code of Virginia shall not apply to viatical settlement brokers.

F. The commission may require such additional information as is necessary to determine whether the applicant complies with the requirements of § 38.2‑1865.1 of the Code of Virginia.

14 VAC 5‑71‑60. Standards for evaluation of reasonable payments.

A. In order to assure that viators receive a reasonable compensation settlement for viaticating a life insurance policy or certificate, the following compensation for viaticating a policy shall be minimum face value percentages  no less than the following payouts for insureds who are terminally or chronically ill:

	



Insured's Life Expectancy
	Minimum Percentage of Face Value (at time of viatication and withdrawals) Less Outstanding Loans Received by Viator

	Less than 6 months
	80%

	At least 6 but less than 12 months
	70%

	At least 12 but less than 18 months
	65%

	At least 18 but less than 24 25 months
	60%

	Twenty‑four months or more
	50%


B. If the insured’s life expectancy is 25 months or more, the compensation for viaticating a policy shall be at least the greater of the cash surrender value at the time of the transaction or the [ then available ] accelerated death benefit in the policy.

The C. Except where the cash surrender value is paid, [ the ] percentage may be reduced by 5.0% for viaticating a policy written by an insurer rated less than the highest four categories by at least two rating agencies, such as A.M. Best or other comparable rating agencies, based on the most recent publication of such rating agencies at the time of viatication.

14 VAC 5‑71‑70. Reporting requirements.
A. On or before March 1 of each calendar year, each viatical settlement provider licensed in this Commonwealth shall file an annual statement report of all viatical settlement transactions where the viator [ or an insured ] is a resident of this Commonwealth, and a separate annual statement of all viatical settlement transactions for all states in the aggregate, on a form prescribed by the commission containing the following information, for the previous calendar year, 1. for each life insurance policy or certificate viaticated of the viatical settlements contracted during the reporting period:

a.1. Date of the viatical settlement contract;

[ 2. Viator's state of residence at time of the contract; ]

b. [ 3. 2. ] Life expectancy of the viator insured at the time of the contract, in months;

[ 4. Whether the insured was determined to be (i) terminally ill or chronically ill or (ii) neither at the time of the contract;  ]

c. [ 5. 3. ] Face amount of the policy at the time of the contract;

d. Outstanding policy loans (if any);

[ 6. 4. ] Net death benefit viaticated; 

[ 7. 5. ] Cash surrender value of the policy at time of the contract;

[ 8. 6. ] Accelerated death benefit available from the policy; and
e. Amount [ 9. Viator's compensation ( 7. Net ] amount paid by the viatical settlement provider to the viator to viaticate the policy; and [ ) ].
f. If the viator has died:

(1) Date of death;  and

(2) Total insurance premiums paid by the viatical settlement provider to maintain the policy or certificate in force;

2. Breakdown of applications received, accepted and rejected, by disease category of insured person with a catastrophic or life‑threatening illness or condition;

3. Breakdown of policies or certificates viaticated by issuer and policy type;

4. Number of secondary market vs. primary market transactions;

5. Portfolio size;  and

6. Amount of outside borrowings.

B. On or before March 1 of each calendar year, each viatical settlement broker licensed in this Commonwealth shall file an annual statement on a form prescribed by the commission containing the following information for each life insurance policy or certificate viaticated during the previous calendar year:

1. Date of the viatical settlement contract;

2. Life expectancy of the viator at the time of the contract;

3. Face amount of the policy at the time of the contract;

4. Amount paid by the viatical settlement provider to the viator to viaticate the policy;  and

5. Commission paid by the viatical settlement provider to the viatical settlement broker.

B. In compliance with § 38.2-6011 E of the Code of Virginia, each viatical settlement provider shall certify annually to the commission the implementation of anti-fraud initiatives reasonably calculated to detect, prosecute, and prevent fraudulent viatical settlement acts.  The required annual certification shall be filed on or before March 1 of each year that the viatical settlement provider is licensed in this Commonwealth.  For persons licensed initially [ on or after July 1, 2003, pursuant to in accordance with provisions set forth in ] 14 VAC 5-71-31 [ or Chapter 60 (§ 38.2-6000 et seq.) of Title 38.2 of the Code of Virginia ], the initial certification shall be filed within 60 days of initial licensure.

C. A viatical settlement provider shall report to the commission material changes in information filed with the commission at licensure, pursuant to 14 VAC 5-71-31 [ J I ] 1, concerning the licensee’s identity.

1. As used in this subsection, “material changes” means  a change (i) in the name of the licensee, (ii) in the business or residence address of the licensee, (iii) in the identity, designation or official responsibilities of any director, officer, or other person who is authorized to act for or on behalf of the licensee, or (iv) in affiliation that results in any person acquiring a 10% or greater interest in the licensee or in an affiliate of the licensee.

2. A change resulting in the election or appointment of a new director or officer or in the designation of any partner, officer, member or employee that is to be authorized to act on behalf of the provider shall be reported on a form of biographical affidavit developed by the NAIC unless a more specific form is prescribed by the commission.

3. Notices of material changes required by this section shall be filed with the commission within 30 calendar days of the change.

D. A licensed viatical settlement provider convicted of a felony shall report to the commission within 30 calendar days of the conviction the facts and circumstances regarding the conviction.

E. The annual report required by subsection A of this section shall be filed with the Bureau of Insurance, marked to the attention of the Life and Health Market Regulation Division.  The reports required by subsections  B, C and D of this section shall be filed with the Bureau of Insurance, marked to the attention of the Financial Regulation Division.

14 VAC 5‑71‑80. Annual notification and modification of application and annual statement forms. (Repealed.)
The Bureau of Insurance may modify the information requirements of the application and annual statement forms as necessary.  Any such modifications shall be provided to all persons described in 14 VAC 5‑71‑10, in the form of an administrative letter sent by regular mail to each person's mailing address as shown in the records of the Bureau of Insurance.  Failure by a person to receive such notice shall not be cause for exemption or grounds for noncompliance with the reporting requirements set forth in 14 VAC 5‑71‑70.

14 VAC 5‑71‑90. General rules.

A. With respect to policies containing a provision for double or additional indemnity for accidental death, the additional payment shall remain payable to the beneficiary last named by the viator prior to entering into the viatical settlement contract, or to such other beneficiary, other than the viatical settlement provider, as the viator may thereafter designate, or, in the absence of a designation, to the estate of the viator.

B. Payment of the proceeds of a viatical settlement pursuant to § 38.2‑5705 C 38.2-6008 D of the Code of Virginia shall be by means of wire transfer to the account designated by the viator or by certified check or cashier's check made payable to the viator or his designee.

C. Payment of the proceeds pursuant to a viatical settlement shall be made in a lump sum.  Retention of a except where [ , in response to the request of the viator, ] the viatical settlement provider has purchased an annuity issued by an insurance company licensed in this Commonwealth [ for the purpose of payment of the proceeds ], and the insurance company agrees to make [ all ] payments directly to the viator or the viator’s beneficiary.  No portion of the proceeds shall be retained by the viatical settlement provider or, escrow agent is not permissible, or other person without the written consent of the viator.

D. A viatical settlement provider or viatical settlement broker shall not discriminate in the making of viatical settlements on the basis of race, age, sex, national origin, creed, religion, occupation, marital or family status or sexual orientation, or discriminate between viators with dependents and without dependents.

E. A viatical settlement provider or viatical settlement broker shall not pay or offer to pay any finder's fee, commission or other compensation to any viator's physician, attorney, accountant or other person providing medical, legal or financial planning services to the viator, or to any other person acting as an agent of the viator with respect to the viatical settlement.

F.D. Contacts for the purpose of determining the health status of the [ viator ] by the viatical settlement provider or viatical settlement broker [ or ] insured after the viatical settlement has occurred shall be limited, in the aggregate, to once every three months for viators a person with a life expectancy of more than one year and to no more than one per month for viators a person with a life expectancy of one year or less.  Such contacts shall be made only by a licensee under this chapter [ or its authorized representative. As used in this section, “authorized representative” means an individual who, for or on behalf of a licensee under this chapter, contacts an insured under a viatical policy after the viatical settlement has occurred ].  The viatical settlement provider or viatical settlement broker shall explain the procedure for these contacts at the time the viatical settlement contract is entered into.  If contact will be or is made by both the viatical settlement broker and the viatical settlement provider, both the viatical settlement broker and the viatical settlement provider shall have and maintain a system that tracks aggregate contacts.

G. Viatical settlement providers and viatical settlement brokers shall not solicit investors who could influence the treatment of the illness of the viators whose coverage would be the subject of the investment.

H. Viatical settlement providers and viatical settlement brokers shall adhere to the following advertising standards:

1. Advertising shall be truthful and not misleading by fact or implication.

2. If the advertiser emphasizes the speed with which the viatication will occur, the advertising must disclose the average time frame from completed application to the date of offer and from the date of the contract to receipt of the funds by the viator.

3. If the advertising emphasizes the dollar amounts available to viators, the advertising shall disclose the average purchase price as a percent of face value obtained by viators contracting with the advertiser during the immediately preceding six months.

E. If a viatical settlement provider enters into a viatical settlement that allows the viator to retain an interest in the policy, the viatical settlement contract shall contain the following provisions: 

1. A provision that the viatical settlement provider will effect the transfer of the amount of the death benefit only to the extent or portion of the amount viaticated. Benefits in excess of the amount viaticated shall be paid directly to the viator’s beneficiary by the insurance company;

2. A provision that the viatical settlement provider will, upon acknowledgment of the perfection of the transfer, either:

a. Advise the insured, in writing, that the insurance company has confirmed the viator’s interest in the policy, or

b. Send the insured a copy of the instrument sent from the insurance company to the viatical settlement provider that acknowledges the viator’s interest in the policy; and

3. A provision that apportions the premiums to be paid by the viatical settlement provider and the viator, provided that the contract provides premium payment terms and nonforfeiture options no less favorable, on a proportional basis, than those included in the policy.

F. In all cases where the insured is a minor child, disclosures to and permission of a parent or legal guardian satisfy the requirements of Chapter 60 (§ 38.2-6000 et seq.) of Title 38.2 of the Code of Virginia and the provisions of this chapter.

G. The requirements of this section supplement the general rules set forth in § 38.2-6008 of the Code of Virginia.

14 VAC 5-71-91.  Advertising.

A. As used in this section, "advertising" means any written, electronic or printed communication or any communication by means of recorded telephone messages or transmitted on radio, television, the Internet or similar communications media, including film strips, motion pictures and videos, published, disseminated, circulated or placed before the public, directly or indirectly, for the purpose of creating an interest in or inducing a person to sell a life insurance policy pursuant to a viatical settlement contract.

B. Pursuant to § 38.2-6003 B of the Code of Virginia, the commission may require the submission [ , by viatical settlement providers, ] at any time of advertising material used or intended for use in this Commonwealth.  The Bureau of Insurance will provide notification of the requirements, if any, for the filing [ and/or approval ] of advertising material by administrative letter. Failure of a person to receive or review such notification shall not be cause for exemption or grounds for noncompliance with any such requirements.

C. [ Every licensee under this chapter Each viatical settlement provider ] shall establish and at all times maintain a system of control over the method of dissemination, content, and form of all advertisements pursuant to [ a each ] viatical settlement contract [ entered into or effectuated in this Commonwealth ]. All [ the such ] advertising, regardless of by whom created, designed, or presented, shall be the responsibility of the [ licensee viatical settlement provider ]. Each [ licensee viatical settlement provider ] under this chapter shall maintain at its home or principal office a complete file containing a specimen copy of every advertisement, as described in subsection A of this section, disseminated in this Commonwealth with a notation indicating the manner and extent of distribution and a copy of the viatical settlement contract referred to in such advertisement. The file shall be subject to inspection by the commission.  All the advertisements shall be maintained in the file [ for the longer of (i) a period of five years or (ii) ] until the filing of the next regular report of examination of the [ licensee viatical settlement provider, but no longer than five years in accordance with the provisions of Chapter 60 (§ 38.2-6000 et seq.) of Title 38.2 of the Code of Virginia ]. A licensee under this chapter who, after notice and hearing, is found to have violated any provision of this chapter or a cease and desist order issued by the commission with respect to any provision of this chapter shall be punished in accordance with the provisions of Chapter 5 (§ 38.2-500 et seq.) of Title 38.2 of the Code of Virginia.

14 VAC 5-71-92.  Prohibited practices.

A. A [ (i) ] viatical settlement provider or viatical settlement broker [ or (ii) any successor-in-interest to a viatical settlement provider ] that provides patient identifying information to any person or entity [ other than the person’s life insurer ] shall obtain from that person a signed affirmation that the person or entity will not further divulge the information without procuring the express, written consent of the insured for the disclosure. Notwithstanding the foregoing, if a [ viatical settlement provider or viatical settlement broker person or entity referred to in clauses (i) and (ii) of this subsection ] is served with a subpoena and, therefore, compelled to produce records containing patient identifying information, it shall notify the viator and the insured in writing at their last known addresses within five business days after receiving notice of the subpoena.

B. A viatical settlement broker shall not, without the written agreement of the viator obtained prior to performing any services in connection with a viatical settlement, seek or obtain any compensation from the viator.

C. A viatical settlement provider or viatical settlement broker shall not discriminate in the making or soliciting of viatical settlements on the basis of race, age, sex, national origin, creed, religion, occupation, marital or family status or sexual orientation, or discriminate between viators with dependents and without dependents.

D. A viatical settlement provider or viatical settlement broker shall not pay or offer to pay any finder's fee, commission or other compensation to any viator's physician, attorney, accountant or other person providing medical, legal or financial planning services to the viator, or to any other person acting as an agent of the viator, other than a viatical settlement broker, with respect to the viatical settlement.

E. Viatical settlement providers and viatical settlement brokers shall not knowingly solicit purchasers who may have treated or have been asked to treat the illness, or who could influence the treatment of the illness, of the viators whose coverage would be the subject of investment in or purchase of a viaticated policy.

14 VAC 5-71-93.  Insurance company practices.

A. Life insurance companies authorized to do business in this Commonwealth shall respond to a request for verification of coverage from a viatical settlement provider or a viatical settlement broker within 30 calendar days of the date a request is received. The insurer shall complete and issue the verification of coverage to the viatical settlement provider or, in its response, indicate whether, based on the medical evidence and documents provided, the insurer intends to pursue an investigation at this time regarding possible fraud or the validity of the contract, subject to the following conditions: 

1. A current authorization consistent with applicable law, signed by the policy owner or certificate holder, accompanies the request.

2. In the case of an individual policy, submission of a verification of coverage form that is substantially similar to a form developed and adopted by the NAIC for such purpose or approved for such purpose by the commission, which has been completed by the viatical settlement provider or the viatical settlement broker in accordance with the instructions on the form.

3. In the case of group insurance coverage:

a. Submission of a verification of coverage form that is substantially similar to a form developed and adopted by the NAIC for such purpose or approved for such purpose by the commission, which has been completed by the viatical settlement provider or viatical settlement broker in accordance with the instructions on the form, and 

b. Which has previously been referred to the group policyholder and completed to the extent the information is available to the group policyholder.

B. Nothing in this section shall prohibit a life insurance company and a viatical settlement provider or a viatical settlement broker from using another verification of coverage form that has been mutually agreed upon in writing in advance of submission of the request.
C. A life insurance company may not charge a fee for responding to a request for information from a viatical settlement provider or viatical settlement broker in compliance with this section in excess of any usual and customary charges to contract holders, certificate holders or insureds for similar services.

D. The life insurance company may send an acknowledgment of receipt of the request for verification of coverage to the policy owner or certificate holder and, where the policy owner or certificate holder is other than the insured, to the insured. The acknowledgment may contain a general description of any accelerated death benefit that is available under a provision of or rider to the life insurance contract.

FORMS

Requirements for Viatical Settlement Provider Companies Seeking to Do Business in Virginia, eff. 11/97.

Application for Initial License as a Viatical Settlement Provider, eff. 11/97.

SCC Bureau of Insurance Biographical Affidavit.

Application for Reservation or for Renewal of Reservation of Corporate Name, SCC631/830 (09/96).

Application for a Certificate of Authority to Transact Business in Virginia, SCC759/921 (09/96).

Application for Individual Viatical Settlement Broker License, PIN250A, eff. 11/97.

Application for Agency Viatical Settlement Broker License, PIN250B, eff. 11/97.
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