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TITLE 1. ADMINISTRATION

DEPARTMENT OF THE TREASURY

Title of Regulation:  1 VAC 75-40. Unclaimed Property Administrative Review Process (adding 1 VAC 75-40-10 through 1 VAC 75-40-60).

Statutory Authority:  § 55-210.27 of the Code of Virginia.
Public Hearing Date:  N/A -- Public comments may be submitted until 5 p.m. on February 1, 2004.

Agency Contact:  Vicki D. Bridgeman, Director of Unclaimed Property, Department of the Treasury, James Monroe Building, 101 N. 14th Street, 4th Floor, Richmond, VA 23219, telephone (804) 225-3156, FAX (804) 786-4653, or e-mail vicki.bridgeman@trs.state.va.us.

Basis:  Promulgation of this regulation is required by § 55-210.27 of the Code of Virginia, which states that the State Treasurer shall promulgate regulations pursuant to this section.  This regulation complies with the statutory requirement and applies to all parties who may be impacted by the Uniform Disposition of Unclaimed Property Act.

Purpose:  This regulation addresses the process whereby any person asserting ownership of property remitted to the Commonwealth or any holder of unclaimed property who is required to report and remit such property under the provisions of the Uniform Disposition of Unclaimed Property Act (Chapter 11.1, §§ 55-210.1 through 55-210.30 of the Code of Virginia) and who is aggrieved by a decision of the administrator of the act, may file an application for an administrative review of the administrator’s decision.  The goal is to set forth a standard procedure to be followed and a form to be used when disputes regarding claims and remittances occur.  This regulation is essential for the protection and welfare of the citizens to which it applies by providing a higher level review to the aggrieved party of the administrator's decision.

Substance:  This regulation allows any person or holder of unclaimed property the opportunity for an administrative review of a decision made by the Administrator of the Uniform Disposition of Unclaimed Property Act to which (i) a denial of payment decision notice was issued to a person asserting ownership of property remitted to the Commonwealth where it was determined the evidence submitted did not provide sufficient proof of ownership, (ii) a demand notice was issued requesting that a holder pay and deliver such property to the Commonwealth as required by the act along with such penalties and interest, if any, as required by the act, or (iii) for which any person was otherwise aggrieved by a decision of the administrator.  The application for the administrative review must be filed within 90 days from the date such notice is received.  The review panel has the ability to approve claims made, correct errors detected and amend or withdraw any denial of payment or other notice from the administrator, based on any additional evidence and pertinent information presented supporting the basis for the review.

Issues:  This regulation provides a benefit to both individual private citizens and holder businesses.  Where an individual private citizen who has asserted ownership of property remitted to the Commonwealth and whose claim has been denied because the evidence submitted did not provide sufficient proof of ownership, this regulation provides a review process for this individual to request an administrative review of the decision.  Where a holder business has received a demand notice requesting that the holder pay and deliver such unclaimed property to the Commonwealth as required by the act along with such penalties and interest, if any, as required by the act, this regulation provides a review process for the business to request an administrative review of the decision.  The advantage to the Department of the Treasury’s Division of Unclaimed Property is that the review process provides the department an additional opportunity to review additional information not previously presented by the claimant or the holder and to reconsider its previous decision in light of the new evidence presented.  There is no disadvantage to the individual private citizen, the holder business or to the Commonwealth in the promulgation of this regulation.

Fiscal impact:  This regulation has no fiscal impact on the Commonwealth as unclaimed property is held in perpetuity by the Commonwealth until the rightful owner is found and holders of unclaimed property are required to report and remit such property in accordance with the act.  Further, the Department of the Treasury’s Division of Unclaimed Property already addresses matters of this nature in much the same manner as the statutory requirement by virtue of internal procedures and statutory language in the act.  There may be a small fiscal impact on individuals and holder businesses where such individuals and holder businesses must present additional evidence in the review process in order to overcome a decision by the administrator, however, statutory language in the act already requires this review process and promulgation of this regulation will not result in any additional fiscal impact than was already required or in any additional requests for administrative reviews.

Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation.  Pursuant to § 55-210.27 C of the Code of Virginia, the Treasury Department (department) proposes to outline the process by which persons who have been required to pay or deliver abandoned property pursuant to the Uniform Disposition of Unclaimed Property Act (act), or who assert ownership of property remitted to the Commonwealth pursuant to the act, may file an application to appeal department administrator decisions.

Estimated economic impact.  The Uniform Disposition of Unclaimed Property Act (act)1 dictates that "all tangible and intangible property, including any income or increment thereon, less any lawful charges, that is held, issued or owing in the ordinary course of the holder's business and has remained unclaimed by the owner for more than five years2 after it became payable is presumed abandoned …"  The act provides further specifics on when various financial instruments and funds are to be considered abandoned.  Per § 55-210.12 of the act, every person (or entity) holding funds or other property, tangible or intangible,3 that have been determined to be abandoned, must report and remit the property to the State Treasurer (treasurer).

If the administrator,4 as agent of the treasurer, ascertains that any person or entity (holder) has failed to pay or deliver abandoned property in accordance with the provisions of the act, he issues a written notice demanding remittance of the property and payment of any penalties and interest prescribed by law.  The department employs inspectors who seek to find persons and entities who have failed to deliver abandoned assets to the treasurer.

Holders are notified that they have the right to secure an administrative or judicial review (file an appeal) of the administrator’s decision.  In addition, individuals whose claims to abandoned property held by the Commonwealth have been denied may also file an appeal.  These proposed regulations describe how the appeal process is conducted.  Currently no regulations describe this process.  For the most part, the appeal process remains unchanged from how it has occurred for at least twenty years.5  The appeal applicant notifies the administrator that he wishes to appeal.  The administrator contacts the applicant to schedule an administrative review meeting.  Prior to the review meeting, the applicant submits evidence and pertinent information supporting the basis for the Application for an Administrative Review, etc.  The only change in process brought about by the proposed regulations is the introduction of an application form for appeal applicants to fill out and submit.  Currently, there is no set form for applicants to fill out.  The form is one page and requests the same information that the department currently requires.

The proposed regulations are beneficial in that the public may become better informed on the existence and procedures of the appeal process.  The introduction of the application form will provide some additional clarity to the process.  The set form may reduce the frequency that applicants are unsure of the department’s required information.

Businesses and entities affected.  The proposed regulations affect the individuals, businesses, and other entities who appeal Treasury Department decisions concerning abandoned property.  Appeals are relatively rare.  There have been approximately six to ten appeals over the last 15 years.6
Localities particularly affected.  The proposed regulations affect all Virginia localities.

Projected impact on employment.  The proposed regulations will not have a significant impact on employment.

Effects on the use and value of private property.  The proposed regulations may reduce wasted time due to confusion over the appeal process.  Otherwise, the use and value of private property will not likely be significantly affected.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The agency concurs with the EIA.

Summary:

This regulation addresses the process whereby any person (also, the applicant) (i) asserting ownership of property remitted to the Commonwealth under the Uniform Disposition of Unclaimed Property Act, (ii) required to pay or deliver abandoned property pursuant to the Uniform Disposition of Unclaimed Property Act, or (iii) otherwise aggrieved by a decision of the administrator, may file an application for administrative review and correction of the administrator’s determination.  The review process will provide the applicant with the opportunity to have its issues considered at a different management level in the Department of the Treasury.  The applicant’s participation in the review process is voluntary and completion of this administrative review process is not a condition precedent to litigation.  In addition, the form of application is provided.

1 VAC 75-40-10. Definitions.

The following words and terms when used in this chapter shall have the following meanings unless the context clearly indicates otherwise.

"Abandoned property" means funds or other property, tangible or intangible, presumed abandoned under the act.

"Act" refers to the Uniform Disposition of Unclaimed Property Act, Chapter 11.1 (§ 55-210.1 et seq.) of Title 55 of the Code of Virginia.

"Administrator" means the Director of the Unclaimed Property Division at the Department of the Treasury or such other person as shall be designated by the State Treasurer.

"Applicant" means any person (i) asserting ownership of property remitted to the Commonwealth under the Uniform Disposition of Unclaimed Property Act, (ii) required to pay or deliver abandoned property pursuant to the Uniform Disposition of Unclaimed Property Act, or (iii) otherwise aggrieved by a decision of the administrator.

"Division of Unclaimed Property" means the Division in the Department of the Treasury of the Commonwealth of Virginia responsible for administration of the Uniform Disposition of Unclaimed Property Act.

"Holder" means a person, wherever organized or domiciled, who is (i) in possession of property belonging to another, (ii) a trustee in case of a trust, or (iii) indebted to another on an obligation.

1 VAC 75-40-20. State Treasurer to give written notice to any person asserting ownership of property when payment denied.

The State Treasurer will issue a denial of payment letter to any person asserting ownership of property remitted to the Commonwealth under the act where it is determined that the evidence submitted does not provide sufficient proof of ownership.

1 VAC 75-40-30. State Treasurer to give written notice for failure to pay or deliver abandoned property.

The State Treasurer shall issue a written notice to any person who he ascertains has failed to pay or deliver abandoned property.  The notice will demand the remittance of the property and payment of any penalties and interest.  The notice will be accompanied by a detailed explanation of the person’s right to administrative or judicial review.  The notice will require the holder to remit the demanded property, plus penalties and interest, if any, to the State Treasurer within 90 days from the date the notice is received by the holder unless the holder requests (i) an administrative review in accordance with this regulation, or (ii) a judicial review in accordance with § 55-210.22 of the Code of Virginia.

1 VAC 75-40-40. Request for administrative review.

Any person aggrieved by a decision of the administrator may file an application for administrative review and correction of the administrator’s determination.

1. Any person asserting ownership of property remitted to the Commonwealth receiving a denial of payment letter from the State Treasurer may file an application for administrative review within 90 days from the date the notice is received by such person.

2. Any person receiving a written notice from the State Treasurer demanding the remittance of property and the payment of penalties and interest, if any, may file an application for administrative review within 90 days after receipt by the holder of the written notice.

3. Any person otherwise aggrieved by a decision of the administrator may file an application for administrative review within 90 days from the date the written notice is received by such person.

1 VAC 75-40-50. Application for administrative review.

All requests for an administrative review are required to be submitted on the form entitled "Application for an Administrative Review" within the prescribed time period.  The Application for an Administrative Review must be accompanied by the documentation to support the review or an explanation as to why such supporting documentation is not available.  No application shall be denied solely on the basis that no supporting documentation is available or that additional documentation may be desirable.  Failure to submit the Application for an Administrative Review within the prescribed time period will bar administrative but not judicial review of the matter.

1 VAC 75-40-60. Administrative review process steps.

A.  The Application for an Administrative Review form must be submitted to the administrator as agent for the State Treasurer within the prescribed time period.

B.  The administrator will contact the applicant to schedule the administrative review meeting within 30 calendar days of the receipt of the Application for an Administrative Review.

C.  The administrative review will be held at the office of the State Treasurer at an agreed upon time during the next 30 calendar days or at such later time as is mutually agreed upon by the applicant and the administrator.  Prior to the review meeting, the applicant shall present any additional evidence and pertinent information supporting the basis for the Application for an Administrative Review.

D.  The review panel for the Department of the Treasury will consist of the State Treasurer or designee, the Director of Unclaimed Property or designee, and a representative from the Office of the Attorney General.  A representative from the Division of Unclaimed Property Audit or Claims area may also participate in the administrative review meeting.  The applicant may be assisted at the review meeting by his agent or by legal counsel, or both.

E.  During the administrative review meeting, the applicant will have an opportunity to explain his reason for requesting a correction.  Members of the State Treasurer’s review panel may ask questions to clarify their understanding of the issues.  There will be no examination or cross-examination of any of those present at the meeting.  The Division of Unclaimed Property (Division) shall allow the applicant to make an audio recording of the administrative review meeting at the applicant’s expense and using the applicant’s equipment. The division may make an audio recording of the administrative review meeting at the division's expense and using the division's equipment.  The division shall, upon request of the applicant, provide the applicant a transcript of a meeting recorded by the division.  The division may charge the applicant for the cost of the requested transcription and reproduction of the transcript.  Receipts from the charges for the transcripts shall be credited to the division for reimbursement of transcription expenses.

F.  The State Treasurer’s review panel has the ability to approve claims, correct errors and amend or withdraw any denial of payment letter or other written notice from the administrator or State Treasurer.

G.  Based on the evidence and additional information presented during the review meeting, the State Treasurer will issue a written determination to the applicant within 90 days of the receipt of the Application for an Administrative Review.  The State Treasurer will notify the applicant and the administrator if a longer period is required.  The State Treasurer’s written determination will also advise the applicant of his right to seek judicial review pursuant to § 55-210.22 of the Code of Virginia.

FORMS

NOTICE:  The form used in administering 1 VAC 75-40, Unclaimed Property Administrative Review Process, is listed and published below.

Application for an Administrative Review.

[image: image1.jpg]APPLICATION FOR AN ADMINISTRATIVE REVIEW

Applicant Name:
Primary Contact: Phone:
Address:

Fax Number: E-mail Address:

Reason for Request: | Claim Denial & Demand Notice & Other

Participants on behalf of the Applicant:

Name: Title:
Name: Title:
Name: Title:
Name: Title:

Review Amount (if known): $
Years Covered:
Review Issue:

(Continue on separate pages if necessary.)

Signature on behalf of

Applicant: Date:
Name:
Title, if applicable:

Note: Supporting documents, if available, must be submitted with this Application.





VA.R. Doc. No. R03-98; Filed November 7, 2003, 3:11 p.m.

1The Uniform Disposition of Unclaimed Property Act is Chapter 11.1, §§ 55-210.1 through 55-210.30.


2Under some circumstances, certain financial instruments are deemed abandoned after being unclaimed for seven or 15 years.  See § 55-210.3:02. 


3Per § 55-210.2 of the Code of Virginia, "Intangible property" includes, by way of illustration, (i) moneys, checks, drafts, deposits, interest, dividend income; (ii) credits, customer overpayments, gift certificates, security deposits, refunds, unpaid wages, and unidentified remittances; (iii) stocks and other intangible ownership interests in business associations; (iv) moneys deposited to redeem stocks, bonds, coupons, and other securities, or to make distributions; (v) amounts due and payable under the terms of insurance policies; and (vi) amounts distributable from a trust or custodial fund established under a plan to provide any health, welfare, pension, vacation, severance, retirement, death, stock purchase, profit sharing, employee savings, supplemental unemployment insurance or similar benefit.” 


4The treasurer designates an administrator.  The administrator is typically the Director of the Unclaimed Property Division at the Department of the Treasury.


5Source: Department of the Treasury


6Ibid
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