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Proposed Regulations

Proposed Regulations


TITLE 18. PROFESSIONAL AND OCCUPATIONAL LICENSING

BOARD OF MEDICINE

Title of Regulation: 18 VAC 85-20. Regulations Governing the Practice of Medicine, Osteopathy, Podiatry and Chiropractic (amending 18 VAC 85-20-22).

Statutory Authority: §§ 54.1-113 and 54.1-2400 of the Code of Virginia.

Public Hearing Date: January 22, 2004 - 8:15 a.m.

Public comments may be submitted until February 13, 2004.

(See Calendar of Events section

for additional information)

Agency Contact: Elaine J. Yeatts, Agency Regulatory Coordinator, Department of Health Professions, 6603 West Broad Street, Richmond, VA 23230-1712, telephone (804) 662-9918, FAX (804) 662-9114 or e-mail elaine.yeatts@dhp.state.va.us.

Basis: Regulations are promulgated under the general authority of Chapter 24 of Title 54.1 of the Code of Virginia. Section 54.1-2400 provides the board the authority to levy fees and promulgate regulations to administer the regulatory system:

The legal authority to promulgate the regulation for a fee increase is in the fifth enactment clause of Chapter 762 of the 2003 Acts of the Assembly.

Purpose: In the 2003 General Assembly, House Bill 1441 strengthened requirements for health care institutions to report misconduct by doctors when there is a "reasonable probability that such health professional may have engaged in unethical, fraudulent or unprofessional conduct as defined by the pertinent licensing statutes and regulations." Both the time limit for reporting and the content of the report have been specified in the Code of Virginia, and the civil penalty for failure to report has been increased from a maximum of $10,000 to $25,000. Accordingly, the agency estimated that complaints or reports of misconduct by doctors could increase from 1,500 to 1,800 per year.

In addition, HB1441 changed the threshold for a finding of unprofessional conduct from a gross negligence standard to a simple negligence standard. The current standard is: "Gross ignorance or carelessness in his practice, or gross malpractice"; since July 1, 2003, the standard has been: "Intentional or negligent conduct in the practice of any branch of the healing arts that causes or is likely to cause injury to a patient or patients."
The end result of the reduction in the threshold for disciplinary action coupled with the additional reporting requirements will be a substantial increase in the number of disciplinary proceedings conducted by the Board of Medicine. Additional reporting will likely result in approximately 160 new cases to fully investigate (from 1,200 to 1,360), but the number of informal conferences is expected to more than double from 80 to 175 per year. Likewise, it is projected that the number of formal hearings may double from 25 to 50 per year. In addition, it is expected that a number of cases that may have previously been closed as “no violation” under the old disciplinary standard may be settled with a confidential consent agreement. The number of confidential consent agreements, which must be prepared by legal staff and reviewed by counsel, is estimated to be approximately 375 per year. During debate on the bill, it was clearly noted that the additional cost associated with compliance and implementation of HB1441 would result in increased costs for the affected boards and would generate an immediate need for additional revenue.

The provision of sufficient funding to support the costs of investigating and adjudicating reports of negligence or unprofessional conduct is essential to the mission of the board, which is to protect the health and safety of the public. Delays in the disciplinary process due to insufficient resources could potentially allow unsafe doctors to remain in active practice and would be harmful to consumers of medical care.

Substance: The proposed action will amend 18 VAC 85-20-22 to increase the biennial renewal fee by $77 for doctors of medicine, osteopathic medicine and podiatry from $260 to $337 and for doctors of chiropractic from $235 to $312. Other fees that are associated with the licensing (renewal) fee are also increased accordingly. The application fee for initial licensure in Virginia is increased from $225 to $302 for doctors of medicine, osteopathic medicine and podiatry and for doctors of chiropractic from $200 to $277, because the first renewal cycle is included in the initial application fee. The fee for late renewal anytime within the two years following the expiration date is increased by $25 from $90 to $115 (late fees are calculated at approximately 1/3 of the renewal fee). The fees for reinstatement of a lapsed license after two years are increased from $305 to $382 doctors of medicine, osteopathic medicine and podiatry and for doctors of chiropractic from $290 to $367. Renewal fees for inactive licensees are increased by $38 from $130 to $168 with the late fee increasing from $45 to $55 (renewal of inactive licenses is calculated at approximately half of the active fee).

A fee currently in regulation is eliminated because it is no longer applicable. The fee for board approval to sit for Part 3 of the USMLE examination without subsequent licensure in Virginia is deleted, since those applicants now can apply directly to USMLE to be approved to sit for the exam. An amendment in subsection H clarifies that renewal occurs in each even-numbered year, which is the current policy of the board.

Finally, the legislation eliminated § 54.1-2921 in the Medical Practice Act and inserted a new section, § 54.1-2408.2, in which a three-year time limit is set before a health regulatory board can consider a petition for reinstatement following revocation. The deleted section in Chapter 29 of Title 54.1 of the Code of Virginia is referenced in current regulation for a reinstatement fee charged to an applicant who is seeking reinstatement following revocation or after a petition to reinstate has been denied. The board must change the Code of Virginia citation in its regulation and specifically add the requirement for the $2,000 fee for an applicant after a petition to reinstate has been denied since that is not referenced in the new § 54.1-2408.2.
Issues:  In order for the department to continue processing applications, investigating complaints and conducting disciplinary proceedings against doctors, it is necessary for the board to have sufficient funding. There are no direct advantages to the public in taking action to increase renewal fees, but failure to act could place the public in jeopardy as there could be delays in licensing practitioners and in the investigation and adjudication of complaints of negligence or other unprofessional conduct. To the extent the board has acted in anticipation of its need for additional revenue to offset additional expenditures and loss of income, the public is well-served. There are no disadvantages to the public; a $77 increase in a professional licensure fee payable every two years is not likely to deter persons interested in entering the profession nor is it likely to cause any currently practicing doctor to leave the profession.

The primary advantage to the Commonwealth is the availability of sufficient funding for the department and the board to carry out their statutory responsibilities. Since the agency is self-funded through its licensure fees, an increase in fees is the only mechanism for producing adequate income to meet its budget. There are no disadvantages to the agency or the Commonwealth.

There are no other matters of interest related to this regulatory action that are pertinent to the regulated community, government officials, and the public.

Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02). Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. The board of medicine (the board) proposes to permanently raise its licensure fees to meet the requirements of HB 1441 and Chapter 1042, Item 321 of the 2003 General Assembly. The proposed new fee schedule has been in effect since July 2003 under the emergency regulations.

Estimated economic impact. The proposed changes permanently increase various licensure fees paid by doctors of medicine, osteopathy, podiatry, and chiropractic. The main purpose of the fee increase is to collect additional revenues to comply with the requirements of HB 1441. This bill strengthens the requirements for health care institutions to report misconduct by doctors and reduces the threshold for disciplinary action from gross negligence to simple negligence. As a result, the board expects 160 additional reports of misconduct that will be fully investigated, 95 informal conferences, and 25 formal conferences. Additionally, approximately 375 confidential consent agreements (a new disciplinary instrument introduced by the bill) are expected. A secondary purpose of the fee increase is to collect additional revenues to comply with the requirements of Chapter 1042, Item 321 of the 2003 Acts of Assembly. This bill mandates the transfer of $560,568 from the Department of Health Profession’s budget to the Virginia Department of Health for financial incentives such as scholarships to physicians who commit to practice in underserved areas of the Commonwealth. The total fiscal effect of increased reporting, investigations, disciplinary proceedings, enforcement and the transfer of funds to the Department of Health is estimated to be approximately $3.7 million per biennium. The proposed fee changes to finance the anticipated shortfall are as follows:

Increase application fee from $225 to $302 for licensure in medicine, osteopathy, and podiatry and from $200 to $277 for licensure in chiropractic.

Increase biennial renewal fee of an active license from $260 to $337 for licensure in medicine, osteopathy, and podiatry and from $235 to $312 for licensure in chiropractic.

Increase late fee for biennial renewal from $90 to $115 for licensure in medicine, osteopathy, and podiatry and from $80 to $105 for licensure in chiropractic.

Increase reinstatement fee for a lapsed license (a license not renewed within two years after expiration) from $305 to $382 for licensure in medicine, osteopathy, and podiatry and from $290 to $367 for licensure in chiropractic.

Increase biennial renewal fee of an inactive license from $130 to $168 and increase late renewal fee of an inactive license from $45 to $55.

While the purpose of the proposed increase in fee schedule is to finance the additional expenditures introduced by HB 1441 and Item 321 of Chapter 1042, failure to collect additional revenues would undermine the ability of the board to perform all of its functions rather than only those functions recently introduced by the statutory changes. Thus, the benefit of the proposed fee increases is maintaining the level of public service provided by the board (i.e., protecting public health and safety through licensing, investigations of complaints, adjudication of disciplinary cases, etc.).

Although the total increase in compliance costs amounts to $3.7 million per biennium, from an individual perspective, a $77 increase in fees is a small portion of the total cost of entry (including all education and training expenses) into one of these medical professions. Thus, the proposed fee increases are unlikely to significantly alter decision of individuals to entry or exit these medical professions.

The proposed regulations also contain three minor changes, which are not expected to produce any significant economic effect. The language establishing $85 fee for board approval to sit for Part 3 of the United States Medical Licensing examination will be deleted as this fee is no longer collected; students are currently allowed to participate in the exam without the board’s approval. Thus, this change will remove an obsolete fee in the regulations and more accurately reflect the current practice. Similarly, another change will clarify that the licensure renewal occurs in each even-numbered year. Finally, the reference to the Code of Virginia with respect to reinstatement of licensure will be revised as legislative changes eliminated current referenced section and inserted a new section in its place. The relevant references and language is modified in a way that will maintain the same requirements as before.

Businesses and entities affected. There are currently 29,223 doctors of medicine and surgery, 1,018 doctors of osteopathy, 499 doctors of podiatry, and 1,634 doctors of chiropractic licensed in the Commonwealth.

Localities particularly affected. The proposed fee increases do not affect any particular locality more than others.

Projected impact on employment. Since the increase in licensure fees is a relatively small portion of the total cost of entry, no significant effect on employment in affected medical professions is expected. However, it is anticipated that an additional 27 full time administrative positions will be needed by the boards of medicine, nursing, and pharmacy as a result of HB 1441. Of the 27, the number of positions that will be devoted to the Board of Medicine is not known at this time. These positions will be filled as needed.

Effects on the use and value of private property. The effect of the proposed fee increases on the value of individual medical practices is expected to be small. However, the economic theory provides that the decrease in the aggregate value of privately owned medical practices should be equal to the aggregate decrease in profit streams, which will be equal to the total amount of fees collected from these practices.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The Board of Medicine concurs with the analysis of the Department of Planning and Budget for proposed regulations, 18 VAC 85-20-10 et seq., to increase certain fees related to increases in the disciplinary caseload and a change in the threshold for disciplinary action in the law.

Summary:

The proposed amendments increase the application fee and biennial renewal fee for licensure in medicine, osteopathy, podiatry, and chiropractic by $77 per licensee and similarly increase other associated fees. This regulatory action will replace emergency regulations that have been in effect since July 15, 2003. 

18 VAC 85-20-22. Required fees.

A. Unless otherwise provided, fees established by the board shall not be refundable. 

B. All examination fees shall be determined by and made payable as designated by the board. 

C. The application fee for licensure in medicine, osteopathy, and podiatry shall be $225 $302, and the fee for licensure in chiropractic shall be $200 $277. The fee for board approval to sit for Part 3 of the United States Medical Licensing Examination without subsequent licensure in Virginia shall be $85. 

D. The fee for a temporary permit to practice medicine pursuant to § 54.1-2927 B (i) and (ii) of the Code of Virginia shall be $30.

E. The application fee for a limited professorial or fellow license issued pursuant to 18 VAC 85-20-210 shall be $55. The annual renewal fee shall be $35. An additional fee for late renewal of licensure shall be $15.

F. The application fee for a limited license to interns and residents pursuant to 18 VAC 85-20-220 shall be $55. The annual renewal fee shall be $35 a year. An additional fee for late renewal of licensure shall be $15.

G. The fee for a duplicate wall certificate shall be $15; the fee for a duplicate license shall be $5. 

H. The fee for biennial renewal shall be $260 $337 for licensure in medicine, osteopathy and podiatry and $235 $312 for licensure in chiropractic, due in each even-numbered year in the licensee's birth month. An additional fee for processing a late renewal application within one renewal cycle shall be $90 $115 for licensure in medicine, osteopathy and podiatry and $80 $105 for licensure in chiropractic. 

I. The fee for requesting reinstatement of licensure or certification pursuant to § 54.1-2921 54.1-2408.2 of the Code of Virginia or for requesting reinstatement after any petition to reinstate the certificate or license of any person has been denied shall be $2,000.

J. The fee for reinstatement of a license issued by the Board of Medicine pursuant to § 54.1-2904 of the Code of Virginia which that has expired for a period of two years or more shall be $305 $382 for licensure in medicine, osteopathy and podiatry and $290 $367 for licensure in chiropractic and shall be submitted with an application for licensure reinstatement.

K. The fee for a letter of good standing/verification to another jurisdiction for a license shall be $10.

L. The fee for certification of grades to another jurisdiction by the board shall be $25. The fee shall be due and payable upon submitting the form to the board.

M. The fee for biennial renewal of an inactive license shall be $130 $168, due in the licensee's birth month. An additional fee for late renewal of licensure shall be $45 $55 for each renewal cycle.

N. The fee for a returned check shall be $25.

NOTICE:  The forms used in administering 18 VAC 85-20, Regulations Governing the Practice of Medicine, Osteopathy, Podiatry and Chiropractic, are not being published due to the large number; however, the name of each form is listed below. The forms are available for public inspection at the Department of Health Professions, 6603 West Broad Street, Richmond, Virginia, or at the office of the Registrar of Regulations, General Assembly Building, 2nd Floor, Richmond, Virginia.
Instructions for Completing Application to Practice Medicine for Graduates of Approved Institutions (rev. 12/02 7/03).

Instructions for Completing an Application to Practice Medicine for Graduates of Nonapproved Institutions (rev. 12/02 7/03).

Instructions for Completing PMLEXIS Examination/License Application (rev. 9/01 7/03).

Instructions Information for Completing Chiropractic Endorsement Application (rev. 1/02 7/03).

Instructions for Completing Podiatry Endorsement Application (rev. 1/03 7/03).

Instructions for Completing Osteopathic National Boards Endorsement Medicine Licensure Application (rev. 4/02 7/03).

Form A, Claims History Sheet (rev. 12/02).

Form B, Activity Questionnaire (rev. 12/02).

Form C, Clearance from Other State Boards (rev. 12/02).

Form E, Disciplinary Inquiry (rev. 12/02).

Application for a License to Practice Medicine and Surgery (rev. 12/02 7/03).

Application for a License to Practice Osteopathic Medicine (rev. 12/02 7/03).

Application for a License to Practice Podiatry (rev. 1/03 7/03).

Application for a License to Practice Chiropractic (rev. 7/03).

Form H, Virginia Request for Podiatry Disciplinary Action (rev. 1/03).

Form I, National Board of Podiatric Medical Examiners Request for Scores on Part I and II (rev. 1/03).

Requirements and Instructions for an Intern/Resident License (rev. 1/03).

Intern/Resident, Form A, Memorandum from Associate Dean of Graduate Medical Education (rev. 1/03).

Intern/Resident, Form B, Certificate of Professional Education (rev. 12/02).

Application for a Temporary License for Intern/Resident Training Program (rev. 1/03).

Form H, Report of Clinical Rotations (rev. 12/02).

Instructions for Completing an Application for a Limited License to Practice Medicine as a Full-time Faculty Member or as a Full-time Fellow (rev. 3/03).

Application for a Limited License to Practice Medicine as a Full-time Faculty Member or as a Full-time Fellow (rev. 2/03).

Form G, Request for Status Report of Educational Commission for Foreign Medical Graduates Certification (rev. 12/02).

Form L, Certificate of Professional Education (rev. 12/02).

Continued Competency Activity and Assessment Form (rev. 4/00).

Instructions for Reinstatement of Medicine and Surgery Licensure Application (rev. 1/03 7/03).

Application for Reinstatement of License to Practice Medicine (rev. 1/03 7/03).

Form A, MD Reinstatement, Claims History Sheet (rev. 1/03).

Form B, MD Reinstatement, Activity Questionnaire Form (rev. 1/03).

Form C, MD Reinstatement, State Questionnaire Form (rev. 1/03).

MD Reinstatement, Disciplinary Inquiries to Federation of State Medical Boards (rev. 1/03).

Instructions for Reinstatement of Osteopathy Licensure Application (rev. 3/03 7/03).

Application for Reinstatement of License to Practice Osteopathy (rev. 3/03 7/03).

Form A, Osteopathy Reinstatement, Claims History (rev. 3/03).

Instructions for Reinstatement of Chiropractic Licensure Application (rev. 3/03 7/03).

Application for Reinstatement of License to Practice Chiropractic as a Chiropractor (rev. 3/03 7/03).

Instructions for Reinstatement of Podiatry Licensure Application (rev. 1/03 7/03).

Application for Reinstatement of License to Practice Podiatry (rev. 1/03 7/03).

Application for Reinstatement of License to Practice Medicine/Osteopathy After Petition for Reinstatement Denied or License Revoked (rev. 3/03).

Application for Reinstatement of License to Practice Medicine/Osteopathy (rev. 2/03).

Application for Reinstatement of License to Practice Chiropractic (rev. 3/03).

Renewal Notice and Application, 0101 Medicine and Surgery (rev. 12/02 7/03).

Renewal Notice and Application, 0102 Osteopathy and Surgery (rev. 12/02 7/03 ).

Renewal Notice and Application, 0103 Podiatry (rev. 12/02 7/03).

Renewal Notice and Application, 0104 Chiropractic (rev. 12/02 7/03).

Renewal Notice and Application, 0108 Naturopath (rev. 12/02).

Renewal Notice and Application, 0109 University and Limited License (rev. 12/02).

Renewal Notice and Application, 0116 Interns and Residents (rev. 12/02).

Application for Registration for Volunteer Practice (eff. 12/02).

Sponsor Certification for Volunteer Registration (eff. 1/03).

Guidelines for Completing the Practitioner Profile Questionnaire (rev. 12/02).

Practitioner's Help Section (rev. 11/02).

Practitioner Questionnaire (rev. 11/02).
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