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Proposed Regulations


TITLE 18. PROFESSIONAL AND OCCUPATIONAL LICENSING

BOARD OF NURSING

Title of Regulation:  18 VAC 90-20. Regulations Governing the Practice of Nursing (amending 18 VAC 90-20-30).
Statutory Authority:  §§ 54.1-113 and 54.1-2400 of the Code of Virginia.
Public Hearing Date:  January 27, 2004 - 11 a.m.
Public comments may be submitted until February 13, 2004.

(See Calendar of Events section

for additional information)

Agency Contact:  Elaine J. Yeatts, Agency Regulatory Coordinator, Department of Health Professions, 6603 W. Broad St., Richmond, VA 23230, telephone (804) 662-9918, FAX (804) 662-9114, or e-mail elaine.yeatts@dhp.state.va.us.

Basis:  Regulations are promulgated under the general authority of Chapter 24 (§ 54.1-2400 et seq.) of Title 54.1 of the Code of Virginia. Section 54.1-2400 (6) provides the board the authority to promulgate regulations to administer the regulatory system.

The legal authority to promulgate the regulation for a fee increase is in the fifth enactment clause of Chapter 762 of the 2003 Acts of the Assembly.

The legal authority to promulgate the regulation for a fee increase as needed to offset a loss of revenue related to the Nurse Licensure Compact is Chapter 249 of the 2003 Acts of the Assembly.

Purpose:  The purpose of the regulatory action is to address the need for increased revenue related to two legislative actions of the 2003 General Assembly.

House Bill 1441 strengthened requirements for health care institutions to report misconduct by nurses when there is a “reasonable probability that such health professional may have engaged in unethical, fraudulent or unprofessional conduct as defined by the pertinent licensing statutes and regulations.” Both the time limit for reporting and the content of the report have been specified in the Code of Virginia, and the civil penalty for failure to report has been increased from a maximum of $10,000 to $25,000.

Accordingly, the agency estimated that complaints or reports of misconduct by nurses could increase from 1,400 to 1,750 per year, resulting in approximately 315 new cases to fully investigate, 78 more informal conferences and 22 more formal hearings. In addition, there may be approximately 174 cases that will result in a confidential consent agreement, which must be prepared by legal staff and reviewed by counsel. During debate on the bill, it was clearly noted that the additional cost associated with compliance and implementation of HB1441 would result in increased costs for the affected boards and would generate an immediate need for additional revenue in order to address the increased number of reports, investigations and disciplinary cases sent to the board. To fail to address misconduct by a nurse in a timely manner could place the public health and safety at risk.

In response, the General Assembly included an enactment clause to authorize the promulgation of emergency regulations to increase fees. The fifth enactment clause in Chapter 762 of the 2003 Acts of the Assembly requires, "That the health regulatory boards shall promulgate regulations to address any fee adjustments necessary to accomplish the regulatory and enforcement responsibilities set forth in this act to be effective within 280 days of its enactment." In compliance, the board adopted emergency regulations adding $12 to the biennial renewal fee and proposes to include that increase in the promulgation of permanent regulations.

House Bill 1871 authorizes Virginia's membership in a multistate nursing compact that provides for the reciprocal recognition of other states' licenses to practice as a registered nurse or a licensed practical nurse. While the provisions of this bill will not become effective until January 1, 2005, the board must begin the process of addressing the resulting loss of revenue, which can only be accomplished through an increase in fees charged to applicants and licensees.

Currently, there are 19 states that have implemented membership in the compact and others that are in the process. For those nurses who hold a license in Virginia but reside in a compact state, it will become unnecessary for them to retain a Virginia license as they will be practicing in Virginia on a multistate licensure privilege. Therefore, it is expected that the Board of Nursing will realize a loss of revenue from renewals, application fees for licensure by endorsement, and fees for verification of licensure to other states.  

While there may be some very modest savings from fewer licensees and fewer applicants, the expenditures for the board are largely related to its disciplinary caseload, which would not be decreased by this action. Nurses who practice in Virginia, even though they hold a license in another state and pay their renewal fees to that state, would still be subject to the investigations and disciplinary proceedings in this state. Therefore, all the costs for investigating and conducting a hearing on a complaint of misconduct on a compact nurse will be borne by those nurses who hold a Virginia license. To ensure that there is sufficient revenue for the board to continue its responsibility of licensing minimally competent nurses and taking disciplinary action against those who are impaired or unprofessional by the effective date of the compact, it must begin to revise its fee schedule accordingly. If the board delayed the adoption of increased fees related to the loss of revenue until after entry into the compact, a deficit would likely result that would necessitate even higher fees to resolve the deficit and have sufficient revenue for current operations.

Failure to provide sufficient funding through the adoption of regulations to cover the costs of implementing this legislation would place the agency in noncompliance with the law. If the board failed to increase fees sufficient to provide adequate staffing and support for investigative and disciplinary activities, the public health and safety would suffer by long delays in responding to complaints, processing cases and possibly removing incompetent or dangerous practitioners. The proposed regulatory action is essential to ensure that the board and the department have sufficient resources to respond to reports of misconduct in a timely and thorough fashion.

Substance:  The biennial renewal fee is $70 ($82 under the emergency regulation currently in effect). The proposed biennial renewal fee will be $95. Of the $25 increase, $12 is related to the requirements of HB1441 on increased reporting and is already effective through an emergency action. An additional $13 per nurse per biennium will be necessary to offset the additional expenditures and loss of revenue related to joining the Nurse Licensure Compact in January 2005 as mandated by HB1871.

The application fee is $105. Under the emergency regulation, the application fee is $117. The proposed application fee will be $130. Consistent with the fee principles, the application fee includes the first biennial renewal so the new licensee is not required to renew his license for at least two years. Therefore, the application fee must be increased by the same amount as the renewal fee.

The late renewal fee is $25. Under emergency regulations, the late fee is $30. The proposed late renewal fee will be $35. According to the fee principles, the late fee should be approximately 1/3 of the renewal fee, so this fee is adjusted accordingly.

The reinstatement of a lapsed license is $120, $132 under emergency regulations. The proposed reinstatement of a suspended or revoked license is $160, $172 under emergency regulations. Reinstatement fee for a lapsed license will be $145; reinstatement for a suspended or revoked license will be $185. As with the application fee, the reinstatement fee includes the biennial renewal and, therefore, is adjusted consistent with the increase in the renewal fee.

Issues:  In order for the department to continue processing applications, investigating complaints and conducting disciplinary proceedings against nurses, it is necessary for the board to have sufficient funding. There are no direct advantages to the public in taking action to increase nursing renewal fees, but failure to act could place the public in jeopardy as there could be delays in licensing nurses, which would further exacerbate the nursing shortage in the state, and there could be significant delays in the investigation and adjudication of complaints of negligence or other unprofessional conduct. To the extent the board has acted in anticipation of its need for additional revenue to offset additional expenditures and loss of income, the public is well served. There are no disadvantages to the public; a $25 increase in a professional licensure fee payable every two years is not likely to deter persons interested in entering the profession nor is it likely to cause any currently practicing nurse to leave the profession.

The primary advantage to the Commonwealth is the availability of sufficient funding for the department and the board to carry out its statutory responsibilities. Since the agency is self-funded through its licensure fees, an increase in fees is the only mechanism for producing adequate income to meet its budget. There are no disadvantages to the agency or the Commonwealth.

There are no other matters of interest related to this regulatory action that are pertinent to the regulated community, government officials, and the public.
Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02). Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation.  The Board of Nursing (the board) proposes to permanently raise its licensure fees to meet the requirements of HB 1441 and HB 1871 of the 2003 General Assembly. The new fee schedule incorporating the fiscal effect of HB 1441 has been in effect since July 2003 under the emergency regulations. The fiscal effect of HB 1871 has not been incorporated in the fee schedule under emergency regulations, but will be incorporated with this permanent action.

Estimated economic impact. The proposed changes permanently increase various licensure fees paid by registered and licensed practical nurses. The purpose of the fee increase is to collect additional revenues to comply with the requirements of HB 1441 and HB 1871. HB 1441 strengthens the requirements for health care institutions to report misconduct by nurses. As a result, the board expects 350 additional reports or complaints, 315 full investigations, 78 informal conferences, and 22 formal hearings. Also, about 174 confidential consent agreements (a new disciplinary instrument introduced by the bill) are expected. The total fiscal effect of increased reporting, investigations, disciplinary proceedings, and enforcement is estimated to be approximately $2.1 million budget shortfall for the Board of Nursing per biennium. The board already increased the biennial license renewal fee by $12 and other fees accordingly to finance the fiscal effect of HB 1441 under the emergency regulations.

HB 1871 will create additional budget shortfall for the agency. This bill mandates Virginia’s membership in a multistate nursing compact starting in January 2005. A nurse holding a license from any of the member states1 will be allowed to practice everywhere in the compact. Currently, nurses are required to hold multiple licenses if they practice in more than one state. The reciprocal recognition of licenses among the members will eliminate the need to retain a Virginia license for those who practice in Virginia based on a multistate licensure privilege. Thus, the number of licenses issued by the board is expected to decrease by 9,667, which will cause a significant reduction in biennial renewal fees, license verification fees, and licensure-by-endorsement fees. Although there is likely to be some savings from fewer licensees and applicants, the costs associated with disciplinary proceedings related to individuals with multistate licensure privilege will continue to be borne by the Commonwealth and there will be new staff, training, and database expenditures associated with administration of the compact agreement. A significant decrease in revenues coupled with only a modest decrease in licensure costs and additional new expenditures is projected to produce $1.3 million net budget shortfall ($13 per license) every two years.

The proposed fee changes to finance the anticipated $3.4 million shortfall are as follows:

· Increase application fee from $105 to $130 for both licensure by examination and by endorsement.

· Increase biennial renewal fee from $70 to $95.

· Increase late fee for biennial renewal from $25 to $35.

· Increase reinstatement fee for a lapsed license (a license not renewed within two years after expiration) from $120 to $145.

· Increase reinstatement fee for a suspended or revoked license from $160 to $185.

While the purpose of the proposed increase in fee schedule is to finance the additional expenditures introduced by HB 1441 and HB 1871, failure to collect additional revenues would undermine the ability of the board to perform all of its functions rather than only those functions recently introduced by the statutory changes. Thus, the benefit of the proposed fee increases is maintaining the level of public service provided by the board (i.e. protecting public health and safety through licensing, investigations of complaints, adjudication of disciplinary cases, review of and approval of nursing education programs, etc.).

Although the total increase in compliance costs amounts to $3.4 million per biennium, from an individual perspective, a $25 increase in fees is a small portion of the total cost of entry (including all education and training expenses) into the nursing profession. Thus, while higher fees may discourage some individuals, particularly those considering part-time work, from seeking licensure and offering their services, the proposed fee increases are unlikely to significantly alter the decision of individuals to entry or exit the profession and consequently are not expected to significantly affect the supply of nurses in Virginia.

Businesses and entities affected. There are currently 85,718 registered nurses and 27,236 practical nurses licensed in the Commonwealth.

Localities particularly affected. The proposed fee increases do not affect any particular locality more than others.

Projected impact on employment. Since the increase in licensure fees is a relatively small portion of the total cost of entry, no significant effect on employment in nursing profession is expected. However, it is anticipated that an additional 27 full time administrative positions will be needed by the boards of medicine, nursing, and pharmacy as a result of HB 1441. Of the 27, the number of positions that will be devoted to the Board of Nursing is not known at this time. Additionally, it is estimated that HB 1871 will increase the staffing needs for the Board of Nursing by two positions. All of these positions will be filled as needed.

Effects on the use and value of private property. The proposed fee increases are not expected to significantly affect the use and value of private property.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The Board of Nursing concurs with the analysis of the Department of Planning and Budget for proposed regulations, 18 VAC 90-20, to increase certain fees pursuant to increases in the disciplinary caseload and implementation of the nurse licensure compact.

Summary:

Fees related to application for and renewal of licensure as a registered nurse or a licensed practical nurse are being increased to provide sufficient funding for an increased disciplinary caseload related to mandated reporting of misconduct and to offset the decrease in revenue related to Virginia's entry into the Nurse Licensure Compact in January 2005. Both initiatives result from legislation passed by the 2003 Session of the General Assembly. The biennial renewal fee will increase from $70 to $95 and other fees associated with the renewal fee will increase accordingly.

18 VAC 90-20-30. Fees.

Fees required in connection with the licensing of applicants by the board are:

	  1. Application for licensure by examination 
	$105 $130

	  2. Application for licensure by endorsement
	$105 $130

	  3. Reapplication for licensure by examination 
	$25

	  4. Biennial licensure renewal
	$70 $95

	  5. Late renewal 
	$25 $35

	  6. Reinstatement of lapsed license
	$120 $145

	  7. Reinstatement of suspended or revoked license
	$160 $185

	  8. Duplicate license 
	$5

	  9. Replacement wall certificate 
	$15

	10. Verification of license
	$25

	11. Transcript of all or part of applicant/licensee records
	$25

	12. Returned check charge
	$25

	13. Application for CNS registration
	$95

	14. Biennial renewal of CNS registration
	$60

	15. Reinstatement of lapsed CNS registration
	$105

	16. Verification of CNS registration to another jurisdiction
	$25

	17. Late renewal of CNS registration 
	$20


NOTICE:  The forms used in administering 18 VAC 90-20, Regulations Governing the Practice of Nursing, are not being published due to the large number; however, the name of each form is listed below. The forms are available for public inspection at the Department of Health Professions, Board of Nursing, 6603 W. Broad St., Richmond, Virginia, or at the office of the Registrar of Regulations, General Assembly Building, 2nd Floor, Richmond, Virginia.
FORMS

Instructions for Licensure by Endorsement -- Registered Nurse (rev. 10/02).

Application for Licensure by Endorsement -- Registered Nurse (rev. 10/02 11/03).

Instructions for Licensure by Endorsement-- Licensed Practical Nurse (rev. 10/02).

Application for Licensure by Endorsement -- Licensed Practical Nurse (rev. 10/02 11/03).

Instructions for Filing Application for Licensure by Examination for Registered Nurses, RN1-INS (rev. 10/02).

Application for Licensure by Examination -- Registered Nurse (rev. 10/02 11/03).

Instructions for Filing Application for Licensure by Examination for Practical Nurses, PN1-INS (rev. 10/02).

Application for Licensure by Examination -- Licensed Practical Nurses (rev. 10/02 11/03).

Instructions for Filing Application for Licensure by Repeat Examination for Registered Nurses, RN2-INS (rev. 10/02).

Application for Licensure by Repeat Examination for Registered Nurse (rev. 10/02).

Instructions for Filing Application for Licensure by Repeat Examination for Practical Nurses, PN2-INS (rev. 10/02).

Application for Licensure by Repeat Examination for Licensed Practical Nurse (rev. 10/02).

Instructions for Filing Application for Licensure by Examination for Licensed Practical Nurses Educated in Other Countries, PNF-INS (rev. 10/02 11/03).

Application for Licensure by Examination for Licensed Practical Nurses Educated in Other Countries (rev. 10/02 11/03).

Application for Licensure by Examination for Registered Nurses Educated in Other Countries (rev. 10/02 11/03).

Instructions for Filing Application for Licensure by Examination for Registered Nurses Educated in Other Countries (rev. 11/03).

Temporary Exemption to Licensure (eff. 10/02).

Application for Reinstatement of License as a Registered Nurse (rev. 10/02 11/03).

Application for Reinstatement of License as a Licensed Practical Nurse (rev. 10/02 11/03).

Application for Reinstatement of License as a Registered Nurse Following Suspension or Revocation (rev. 11/03)

Application for Reinstatement of License as a Licensed Practical Nurse Following Suspension or Revocation (rev. 11/03).

License Verification Form (rev. 10/02).

Renewal Notice and Application, 0001, RN (rev. 12/02 11/03).

Renewal Notice and Application, 0002, LPN (rev. 12/02 11/03).

Renewal Notice and Application, 0015, Clinical Nurse Specialist (rev. 12/02).

Application for Registration as a Clinical Nurse Specialist (rev. 10/02).

Survey Visit Report (rev. 12/02).

Annual Report for Registered Nursing Programs (rev. 12/02).

Annual Report for Practical Nursing Programs (rev. 12/02).

Renewal Notice and Application, 1401, Certified Nurse Aide (rev. 12/02).

Renewal Notice and Application, Advanced Certified Nurse Aide (eff. 12/02).
Instructions for Application for Advanced Nurse Aide Certification (eff. 2/03).
Application for Certification as Advanced Nurse Aide (eff. 2/03).
Application for Reinstatement of Nurse Aide Certification (rev. 12/02).

Instructions for Application for Reinstatement of Nurse Aide Certification (rev. 12/02).
Instructions for Application for Reinstatement of Advanced Nurse Aide Certification (eff 2/03).
Application for Reinstatement of Advanced Nurse Aide Certification (eff. 2/03).
Application for Nurse Aide Certification by Endorsement (rev. 12/02).

Instructions for Application for Nurse Aide Certification by Endorsement (rev. 12/02).
Nurse Aide Certification Verification Form (rev. 12/02).

Application to Establish Nurse Aide Education Program (rev. 12/02).

Application to Establish an Advanced Nurse Aide Education Program (eff. 12/02).
Nurse Aide Education Program Evaluation Report (rev. 11/02).

Nurse Aide Education Program -- On-Site Review Report (rev. 11/02).

Advanced Certification Nurse Aide Education Program -- On-site Review Report (eff. 12/02).
Evaluation of On-Site Visitor (rev. 12/02).

Request for Statistical Information (rev. 12/02).

Application for Registration for Volunteer Practice (eff. 12/02).

Sponsor Certification for Volunteer Registration (eff. 1/03).

VA.R. Doc. No. R03-260; Filed November 20, 2003, 2:26 p.m.

1 Currently there are 19 states that have signed the compact and there are others in the process.
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