EMERGENCY REGULATIONS

Emergency Regulations


TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES

Title of Regulation:  12 VAC 30-120. Waivered Services (amending 12 VAC 30-120-350).

Statutory Authority:  §§ 32.1-324 and 32.1-325 of the Code of Virginia and Item 325 R of Chapter 1042 of the 2003 Acts of Assembly.

Effective Dates:  December 4, 2003 through December 3, 2004.
Agency Contact:  Alissa Nashwinter, Division of Health Care Services, Department of Medical Assistance Services, 600 East Broad Street, Suite 1300, Richmond, VA 23219, telephone (804) 225-4714, FAX (804) 786-1680, or e-mail anashwin@dmas.state.va.us.
Preamble:

This regulatory action qualifies as an emergency pursuant to the authority of § 2.2-4011 of the Code of Virginia because it is responding to a mandate in the 2003 Virginia Appropriation Act (Item 325 R) that the Virginia MEDALLION programs conform to the federal Balanced Budget Act of 1997 (BBA) within 280 days from the date of the enactment of the Appropriation Act.  This regulatory action is not otherwise exempt under the provisions of § 2.2-4006 of the Code of Virginia.  This regulatory change is spurred by the BBA, found in the Code of Federal Regulations (CFR), specifically 42 CFR 438.700-704.  While the BBA became law six years ago, the states are not required to comply with these requirements until August 2003.  A final exempt regulation preceded the present emergency package, but this section was not included.  The current regulatory change augments the provider sanctions section of 12 VAC 30-120-350 to include the stiffer penalties provided for under the BBA.

42 CFR 438.700-704 sets forth specific intermediate sanctions that may be imposed on PCPs for certain acts or omissions specified in the regulations.  These sanctions include:  additional civil money penalties with specific limits set out in 42 CFR 438.704, giving the PCP’s enrollees the right to disenroll; suspension of the PCP’s right to enroll new patients, and suspension of payments to the PCP.  These new sanctions are in addition to those that may currently be imposed by the state.

12 VAC 30-120-350. PCP remedies for violation, breach, or nonperformance of provider agreement terms and addendum.

A. The sanctions, as described in § 1932(e)(1) of the Social Security Act (the Act) and listed in subsection B below, may be imposed by DMAS if the PCP:

1. Fails substantially to provide medically necessary services that the PCP is required to provide, under law or under its contract with DMAS, to an enrollee covered under the contract.

2. Imposes, on enrollees, premiums or charges that are in excess of the premiums or charges permitted under the Medicaid program.

3. Acts to discriminate among enrollees on the basis of their health status or need for health care services.

4. Misrepresents or falsifies information furnished to the Commonwealth.

5. Misrepresents or falsifies information furnished to an enrollee, potential enrollee, or health care provider.

6. Has distributed directly or indirectly, through any agent or independent contractor, marketing materials that have not been approved by DMAS or that contain false or materially misleading information.

7. Has violated any of the other applicable requirements of § 1932 or § 1905(t)(3) of the Act and any implementing regulations.

8. For those violations referred to in subsection (A)(7) above, DMAS may impose any of the sanctions listed in 42 CFR 438.702(a)(3)-(5).
B. Section 1932(e)(2) of the Act provides for the Commonwealth to impose the following civil money penalties and other sanctions:

1. A maximum of $25,000 for each determination of failure to provide services; misrepresentations or false statements to enrollees, potential enrollees, or health care providers; or marketing violations.

2. A maximum of $100,000 for each determination of discrimination or misrepresentation or false statements to the Commonwealth.

3. A maximum of $15,000 for each recipient the Commonwealth determines was not enrolled because of a discriminatory practice (subject to the $100,000 overall limit specified in (B)(2) above).

4. A maximum of $25,000 or double the amount of the excess charges (whichever is greater) for charging premiums or charges in excess of the amounts permitted under the Medicaid program. DMAS shall deduct the excess amount charged from the penalty and return it to the affected enrollees.

A. 5. Termination. Either the PCP or DMAS may terminate the PCP's enrollment in the MEDALLION program at any time if either party determines that the other party has failed to perform any of its functions or duties under the addendum to the provider agreement (hereafter referred to as the addendum) between the department and the PCP. In such event, the party exercising this option shall notify the other party in writing of the intent to terminate the addendum and shall give the other party 30 days to correct the identified violation, breach or nonperformance of the addendum. If such violation, breach or nonperformance of the addendum is not satisfactorily addressed within this time period, the exercising party must notify the other party in writing of its intent to terminate the addendum at least 60 days prior to the proposed termination date. The termination date shall always be the last day of the month in which the 60th day falls. The addendum may be terminated by DMAS sooner than the time periods for notice specified in this subsection if DMAS determines that a recipient's health or welfare is jeopardized by continued enrollment under the care of the PCP.  After DMAS notifies a PCP that it intends to terminate the contract, DMAS will give the PCP's enrollees written notice of the state’s intent to terminate the contract and will allow enrollees to disenroll immediately without cause.  The state shall provide a pretermination hearing pursuant to 42 CFR 438.710.
B. 6. Suspension of new enrollment, including default enrollment.

1. a. Whenever DMAS determines that the PCP is out of compliance with the addendum, it may suspend the PCP's right to enroll new recipients. DMAS, when exercising this option, shall notify the PCP in writing of its intent to suspend new enrollment at least 30 days prior to the beginning of the suspension period. The suspension period may be for any length of time specified by DMAS, or may be indefinite. The suspension period may extend up to any expiration date of the addendum.

2. b. DMAS may also suspend new enrollment or disenroll recipients in anticipation of the PCP not being able to comply with federal or state laws at its current enrollment level. Such suspension shall not be subject to the 30‑day notification requirement. DMAS may notify recipients of their PCP's noncompliance and provide an opportunity to enroll with another PCP.

C. 7. Withholding of management or other payments and recovery of damage costs. DMAS may withhold portions of management or other fees or otherwise recover damages from the PCP as follows:

1. a. Whenever DMAS determines that the PCP has failed to perform an administrative function required under this contract, the department DMAS may withhold a portion of management or other fees to compensate for the damages which this failure has entailed. For the purposes of this section, "administrative function" is defined as any contract obligation other than the actual provision of contract services.

2. b. In any case under this contract where DMAS has the authority to withhold management or other fees, DMAS also shall have the authority to use all other legal processes for the recovery of damages.

D. 8. Department-initiated disenrollment. DMAS may reduce the maximum enrollment level or number of current enrollees whenever it determines that the PCP has:

a. Failed to provide or arrange for the provision of one or more of the services required under the addendum to the provider agreement, or that the PCP has
b. Failed to maintain or make available any records or reports required under the addendum which DMAS requires to determine whether the PCP is providing services as required. The PCP shall be given at least 30 days notice prior to DMAS taking any action set forth in this subsection.

E. 9. Inappropriate service delivery. PCPs demonstrating a pattern of inappropriate provision of services may be subject to suspension of new enrollments, withholding, in full or in part, of management fees, addendum termination, or refusal to be offered the opportunity to participate as a PCP in a future time period.

/s/ Mark R. Warner

Governor

Date: December 2, 2003
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