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TITLE 7. ECONOMIC DEVELOPMENT

DEPARTMENT OF MINORITY BUSINESS ENTERPRISE

REGISTRAR’S NOTICE: The Department of Minority Business Enterprise is claiming an exemption from the Administrative Process Act in accordance with § 2.2-4002 B 12 of the Code of Virginia, which exempts regulations relating to instructions for application or renewal of a license, certification, or registration required by law.

Title of Regulation: 7 VAC 10-20. Regulations to Govern the Certification of Minority Business Enterprises (amending 7 VAC 10-20-10, 7 VAC 10-20-120, and 7 VAC 10-20-300).

Statutory Authority: § 2.2-1403 of the Code of Virginia.
Effective Date: February 15, 2004.
Agency Contact: Willie W. Miles, Jr., Regulatory Coordinator, Department of Minority Business Enterprise, 202 North 9th Street, 11th Floor, Richmond, VA 23219, telephone (804) 786-8973, FAX (804) 786-9736, toll-free 1-800-223-0671, or e-mail wmiles@dmbe.state.va.us.
Summary:

The amendments change the duration of certification as a minority owned business from two years to three years.

7 VAC 10-20-10. Definitions. 
The following words and terms when used in this chapter shall have the following meanings, unless the context clearly indicates otherwise: 

"Administratively closed" means an application for certification or recertification that has been placed in an inactive status by the department due to: 

1. Insufficient information submitted and the failure of the applicant to respond to at least two written requests for such information; 

2. The applicant has voluntarily withdrawn his application; or 

3. The firm is no longer in business. 

"Applicant" means any licensed for-profit business entity that applies to the Department of Minority Business Enterprise for certification as a bona fide minority business enterprise. 

"Business enterprise" means a legal entity which is organized in any form, other than as a joint venture, such as a sole proprietorship, partnership or corporation, to engage in lawful commercial transactions for profit. 

"Certification" means a process through which a business enterprise is verified to be in fact owned and controlled by an individual or individuals of an identified minority group, and so eligible to participate in minority business programs designed to stimulate minority business development. 

"Certification staff" means the staff of the Department of Minority Business Enterprise assigned to review all matters relating to applications for certification, recertification and decertification at the direction of the director of the department. 

"Certified" means any applicant that has satisfied the requirements of this chapter as a minority owned business and is placed on the department's certified list for a period of two three years. 

"Control" means the primary power to direct the management and operations of a business enterprise and: 

1. "Operational control" means the applicant independently makes basic decisions pertaining to the operations of the business. This does not necessarily preclude the applicant from seeking paid assistance. An applicant must possess the knowledge to weigh all advice given and to make decisions regarding the applicant's particular industry or field. Such control includes but is not limited to the following: 

a. The dominant control over the purchase of goods, equipment, business inventory, and services needed in the day-to-day operation of the business; 

b. The dominant control of corporate accounts such as savings, checking, and other financial affairs; and 

c. A thorough knowledge of the financial structure of the business and a control of the overall financial affairs and policy of the firm. 

2. "Managerial control" means the applicant makes independent and unilateral business decisions needed to guide the future and destiny of the business. Such control includes but is not limited to the following: 

a. Dominant control over management policy; 

b. Dominant control over the hiring and firing of employees; and 

c. Dominant control over the solicitation and negotiation of contracts, the offering and acceptance or rejection of bids, and the administration of major aspects of the business. 

3. "Operational and managerial noncontrol" exists when any one of the following conditions applies: 

a. The minority owners are current employees of a nonminority corporation, sole proprietorship, trust, or partnership which has ownership interest in the business firm applying for certification; 

b. The principals of the applicant company are substantially the same as in a nonminority firm that has an overt or undisclosed ownership or investment in the company; or 

c. The applicant is a wholly-owned subsidiary or affiliate of a nonminority firm. 

"Conversion rights" means any agreement, option, scheme or documents that will create any rights which, if exercised, would result in less than 51% minority ownership by the minority owners of the business enterprise and less than dominant control by minority owners. 

"Day" means any day except Saturday, Sunday and legal state holidays. 

"Decertification" means the process by which a company loses its minority business certification. 

"Department" or "DMBE" means the Department of Minority Business Enterprise. 

"Director" means the Director of the Department of Minority Business Enterprise. 

"Investment" means as follows in the following contexts: A substantial personal investment equal to at least 51% of combined financial and nonfinancial investments in the business by the minority owners. Proof of such substantial investment shall be established by producing evidence of financial investment in the business or investments in the form of capital, equipment, contribution of property, space, patents or copyrights. Contributions of personal or professional services alone shall not be considered a substantial investment; however, a contribution of such services shall receive consideration when given in conjunction with other tangible forms of investment. 

The requirement of investment as defined above may be waived provided the department has determined that the business has operated in a financially successful manner under the actual managerial and operational control of the minority owner(s) for not less than the two preceding years. The department must also find that the personal or professional services of the minority owner(s) during such period are equivalent in value to the substantial personal investment otherwise required above, and the minority owner(s) have shared in the profits, salaries or income of the business in a ratio at least equal to the share(s) or percentage of their alleged majority ownership. Nothing in this paragraph shall be deemed a waiver of any other requirement imposed by law or these regulations as a prerequisite to certification. 

"Minority" means a person who is a citizen of the United States or a legal resident alien and who satisfies one or more of the following definitions: 

1. "Asian Americans" means all persons having origins in any of the original peoples of the Far East, Southeast Asia, the Indian subcontinent, or the Pacific Islands, including but not limited to Japan, China, Vietnam, Korea, Samoa, Laos, Cambodia, Taiwan, Northern Marinas, the Philippines, U.S. Territory of the Pacific, India, Pakistan, Bangladesh and Sri Lanka and who are regarded as such by the community of which these persons claim to be a part. 

2. "African-Americans" means all persons having origins in Africa and who are regarded as the original or indigenous people by the community of which these persons claim to be a part. 

3. "Hispanic Americans" means all persons having origins in any of the Spanish speaking peoples of Mexico, South or Central America, or the Caribbean Islands or other Spanish or Portuguese cultures and who are regarded as such by the community of which these persons claim to be a part. 

4. "Native Americans" means all persons having origins in any of the original peoples of North America and who are regarded as such in the community of which these persons claim to be a part or who are recognized by a tribal organization. 

5. "Eskimos and Aleuts" means all persons having origins in any of the peoples of Northern Canada, Greenland, Alaska, and Eastern Siberia and who are regarded as such in the community of which these persons claim to be a part. 

6. "Members of other groups" means all other individuals found to be socially and economically disadvantaged by the United States Small Business Administration under § 8(a) of the Small Business Act (15 USC § 637(a)).

"Owned" means as follows as it relates to the following legal entities of a business enterprise: 

1. In a "corporation" minority principals must own at least 51% or more of all voting stock of the corporation. Any voting agreements, voting trusts or shareholder agreements among the stockholders must not dilute the beneficial ownership, the rights or the influence of minority owners of the stock or classes of stock of the corporation. 

2. In a "partnership" the minority principals must act as general partners, own at least 51% of the partnership interest, exert at least 51% control among other general partners, and must have made at least 51% of the total investment. 

3. In a "sole proprietorship" the individual shall be a minority and own 100% of the business interest including assets, both tangible and intangible. 

"Recertification" means the review of firms currently certified by the department to determine whether or not certification will be renewed for another two three years. 

"Recertify" means to renew certification for another two three years. 

"Revoked" or "decertified" means a business is no longer recognized by the department as a bona fide minority business enterprise and has been deleted from the department's certified list. 

"Site visit" means a visit by a certification staff member to the site of an applicant or certified company for the purpose of clarifying or obtaining additional information. 

7 VAC 10-20-120. Duration of certification. 
A business certified by the department shall remain certified for a period of two three years, unless the business is decertified or is no longer in business. 

7 VAC 10-20-300. Certification by another state, locality, others, or federal agency. 
Current certification of a business by another state, locality, others, or federal agency shall be considered as evidence of an applicant's status, but shall not be conclusive evidence that the applicant has satisfied the eligibility requirements set in 7 VAC 10-20-20. The director of the department at his discretion may waive certification application requirements of businesses certified by another state, locality, others, or federal agency. 

NOTICE:  The forms used in administering 7 VAC 10-20, Regulations to Govern the Certification of Minority Business Enterprises, are not being published; however, the name of each form is listed below.  The forms are available for public inspection at the Department of Minority Business Enterprise, 202 North 9th Street, 11th Floor, Richmond, Virginia, or at the office of the Registrar of Regulations, General Assembly Building, 2nd Floor, Richmond, Virginia.
FORMS

Certification/Recertification Application (with instructions), CortApp/Frm 7/19/99 (rev. 7/99) VDMBE-001 (rev. 7/2003).

Recertification Application, VDMBE-002 (rev. 7/2003).

Short Certification Application, VDMBE-003 (rev. 7/2003).

VA.R. Doc. No. R04-83; Filed January 7, 2004, 9:34 a.m.
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