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CUMULATIVE TABLE OF VIRGINIA ADMINISTRATIVE CODE
SECTIONS ADOPTED, AMENDED, OR REPEALED

The table printed below lists regulation sections, by Virginia Administrative Code (VAC) title, that have been amended, added
or repealed in the Virginia Register since the regulations were originally published or last supplemented in VAC (the Fall 2003
VAC Supplement includes final regulations published through Virginia Register Volume 19, Issue 24, dated August 11, 2003).
Emergency regulations, if any, are listed, followed by the designation “emer,” and errata pertaining to final regulations are
listed. Proposed regulations are not listed here. The table lists the sections in numerical order and shows action taken, the
volume, issue and page number where the section appeared, and the effective date of the section.

ISECTION NUMBER ACTION CITE EFFECTIVE DATE I
Title 1. Administration
1 VAC 55-10-10 Amended 20:5 VAR. 454 12/17/03
1 VAC 55-10-20 Amended 20:5 VA.R. 454 12/17/03
1 VAC 55-10-30 Amended 20:5 VA.R. 454 12/17/03
1 VAC 55-20-320 emer Amended 19:25 VA.R. 3829 10/1/03-9/30/04
Title 2. Agriculture
2 VAC 20-30 Erratum 20:1 VAR 39 -
2 VAC 5-325-10 through 2 VAC 5-325-120 Added 20:9 VA.R. 886 12/15/03
2 VAC 5-360-10 through 2 VAC 5-360-100 Amended 20:9 VA.R. 889 2/11/04
2 VAC 5-360-110 through 2 VAC 5-360-140 Repealed 20:9 VA.R. 889 2/11/04
Title 4. Conservation and Natural Resources
4 VAC 15-30-40 Amended 19:25 VA.R. 3780 7/30/03
4 VAC 20-490-35 Added 20:6 VA.R. 584 11/1/03
4 VAC 20-490-40 Amended 20:6 VA.R. 584 11/1/03
4 VAC 20-490-45 Added 20:6 VA.R. 584 11/1/03
4 VAC 20-620-30 Amended 20:4 VAR. 342 10/15/03
4 VAC 20-620-40 Amended 20:4 VA.R. 342 10/15/03
4 VAC 20-650-10 through 4 VAC 20-650-40 Amended 20:6 VA.R. 585 11/1/03
4 VAC 20-720-20 Amended 20:6 VA.R. 585 11/1/03
4 VAC 20-720-40 Amended 20:6 VA.R. 586 11/1/03
4 VAC 20-720-40 through 4 VAC 20-720-80 Amended 20:4 VA.R. 344-346 10/8/03
4 VAC 20-720-50 through 4 VAC 20-720-90 Amended 20:6 VA.R. 587-588 11/1/03
4 VAC 20-752-20 Amended 19:25 VA.R. 3780 7/23/03
4 VAC 20-950-46 Amended 20:6 VA.R. 589 11/1/03
4 VAC 20-950-47 Amended 20:6 VA.R. 589 11/1/03
4 VAC 20-950-48 Amended 20:6 VA.R. 589 11/1/03
4 VAC 20-1070-10 through 4 VAC 20-1070-50 Added 19:25 VA.R. 3781 8/1/03
4 VAC 25-31 (Forms) Amended 20:2 VA.R. 135 -
4 VAC 25-31 (Forms) Amended  20:5 VA.R. 487 -
4 VAC 25-130 (Forms) Amended  20:1 VA.R 33 --
Title 6. Criminal Justice and Corrections
6 VAC 20-171-10 Amended 20:3 VA.R. 214 11/19/03
6 VAC 20-171-20 Amended 20:3 VAR. 217 11/19/03
6 VAC 20-171-30 Amended 20:3 VAR. 217 11/19/03
6 VAC 20-171-40 Repealed 20:3 VAR. 217 11/19/03
6 VAC 20-171-50 through 6 VAC 20-171-130 Amended 20:3 VA.R. 217-221 11/19/03
6 VAC 20-171-140 Repealed 20:3 VA.R. 221 11/19/03
6 VAC 20-171-150 Repealed 20:3 VA.R. 222 11/19/03
6 VAC 20-171-170 through 6 VAC 20-171-200 Amended 20:3 VA.R. 222-223 11/19/03
6 VAC 20-171-220 Amended 20:3 VA.R. 224 11/19/03
6 VAC 20-171-230 Amended 20:3 VAR. 225 11/19/03
6 VAC 20-171-240 Amended 20:3 VA.R. 226 11/19/03
6 VAC 20-171-250 through 6 VAC 20-171-280 Amended 20:3 VA.R. 227-229 11/19/03
6 VAC 20-171-300 Amended 20:3 VA.R. 230 11/19/03
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Cumulative Table of VAC Sections Adopted, Amended, or Repealed

| sEcTION NUMBER | AcTION | CITE | EFFECTIVE DATE |
6 VAC 20-171-310 Amended 203 VA.R. 231 11/19/03
6 VAC 20-171-320 Amended __ 20:3 VA.R. 232 11/19/03
6 VAC 20-171-325 Repealed  20:3 VA.R. 233 11/19/03
6 VAC 20-171-330 Repealed  20:3 VA.R. 233 11/19/03
6 VAC 20-171-340 Repealed  20:3 VA.R. 233 11/19/03
6 VAC 20-171-350 through 6 VAC 20-171-400 Amended __ 20:3 VA.R. 234-241 11/19/03
6 VAC 20-171-420 Amended _ 20:3 VAR. 241 11/19/03
6 VAC 20-171-430 Amended _ 20:3 VA.R. 241 11/19/03
6 VAC 20-171-440 Amended _ 20:3 VA.R. 241 11/19/03
6 VAC 20-171-460 Amended _ 20:3 VA.R. 241 11/19/03
6 VAC 20-171-480 Amended _ 20:3 VA.R. 241 11/19/03
6 VAC 20-171-500 Amended _ 20:3 VA.R. 241 11/19/03
6 VAC 20-171-510 Amended _ 20:3 VA.R. 241 11/19/03
6 VAC 20-171-540 Amended _ 20:3 VA.R. 241 11/19/03
6 VAC 20-171-560 Amended _ 20:3 VA.R. 241 11/19/03
6 VAC 20-190 Erratum __ 20:8 VA.R. 850 -
6 VAC 20-190-10 Amended _ 20:4 VA.R. 346 12/3/03
6 VAC 20-190-40 Amended __ 20:4 VA.R. 347 12/3/03
6 VAC 20-190-60 Amended _ 20:4 VA.R. 347 12/3/03
6 VAC 20-190-90 Amended _ 20:4 VA.R. 347 12/3/03
6 VAC 20-190-100 Amended  20:4 VA.R. 347 12/3/03
6 VAC 20-190-120 Amended __ 20:4 VA.R. 347 12/3/03
6 VAC 20-190-150 Amended _ 20:4 VA.R. 348 12/3/03
6 VAC 20-190-160 Amended _ 20:4 VA.R. 348 12/3/03
6 VAC 20-190-170 Amended  20:4 VA.R. 348 12/3/03
6 VAC 20-200 Repealed  20:4 VA.R. 348 12/3/03
6 VAC 20-220-10 through 6 VAC 20-220-80 Added 20:4 VA.R. 348-350 12/3/03
6 VAC 20-230-10 through 6 VAC 20-230-99 emer Added 20:9 VA.R. 905-915 1/12/04-1/11/05
Title 8. Education
8 VAC 20-70-10 Amended __ 20:7 VA.R. 656 1/14/04
8 VAC 20-70-30 Amended _ 20:7 VA.R. 657 1/14/04
8 VAC 20-70-40 Amended _ 20:7 VA.R. 657 1/14/04
8 VAC 20-70-70 Amended __ 20:7 VA.R. 657 1/14/04
8 VAC 20-70-80 Amended _ 20:7 VA.R. 657 1/14/04
8 VAC 20-70-100 through 8 VAC 20-70-170 Amended _ 20:7 VA.R. 657-658 1/14/04
8 VAC 20-70-190 Amended _ 20:7 VA.R. 658 1/14/04
8 VAC 20-70-200 Amended __ 20:7 VA.R. 658 1/14/04
8 VAC 20-70-210 Amended _ 20:7 VA.R. 658 1/14/04
8 VAC 20-70-220 Amended _ 20:7 VA.R. 658 1/14/04
8 VAC 20-70-230 Amended _ 20:7 VA.R. 658 1/14/04
8 VAC 20-70-235 Added 20:7 VAR. 658 1/14/04
8 VAC 20-70-240 through 8 VAC 20-70-270 Repealed  20:7 VA.R. 658 1/14/04
8 VAC 20-70-280 Amended _ 20:7 VA.R. 658 1/14/04
8 VAC 20-70-290 Amended _ 20:7 VA.R. 659 1/14/04
8 VAC 20-70-300 Amended __ 20:7 VA.R. 659 1/14/04
8 VAC 20-70-340 through 8 VAC 20-70-380 Amended __ 20:7 VA.R. 659-660 1/14/04
8 VAC 20-70-390 Repealed  20:7 VA.R. 660 1/14/04
8 VAC 20-70-400 through 8 VAC 20-70-440 Amended __ 20:7 VA.R. 660 1/14/04
8 VAC 20-70-460 Amended __ 20:7 VA.R. 660 1/14/04
8 VAC 20-70-470 Amended __ 20:7 VA.R. 660 1/14/04
8 VAC 20-70-510 Amended __ 20:7 VA.R. 660 1/14/04
8 VAC 20-70-520 Repealed  20:7 VA.R. 660 1/14/04
8 VAC 20-70-525 Added 20:7 VA.R. 660 1/14/04
8 VAC 20-70-530 through 8 VAC 20-70-1510 Repealed  20:7 VA.R. 660 1/14/04
8 VAC 20-680-10 emer Added 20:7 VAR. 675 11/7/03-11/6/04
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Cumulative Table of VAC Sections Adopted, Amended, or Repealed

| secTioN NUMBER | AcTION | CITE | EFFECTIVE DATE |
Title 9. Environment
9 VAC 5-10-20 Amended __ 20:6 VA.R. 590 1/1/04
9 VAC 5-40 Erratum __ 19:25 VA.R. 3844 —
9 VAC 5-40-5800 Amended __ 20:8 VA.R. 808 1/29/04
9 VAC 5-40-5810 Amended __ 20:8 VA.R. 808 1/29/04
9 VAC 5-40-5820 Amended _ 20:8 VA.R. 810 1/29/04
9 VAC 5-40-5822 Amended _ 20:8 VA.R. 810 1/29/04
9 VAC 5-40-5824 Amended _ 20:8 VA.R. 811 1/29/04
9 VAC 5-40-5850 Amended  20:8 VAR. 811 1/29/04
9 VAC 5-40-5855 Amended _ 20:8 VAR. 811 1/29/04
9 VAC 5-40-5860 Amended _ 20:8 VA.R. 811 1/29/04
9 VAC 5-40-5870 Amended _ 20:8 VA.R. 811 1/29/04
9 VAC 5-40-5380 Amended  20:8 VAR. 812 1/29/04
9 VAC 5-40-5890 Amended _ 20:8 VAR. 812 1/29/04
9 VAC 5-40-5910 Amended  20:8 VAR. 813 1/29/04
9 VAC 5-40-5920 Amended _ 20:8 VAR. 813 1/29/04
9 VAC 20-80-150 Amended  19:25 VA.R. 3782 9/24/03
9 VAC 20-80-160 Amended _ 19:25 VA.R. 3782 9/24/03
9 VAC 20-80-170 Amended _ 19:25 VA.R. 3782 9/24/03
9 VAC 20-80-180 Amended _ 19:25 VA.R. 3782 9/24/03
9 VAC 20-80-190 Amended _ 19:25 VA.R. 3782 9/24/03
9 VAC 20-80-205 Added 19:25 VA.R. 3782 9/24/03
9 VAC 20-80-210 Amended _ 19:25 VAR. 3782 9/24/03
9 VAC 20-80-240 Amended _ 19:25 VA.R. 3782 9/24/03
9 VAC 20-80-250 Amended _ 19:25 VA.R. 3782 9/24/03
9 VAC 20-80-260 Amended _ 19:25 VA.R. 3782 9/24/03
9 VAC 20-80-270 Amended  19:25 VA.R. 3782 9/24/03
9 VAC 20-80-280 Amended _ 19:25 VA.R. 3782 9/24/03
9 VAC 20-80-300 Amended _ 19:25 VAR. 3782 9/24/03
9 VAC 20-80-310 Amended _ 19:25 VA.R. 3782 9/24/03
9 VAC 20-80-330 Amended  19:25 VAR. 3782 9/24/03
9 VAC 20-80-340 Amended  19:25 VA.R. 3782 9/24/03
9 VAC 20-80-360 Amended _ 19:25 VA.R. 3782 9/24/03
9 VAC 20-80-370 Amended _ 19:25 VA.R. 3782 9/24/03
9 VAC 20-80-460 Amended _ 19:25 VA.R. 3782 9/24/03
9 VAC 20-80-485 Amended  19:25 VA.R. 3782 9/24/03
9 VAC 20-80-500 Amended _ 19:25 VA.R. 3782 9/24/03
9 VAC 20-80-510 Amended _ 19:25 VA.R. 3782 9/24/03
9 VAC 20-80-520 Amended _ 19:25 VA.R. 3782 9/24/03
9 VAC 20-80-530 Amended  19:25 VA.R. 3782 9/24/03
9 VAC 20-80-550 Amended _ 19:25 VA.R. 3782 9/24/03
9 VAC 20-80-570 Amended  19:25 VA.R. 3782 9/24/03
9 VAC 20-80-580 Amended _ 19:25 VA.R. 3782 9/24/03
9 VAC 20-80-600 Repealed  19:25 VA.R. 3782 9/24/03
9 VAC 20-80-620 Amended  19:25 VA.R. 3782 9/24/03
9 VAC 20-80-640 Added 19:25 VA.R. 3782 9/24/03
9 VAC 20-80-650 Added 19:25 VA.R. 3782 9/24/03
9 VAC 20-80-670 Amended _ 19:25 VAR. 3782 9/24/03
9 VAC 20-80-730 Amended _ 19:25 VA.R. 3782 9/24/03
9 VAC 20-80-740 Amended  19:25 VA.R. 3782 9/24/03
9 VAC 20-80-760 Amended _ 19:25 VA.R. 3782 9/24/03
9 VAC 20-80-770 Repealed  19:25 VA.R. 3782 9/24/03
9 VAC 20-80-780 Amended _ 19:25 VA.R. 3782 9/24/03
9 VAC 20-80-790 Amended _ 19:25 VA.R. 3782 9/24/03
9 VAC 20-170-70 Added 20:3 VAR. 242 11/19/03
9 VAC 20-170-195 Added 20:3 VAR. 243 11/19/03
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Cumulative Table of VAC Sections Adopted, Amended, or Repealed

| sEcTION NUMBER | AcTION | CITE | EFFECTIVE DATE |
9 VAC 25-260 Erratum  19:26 VA.R. 3926 —
9 VAC 25-260-5 through 9 VAC 25-260-30 Amended _ 19:25 VAR. 3785 2/12/04 *
9 VAC 25-260-50 Amended _ 19:25 VAR. 3785 2/12/04 *
9 VAC 25-260-140 Amended _ 19:25 VA.R. 3785 2/12/04 *
9 VAC 25-260-150 Repealed  19:25 VAR. 3785 2/12/04 *
9 VAC 25-260-155 Amended __ 20:9 VA.R. 890 2/12/04
9 VAC 25-260-170 Amended _ 19:25 VAR. 3785 2/12/04 *
9 VAC 25-260-190 through 9 VAC 25-260-240 Repealed  19:25 VAR. 3785 2/12/04 *
9 VAC 25-260-300 Amended _ 19:25 VAR. 3785 2/12/04 *
9 VAC 25-260-310 Amended _ 19:25 VAR. 3785 2/12/04 *
9 VAC 25-260-320 Amended _ 19:25 VAR. 3785 2/12/04 *
9 VAC 25-260-340 Repealed  19:25 VA.R. 3785 2/12/04 *
9 VAC 25-260-380 through 9 VAC 25-260-450 Amended _ 19:25 VAR. 3785 2/12/04 *
9 VAC 25-260-415 Added 19:25 VA.R. 3785 2/12/04 *
9 VAC 25-260-470 through 9 VAC 25-260-540 Amended _ 19:25 VA.R. 3785 2/12/04 *
9 VAC 25-280-10 through 9 VAC 25-280-90 Added 19:25 VA.R. 3785 2/12/04 *
9 VAC 25-790-10 through 9 VAC 25-790-1000 Added 20:9 VAR. 891 2/12/04
Title 10. Finance and Financial Institutions
10 VAC 5-200-90 Added 20:2 VAR. 128 9/11/03
Title 11. Gaming
11 VAC 10-20-410 through 11 VAC 10-20-417 emer Added 19:26 VA.R. 3913-3919 __ 8/13/03-8/12/04
11 VAC 10-130-77 Amended __ 20:4 VA.R. 350 10/14/03
11 VAC 10-150-130 Amended _ 20:4 VA.R. 351 11/17/03
Title 12. Health
12 VAC 5-218-10 through 12 VAC 5-218-60 Added 19:26 VA.R. 3911 10/8/03
12 VAC 5-220-200 Amended _ 20:2 VA.R. 129 11/5/03
12 VAC 5-400-10 through 12 VAC 5-400-90 Repealed  20:6 VA.R. 597 12/31/03
12 VAC 5-407-10 through 12 VAC 5-407-120 Added 19:26 VA.R. 3911 10/8/03
12 VAC 5-550-5 Added 19:26 VA.R. 3912 10/8/03
12 VAC 5-550-10 Repealed  19:26 VA.R. 3912 10/8/03
12 VAC 5-550-30 Amended _ 19:26 VA.R. 3912 10/8/03
12 VAC 5-550-40 Repealed  19:26 VAR. 3912 10/8/03
12 VAC 5-550-70 Amended _ 19:26 VA.R. 3912 10/8/03
12 VAC 5-550-90 through 12 VAC 5-550-120 Amended _ 19:26 VA.R. 3912 10/8/03
12 VAC 5-550-125 Added 19:26 VA.R. 3912 10/8/03
12 VAC 5-550-130 Amended _ 19:26 VA.R. 3912 10/8/03
12 VAC 5-550-140 Amended _ 19:26 VA.R. 3912 10/8/03
12 VAC 5-550-150 Amended _ 19:26 VA.R. 3912 10/8/03
12 VAC 5-550-190 Amended _ 19:26 VA.R. 3912 10/8/03
12 VAC 5-550-200 Amended _ 19:26 VA.R. 3912 10/8/03
12 VAC 5-550-210 Amended _ 19:26 VA.R. 3912 10/8/03
12 VAC 5-550-230 through 12 VAC 5-550-260 Amended _ 19:26 VA.R. 3912 10/8/03
12 VAC 5-550-280 through 12 VAC 5-550-330 Amended _ 19:26 VA.R. 3912 10/8/03
12 VAC 5-550-350 through 12 VAC 5-550-410 Amended _ 19:26 VA.R. 3912 10/8/03
12 VAC 5-550-430 through 12 VAC 5-550-470 Amended _ 19:26 VA.R. 3912 10/8/03
12 VAC 5-550-510 Amended _ 19:26 VA.R. 3912 10/8/03
12 VAC 5-550-520 Amended _ 19:26 VA.R. 3912 10/8/03
12 VAC 5-581 Repealed  20:9 VA.R. 891 2/12/04
12 VAC 30-40-100 Amended _ 20:4 VA.R. 351 12/3/03
12 VAC 30-40-140 Amended _ 20:4 VA.R. 351 12/3/03
12 VAC 30-40-240 Amended  20:4 VA.R. 351 12/3/03
12 VAC 30-40-280 Amended _ 20:4 VA.R. 351 12/3/03

Notice of effective date published in 20:9 VA.R. 890.
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Cumulative Table of VAC Sections Adopted, Amended, or Repealed

| secTioN NUMBER | AcTION | CITE | EFFECTIVE DATE |
12 VAC 30-40-290 Amended __ 20:4 VA.R. 351 12/3/03
12 VAC 30-50-10 Amended _ 20:1 VAR. 25 10/22/03
12 VAC 30-50-20 Amended _ 20:1 VAR. 26 10/22/03
12 VAC 30-50-50 Amended _ 20:1 VA.R. 26 10/22/03
12 VAC 30-50-60 Amended _ 20:1 VA.R. 27 10/22/03
12 VAC 30-50-120 Amended _ 20:1 VAR. 27 10/22/03
12 VAC 30-50-130 Amended _ 20:7 VA.R. 661 2/1/04
12 VAC 30-50-140 Amended _ 20:1 VAR. 27 10/22/03
12 VAC 30-50-140 Amended _ 20:1 VA.R. 29 10/22/03
12 VAC 30-50-150 Amended _ 20:1 VA.R. 30 10/22/03
12 VAC 30-50-210 emer Amended _ 20:8 VA.R. 836 1/4/04-1/3/05
12 VAC 30-50-530 Amended _ 20:1 VA.R. 28 10/22/03
12 VAC 30-50-226 Amended __ 20:7 VA.R. 661 2/1/04
12 VAC 30-50-420 Amended  20:7 VAR. 664 2/1/04
12 VAC 30-50-430 Amended  20:7 VAR. 664 21704
12 VAC 30-50-510 Amended  20:7 VAR. 667 2/1/04
12 VAC 30-60-61 Amended __ 20:7 VA.R. 669 2/1/04
12 VAC 30-60-143 Amended  20:7 VA.R. 669 2/1/04
12 VAC 30-60-147 Amended _ 20:7 VAR. 673 2/1/04
12 VAC 30-70-201 Amended _ 20:5 VA.R. 455 1/4/04
12 VAC 30-70-291 emer Amended _ 19:26 VA.R. 3920 8/13/03-8/12/04
12 VAC 30-70-301 emer Amended _ 19:26 VA.R. 3921 8/13/03-8/12/04
12 VAC 30-70-331 emer Amended _ 19:26 VA.R. 3922 8/13/03-8/12/04
12 VAC 30-70-425 Added 20:8 VAR. 814 1/28/04
12 VAC 30-70-426 Added 20:8 VAR. 814 1/28/04
12 VAC 30-80-20 Amended __ 20:8 VA.R. 815 1/28/04
12 VAC 30-80-30 Amended _ 20:8 VA.R. 817 1/28/04
12 VAC 30-80-40 Amended _ 20:2 VAR. 132 11/6/03
12 VAC 30-80-40 emer Amended _ 20:8 VA.R. 839 1/4/04-1/3/05
12 VAC 30-120-350 emer Amended __ 20:8 VA.R. 843 12/4/03-12/3/04
12 VAC 30-120-370 emer Amended _ 20:8 VA.R. 845 12/15/03-12/14/04
12 VAC 30-120-380 emer Amended _ 20:8 VA.R. 847 12/15/03-12/14/04
12 VAC 30-120-420 emer Amended _ 20:8 VA.R. 847 12/15/03-12/14/04
12 VAC 30-120-700 Amended _ 19:25 VAR. 3786 10/1/03
12 VAC 30-120-710 Amended _ 19:25 VAR. 3789 10/1/03
12 VAC 30-120-720 Amended _ 19:25 VAR. 3789 10/1/03
12 VAC 30-130-550 Repealed  20:7 VAR. 673 2/1/04
12 VAC 30-130-565 Amended  20:7 VAR. 673 2/1/04
12 VAC 30-130-570 Repealed  20:7 VAR. 673 2/1/04
12 VAC 30-130-1000 emer Added 20:8 VA.R. 840 1/4/04-1/3/05
12 VAC 30-135-10 through 12 VAC 30-135-90 Added 19:25 VA.R. 3789-3791 10/1/03
12 VAC 35-105 Erratum __ 19:25 VA. R. 3844 -
12 VAC 35-180-10 Amended _ 20:9 VA.R. 892 2/11/04
12 VAC-35-180-20 Repealed  20:9 VA.R. 894 2/11/04
12 VAC 35-180-30 through 12 VAC 35-180-110 Amended __ 20:9 VA.R. 894-899 2/11/04
12 VAC 35-180-130 through 12 VAC 35-180-150 Amended __ 20:9 VA.R. 899 2/11/04
Title 13. Housing
13 VAC 5-21-10 Amended _ 19:25 VA.R. 3791 10/1/03
13 VAC 5-21-20 Amended _ 19:25 VA.R. 3792 10/1/03
13 VAC 5-21-31 Amended  19:25 VA.R. 3792 10/1/03
13 VAC 5-21-41 Amended _ 19:25 VA.R. 3793 10/1/03
13 VAC 5-21-51 Amended _ 19:25 VAR. 3795 10/1/03
13 VAC 5-21-61 Amended _ 19:25 VAR. 3795 10/1/03
13 VAC 5-21-70 Amended _ 19:25 VAR. 3796 10/1/03
13 VAC 5-31-10 Amended _ 19:25 VA.R. 3796 10/1/03
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13 VAC 5-31-40 Amended _ 19:25 VA.R. 3796 10/1/03
13 VAC 5-31-50 Amended  19:25 VA.R. 3796 10/1/03
13 VAC 5-31-60 Amended  19:25 VA.R. 3796 10/1/03
13 VAC 5-31-90 Amended  19:25 VAR. 3796 10/1/03
13 VAC 5-31-110 Amended  19:25 VAR. 3797 10/1/03
13 VAC 5-31-180 Amended  19:25 VA.R. 3797 10/1/03
13 VAC 5-31-190 Added 19:25 VAR. 3797 10/1/03
13 VAC 5-51 Erratum __ 20:1 VAR 39 -

13 VAC 5-51-11 Amended  19:25 VAR. 3798 10/1/03
13 VAC 5-51-21 Amended  19:25 VA.R. 3798 10/1/03
13 VAC 5-51-31 Amended  19:25 VA.R. 3799 10/1/03
13 VAC 5-51-41 Amended  19:25 VA.R. 3799 10/1/03
13 VAC 5-51-51 Amended  19:25 VA.R. 3800 10/1/03
13 VAC 5-51-61 Amended  19:25 VA.R. 3801 10/1/03
13 VAC 5-51-71 Repealed  19:25 VA.R. 3801 10/1/03
13 VAC 5-51-81 Amended  19:25 VAR. 3802 10/1/03
13 VAC 5-51-85 Added 19:25 VA.R. 3810 10/1/03
13 VAC 5-51-91 Amended  19:25 VAR. 3812 10/1/03
13 VAC 5-51-101 Amended  19:25 VAR. 3813 10/1/03
13 VAC 5-51-111 Amended  19:25 VAR. 3814 10/1/03
13 VAC 5-51-121 Amended  19:25 VAR. 3814 10/1/03
13 VAC 5-51-129 Added 19:25 VA.R. 3815 10/1/03
13 VAC 5-51-130 Amended  19:25 VAR. 3815 10/1/03
13 VAC 5-51-131 Amended  19:25 VAR. 3815 10/1/03
13 VAC 5-51-132 Added 19:25 VAR. 3816 10/1/03
13 VAC 5-51-133 Amended  19:25 VAR. 3816 10/1/03
13 VAC 5-51-135 Amended  19:25 VAR. 3816 10/1/03
13 VAC 5-51-136 Amended  19:25 VAR. 3817 10/1/03
13 VAC 5-51-140 Amended  19:25 VAR. 3817 10/1/03
13 VAC 5-51-150 Amended  19:25 VA.R. 3818 10/1/03
13 VAC 5-51-155 Added 19:25 VAR, 3822 10/1/03
13 VAC 5-51-160 Repealed  19:25 VAR. 3822 10/1/03
13 VAC 5-51-170 Repealed 19:25 VA.R. 3822 10/1/03
13 VAC 5-51-180 Repealed  19:25 VA.R. 3823 10/1/03
13 VAC 5-51-181 Repealed  19:25 VAR. 3823 10/1/03
13 VAC 5-51-182 Repealed  19:25 VAR. 3824 10/1/03
13 VAC 5-51-190 Repealed  19:25 VAR. 3824 10/1/03
13 VAC 5-51-200 Repealed  19:25 VA.R. 3824 10/1/03
13 VAC 5-61-11 through 13 VAC 5-61-460 Repealed  19:25 VAR. 3824 10/1/03
13 VAC 5-62 Erratum _ 20:2 VAR. 140 -

13 VAC 5-62-10 through 13 VAC 5-62-480 Added 19:25 VA.R. 3824 10/1/03
13 VAC 5-62-260 L Suspended 20:2 VAR. 133 i

13 VAC 5-62-260 M Suspended 20:2 VAR. 133 1

13 VAC 5-62-260 N Suspended 20:2 VAR. 133 1

13 VAC 5-80-10 Amended  19:25 VAR. 3796 10/1/03
13 VAC 5-80-20 Repealed  19:25 VAR. 3796 10/1/03
13 VAC 5-80-30 Repealed  19:25 VAR. 3796 10/1/03
13 VAC 5-80-40 through 13 VAC 5-80-140 Amended  19:25 VA.R. 3796 10/1/03
13 VAC 5-80-150 Repealed  19:25 VAR. 3796 10/1/03
13 VAC 5-91-10 Amended  19:25 VAR. 3825 10/1/03
13 VAC 5-91-40 Amended  19:25 VAR. 3825 10/1/03
13 VAC 5-91-50 Amended  19:25 VAR. 3825 10/1/03
13 VAC 5-91-60 Amended  19:25 VAR. 3825 10/1/03

! Effective date suspended for further public comment.
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13 VAC 5-91-100 Amended _ 19:25 VA.R. 3825 10/1/03
13 VAC 5-91-110 Amended _ 19:25 VAR. 3825 10/1/03
13 VAC 5-91-120 Amended _ 19:25 VAR. 3825 10/1/03
13 VAC 5-91-140 Amended _ 19:25 VA.R. 3825 10/1/03
13 VAC 5-91-160 Amended _ 19:25 VA.R. 3825 10/1/03
13 VAC 5-91-180 Amended _ 19:25 VAR. 3826 10/1/03
13 VAC 5-91-200 Amended _ 19:25 VAR. 3826 10/1/03
13 VAC 5-91-210 Amended _ 19:25 VA.R. 3826 10/1/03
13 VAC 5-91-230 Repealed  19:25 VA.R. 3826 10/1/03
13 VAC 5-91-245 Added 19:25 VA.R. 3826 10/1/03
13 VAC 5-91-250 Amended _ 19:25 VAR. 3826 10/1/03
13 VAC 5-91-260 Amended _ 19:25 VA.R. 3826 10/1/03
13 VAC 5-91-270 Amended _ 19:25 VA.R. 3826 10/1/03
13 VAC 10-10-10 Amended _ 19:25 VAR. 3826 8/1/03
13 VAC 10-10-20 Amended _ 19:25 VAR. 3826 8/1/03
13 VAC 10-40-10 Amended _ 19:25 VA.R. 3827 8/1/03
13 VAC 10-40-30 through 13 VAC 10-40-70 Amended _ 19:25 VA.R. 3827 8/1/03
13 VAC 10-40-90 Amended _ 19:25 VAR. 3827 8/1/03
13 VAC 10-40-100 Amended _ 19:25 VAR. 3827 8/1/03
13 VAC 10-40-120 Amended _ 19:25 VA.R. 3827 8/1/03
13 VAC 10-40-120 Amended _ 20:3 VA.R. 244 9/25/03
13 VAC 10-40-130 Amended _ 19:25 VAR. 3827 8/1/03
13 VAC 10-40-130 Amended _ 20:3 VAR. 244 9/25/03
13 VAC 10-40-140 Amended _ 19:25 VA.R. 3827 8/1/03
13 VAC 10-40-160 Amended _ 19:25 VA.R. 3827 8/1/03
13 VAC 10-40-160 Amended _ 20:3 VA.R. 244 9/25/03
13 VAC 10-40-170 Amended _ 19:25 VAR. 3827 8/1/03
13 VAC 10-40-190 through 13 VAC 10-40-230 Amended _ 19:25 VA.R. 3827 8/1/03
13 VAC 10-40-190 Amended _ 20:3 VA.R. 244 9/25/03
13 VAC 10-40-210 Amended _ 20:3 VAR. 244 9/25/03
13 VAC 10-40-230 Amended _ 20:3 VA.R. 244 9/25/03
Title 14. Insurance
14 VAC 5-71-10 Amended __ 20:5 VA.R. 457 11/1/03
14 VAC 5-71-20 Amended _ 20:5 VA.R. 458 11/1/03
14 VAC 5-71-30 Repealed 205 VA.R. 459 11/1/03
14 VAC 5-71-31 Added 20:5 VA.R. 460 11/1/03
14 VAC 5-71-35 Added 20:5 VAR. 463 11/1/03
14 VAC 5-71-40 Amended _ 20:5 VA.R. 464 11/1/03
14 VAC 5-71-60 Amended _ 20:5 VA.R. 464 11/1/03
14 VAC 5-71-70 Amended _ 20:5 VA.R. 465 11/1/03
14 VAC 5-71-80 Repealed 205 VA.R. 466 11/1/03
14 VAC 5-71-90 Amended _ 20:5 VA.R. 466 11/1/03
14 VAC 5-71-91 Added 20:5 VA.R. 467 11/1/03
14 VAC 5-71-92 Added 20:5 VA.R. 467 11/1/03
14 VAC 5-71-93 Added 20:5 VAR. 467 11/1/03
14 VAC 5-310 Erratum ___ 20:8 VA.R. 850 -
14 VAC 5-310-10 Amended _ 20:5 VA.R. 469 12/31/03
14 VAC 5-310-20 Amended _ 20:5 VA.R. 469 12/31/03
14 VAC 5-310-30 Amended __ 20:5 VA.R. 469 12/31/03
14 VAC 5-310-40 Amended _ 20:5 VA.R. 470 12/31/03
14 VAC 5-310-50 Amended _ 20:5 VA.R. 470 12/31/03
14 VAC 5-310-60 Repealed 205 VAR. 472 12/31/03
14 VAC 5-310-70 Repealed 205 VA.R. 473 12/31/03
14 VAC 5-310-80 Amended _ 20:5 VAR. 475 12/31/03
14 VAC 5-310-90 Amended _ 20:5 VA.R. 479 12/31/03
14 VAC 5-310-100 Amended _ 20:5 VA.R. 481 12/31/03
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14 VAC 5-310-105 Added 20:5 VA.R. 482 12/31/03
14 VAC 5-310-110 Repealed  20:5 VA.R. 482 12/31/03
Title 16. Labor and Employment
16 VAC 25-85-1904.12 Repealed  20:7 VA.R. 673 1/15/04
16 VAC 25-85-1904.29 Amended  20:7 VA.R. 673 1/15/04
Title 18. Professional and Occupational Licensing
18 VAC 5-21-10 through 18 VAC 5-21-40 emer Amended  20:9 VA.R. 915-921 12/15/03-12/14/04
18 VAC 5-21-170 emer Amended  20:9 VA.R. 921 12/15/03-12/14/04
18 VAC 15-30 Erratum 19:26 VA.R. 3926 -
18 VAC 30-20-10 Amended  20:8 VA.R. 821 1/28/04
18 VAC 30-20-150 Amended  20:8 VA.R. 821 1/28/04
18 VAC 30-20-170 Amended  20:8 VA.R. 821 1/28/04
18 VAC 30-20-240 Amended  20:8 VA.R. 821 1/28/04
18 VAC 30-20-280 Amended  20:8 VA.R. 821 1/28/04
18 VAC 60-20-50 Amended  20:9 VA.R. 902 4/1/04
18 VAC 65-20-10 Amended  20:8 VA.R. 822 1/28/04
18 VAC 65-20-50 Amended  20:8 VA.R. 822 1/28/04
18 VAC 65-20-70 Amended  20:8 VA.R. 822 1/28/04
18 VAC 65-20-170 Amended  20:8 VA.R. 823 1/28/04
18 VAC 65-20-350 Amended  20:8 VA.R. 823 1/28/04
18 VAC 65-20-400 Amended  20:8 VA.R. 823 1/28/04
18 VAC 65-20-440 Amended  20:8 VA.R. 824 1/28/04
18 VAC 65-20-570 Amended  20:8 VA.R. 824 1/28/04
18 VAC 65-20-580 Amended  20:8 VA.R. 824 1/28/04
18 VAC 65-20-590 Amended  20:8 VA.R. 824 1/28/04
18 VAC 65-20-700 Amended  20:8 VA.R. 824 1/28/04
18 VAC 76-40-10 emer Added 19:25 VA.R. 3831 8/6/03-8/5/04
18 VAC 76-40-20 emer Added 19:25 VA.R. 3831 8/6/03-8/5/04
18 VAC 76-40-30 emer Added 19:25 VA.R. 3832 8/6/03-8/5/04
18 VAC 76-40-30 emer (Forms) Added 19:25 VA.R. 3833 --
18 VAC 80-20-70 Amended  19:25 VAR. 3827 10/1/03
18 VAC 140-20-105 Amended  20:8 VA.R. 825 1/28/04
18 VAC 140-20-150 Amended  20:8 VA.R. 826 1/28/04
Title 19. Public Safety
19 VAC 30-20-80 Amended  20:4 VA.R. 352 1/2/04
19 VAC 30-80-20 Amended  20:2 VA.R. 134 11/5/03
19 VAC 30-80-40 Added 20:2 VAR. 134 11/5/03
Title 21. Securities and Retail Franchising
21 VAC 5-120-50 Amended  20:1 VAR. 32 9/2/03
Title 22. Social Services
22 VAC 30-20-90 Amended  20:7 VA.R. 674 1/15/04
22 VAC 30-30-10 Amended  20:9 VA.R. 899 2/11/04
22 VAC 30-30-20 Amended  20:9 VA.R. 899 2/11/04
22 VAC 30-30-30 Repealed  20:9 VA.R. 899 2/11/04
22 VAC 30-30-31 Added 20:9 VA.R. 899 2/11/04
22 VAC 30-30-40 Repealed  20:9 VA.R. 899 2/11/04
22 VAC 30-30-50 through 22 VAC 30-30-120 Amended  20:9 VA.R. 899 2/11/04
22 VAC 30-30-130 Repealed  20:9 VA.R. 899 2/11/04
22 VAC 30-30-131 Added 20:9 VA.R. 899 2/11/04
22 VAC 30-30-140 Repealed  20:9 VA.R. 899 2/11/04
22 VAC 30-30-141 Added 20:9 VA.R. 899 2/11/04
22 VAC 30-30-160 Amended  20:9 VA.R. 899 2/11/04
22 VAC 30-30-170 through 22 VAC 30-30-210 Repealed  20:9 VA.R. 899 2/11/04
22 VAC 30-30-171 Added 20:9 VA.R. 899 2/11/04
22 VAC 30-30-181 Added 20:9 VA.R. 899 2/11/04
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22 VAC 30-30-191 Added 20:9 VA.R. 899 2/11/04
22 VAC 30-30-201 Added 20:9 VA.R. 899 2/11/04
22 VAC 30-30-211 Added 20:9 VA.R. 899 2/11/04
22 VAC 30-30-220 Amended _ 20:9 VA.R. 899 2/11/04
22 VAC 30-30-230 Repealed  20:9 VA.R. 901 2/11/04
22 VAC 30-30-240 Repealed _ 20:9 VA.R. 901 2/11/04
22 VAC 30-30-241 Added 20:9 VA.R. 901 2/11/04
22 VAC 30-30-250 Amended _ 20:9 VA.R. 901 2/11/04
22 VAC 30-30-260 Added 20:9 VA.R. 901 2/11/04
22 VAC 30-30-270 Added 20:9 VA.R. 901 2/11/04
22 VAC 30-30-280 Added 20:9 VA.R. 901 2/11/04
22 VAC 40-250-10 Amended _ 20:8 VAR. 827 2/1/04
22 VAC 40-250-20 Amended _ 20:8 VA.R. 827 2/1/04
22 VAC 40-260-10 Amended __ 20:8 VA.R. 827 2/1/04
22 VAC 40-260-20 Amended _ 20:8 VA.R. 828 2/1/04
22 VAC 40-270 Repealed  20:8 VAR. 831 2/1/04
22 VAC 40-675-10 through 22 VAC 40-675-220 Added 20:8 VA.R. 832-835 2/1/04
22 VAC 40-705-60 Amended __ 20:5 VA.R. 483 1/1/04
22 VAC 40-705-130 Amended _ 20:5 VA.R. 483 1/1/04
22 VAC 40-730-115 Added 20:5 VA.R. 484 1/1/04
Title 24. Transportation and Motor Vehicles
24 VAC 30-71 Erratum 207 VAR. 678 -
24 VAC 30-71-10 Amended __ 20:4 VA.R. 353 12/3/03
24 VAC 30-71-20 Amended _ 20:4 VA.R. 353 12/3/03
24 VAC 30-71-30 Amended _ 20:4 VA.R. 354 12/3/03
24 VAC 30-71-50 Amended _ 20:4 VA.R. 354 12/3/03
24 VAC 30-71-70 Amended __ 20:4 VA.R. 354 12/3/03
24 VAC 30-71-80 Amended _ 20:4 VA.R. 354 12/3/03
24 VAC 30-71-90 Amended _ 20:4 VAR. 355 12/3/03
24 VAC 30-71-100 Amended _ 20:4 VA.R. 355 12/3/03
24 VAC 30-71-110 Amended __ 20:4 VA.R. 355 12/3/03
24 VAC 30-71-120 Amended __ 20:4 VA.R. 355 12/3/03
24 VAC 30-71-130 Amended _ 20:4 VAR. 355 12/3/03
24 VAC 30-71-150 Amended _ 20:4 VA.R. 357 12/3/03
24 VAC 30-71-160 Amended __ 20:4 VA.R. 357 12/3/03
24 VAC 30-71-170 Amended __ 20:4 VA.R. 362 12/3/03
24 VAC 30-580-10 through 24 VAC 30-580-40 Amended _ 20:5 VA.R. 485-486 10/28/03
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NOTICES OF INTENDED REGULATORY ACTION

Symbol Key
1 Indicates entries since last publication of the Virginia Register

TITLE 2. AGRICULTURE

PESTICIDE CONTROL BOARD

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Pesticide Control Board intends to
consider amending regulations entited 2 VAC 20-51,
Regulations Governing Pesticide Applicator Certification
Under Authority of the Virginia Pesticide Control Act. The
purpose of the proposed action is to review the regulation for
effectiveness and continued need, including amending the
regulation (i) to help reduce fraudulent examination activities
by eliminating proctoring by private individuals; (ii) to more
clearly define application and training requirements; (iii) to
establish applicator categories in areas where needed for
industry; (iv) to meet EPA requirements; and (v) for
housekeeping purposes. The agency invites comment on
whether there should be an advisor.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 3.1-249.30 of the Code of Virginia.
Public comments may be submitted until March 12, 2004.

Contact: Marvin A. Lawson, Ph.D., Executive Secretary,
Pesticide Control Board, 1100 Bank St., 11th Floor,
Richmond, VA 23219, telephone (804) 786-3534, FAX (804)
786-5112, toll-free 1-800-552-9963 or e-mail
mlwson@vdacs@state.va.us.

VA.R. Doc. No. R04-77; Filed December 30, 2003, 11:16 a.m.

4 L 4

TITLE 6. CRIMINAL JUSTICE AND
CORRECTIONS

CRIMINAL JUSTICE SERVICES BOARD

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Criminal Justice Services Board
intends to consider adopting regulations entitled 6 VAC 20-
230, Regulations Relating to the Conservator of the
Peace. The purpose of the proposed action is to establish a
registration process to include a fingerprint-based background
check, registration fees, compulsory minimum entry-level
training standards, and administration of the regulatory
system.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: §§ 9.1-150.2 and 19.2-113 of the Code of
Virginia.

Public comments may be submitted until 5 p.m. on February
11, 2004.

Contact: Ellen Spain, Regulatory Programs Coordinator for
Private Security Services, Department of Criminal Justice
Services, 805 East Broad Street, Richmond, VA
23219, telephone: (804) 786-1018, FAX (804) 786-6344, or e-
mail espain@dcjs.state.va.us.

VA.R. Doc. No. R04-66; Filed December 15, 2003, 1:21 p.m.

* *

TITLE 9. ENVIRONMENT

STATE WATER CONTROL BOARD

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Water Control Board intends to
consider amending regulations entitled 9 VAC 25-40, Policy
for Nutrient Enriched Waters. The purpose of the proposed
action is to establish numerical limitations for the discharge of
total nitrogen, and the possible revision of numerical
limitations for the discharge of total phosphorus, for certain
discharges located within the Chesapeake Bay watershed.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 62.1-44.15 of the Code of Virginia; § 303
of the Clean Water Act.

Public comments may be submitted until 5 p.m. on March 12,
2004.

Contact: John Kennedy, Department of Environmental
Quality, P.O. Box 10009, Richmond, VA 23240, telephone
(804) 698-4312, FAX (804) 698-4116 or e-malil
jmkennedy@deq.state.va.us.

VA.R. Doc. No. R04-78; Filed December 31, 2003, 11:48 a.m.

* *
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TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Department of Medical Assistance
Services intends to consider amending regulations entitled
12 VAC 30-10, State Plan Under Title XIX of the Social
Security Act Medical Assistance Program, and 12 VAC 30-
130, Amount, Duration and Scope of Selected Services.
The purpose of the proposed action is to permit DMAS to
deny payment for pharmacy claims that conflict with standards
of drug utilization review.

The agency does not intend to hold a public hearing on the
proposed action after publication in the Virginia Register.

Statutory Authority: §§ 32.1-324 and 32.1-325 of the Code of
Virginia.
Public comments may be submitted until February 25, 2004,

to Javier Menendez, R.Ph., Department of Medical Assistance
Services, 600 E. Broad St., Suite 1300, Richmond, VA 23219.

Contact: Victoria P. Simmons, Regulatory Coordinator,
Department of Medical Assistance Services, 600 E. Broad St.,
Suite 1300, Richmond, VA 23219, telephone (804) 786-7959,
FAX (804) 786-1680 or e-mail vsimmons@dmas.state.va.us.

VA.R. Doc. No. R04-73; Filed December 24, 2003, 11:51 a.m.

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Department of Medical Assistance
Services intends to consider amending regulations entitied 12
VAC 30-50, Amount, Duration and Scope of Medical and
Remedial Care Services. The purpose of the proposed
action is to implement a program of prospective and
retrospective utilization review and prior authorization of
pharmacy services for noninstitutionalized and institutionalized
(nursing facility) recipients who are prescribed large numbers
of different prescription (legend) drugs within specific time
periods. Such utilization review of covered services is
permitted by 42 CFR 440.230 (d).

The agency does not intend to hold a public hearing on the
proposed action after publication in the Virginia Register.

Statutory Authority: §§ 32.1-324 and 32.1-325 of the Code of
Virginia.
Public comments may be submitted until February 25, 2004,

to Javier Menendez, R.Ph., Department of Medical Assistance
Services, 600 E. Broad St., Suite 1300, Richmond, VA 23219.

Contact:  Victoria P. Simmons, Regulatory Coordinator,
Department of Medical Assistance Services, 600 E. Broad St.,
Suite 1300, Richmond, VA 23219, telephone (804) 786-7959,
FAX (804) 786-1680 or e-mail vsimmons@dmas.state.va.us.

VA.R. Doc. No. R04-71; Filed December 24, 2003, 11:53 a.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Department of Medical Assistance
Services intends to consider amending regulations entitled
12 VAC 30-50, Amount, Duration, and Scope of Medical
and Remedial Care Services, 12 VAC 30-80, Methods and
Standards for Establishing Payment Rates: Other Types
of Care, and 12 VAC 30-130, Amount, Duration and Scope
of Selected Services. The purpose of the proposed action is
to institute the requirement that prescription drugs be
contained within the DMAS preferred drug list in order to be
covered by Medicaid. Drugs not included on this list will
require prior authorization before they will be paid for by
Medicaid. This action also establishes state supplemental
rebates and the Pharmacy and Therapeutics Committee.

The agency does not intend to hold a public hearing on the
proposed action after publication in the Virginia Register.

Statutory Authority: §§ 32.1-324 and 32.1-325 of the Code of
Virginia.

Public comments may be submitted until January 28, 2004, to
Adrienne Fegans, Health Programs Administrator, Department
of Medical Assistance Services, 600 E. Broad St., Suite 1300,
Richmond, VA 23219.

Contact: Victoria P. Simmons, Regulatory Coordinator,
Department of Medical Assistance Services, 600 E. Broad St.,
Suite 1300, Richmond, VA 23219, telephone (804) 786-7959,
FAX (804) 786-1680 or e-mail vsimmons@dmas.state.va.us.

VA.R. Doc. No. R04-54; Filed November 25, 2003, 3:44 p.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Department of Medical Assistance
Services intends to consider amending regulations entitled
12 VAC 30-120, Waivered Services: MEDALLION. The
purpose of the proposed action is to fully conform the
MEDALLION regulations (12 VAC 30-120-260 through
12 VAC 30-120-350) to requirements of the federal Balanced
Budget Act of 1997, as well as to update the MEDALLION
regulation with regard to the MEDALLION Waiver and
changes in other regulations.

The agency does not intend to hold a public hearing on the
proposed action after publication in the Virginia Register.

Statutory Authority: §§ 32.1-324 and 32.1-325 of the Code of
Virginia.

Public comments may be submitted until January 28, 2004, to
Alissa Nashwinter, Division of Health Care Services,

Department of Medical Assistance Services, 600 E. Broad St.,
Suite 1300, Richmond, VA 23219.

Contact: Victoria P. Simmons, Regulatory Coordinator,
Department of Medical Assistance Services, 600 E. Broad St.,
Suite 1300, Richmond, VA 23219, telephone (804) 786-7959,
FAX (804) 786-1680 or e-mail vsimmons@dmas.state.va.us.

VA.R. Doc. No. R04-59; Filed December 4, 2003, 4:18 p.m.
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Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Department of Medical Assistance
Services intends to consider amending regulations entitled
12 VAC 30-120, Waivered Services: MEDALLION II. The
purpose of the proposed action is to fully conform the
MEDALLION 1l regulations (12 VAC 30-120-360 through
12 VAC 30-120-420) to requirements of the federal Balanced
Budget Act of 1997, as well as to update the MEDALLION I
regulation with regard to the MEDALLION Il Waiver and
changes in other regulations.

The agency does not intend to hold a public hearing on the
proposed action after publication in the Virginia Register.

Statutory Authority: §§ 32.1-324 and 32.1-325 of the Code of
Virginia.

Public comments may be submitted until January 28, 2004, to
Patti Davidson, Division of Health Care Services, Department
of Medical Assistance Services, 600 E. Broad St., Suite 1300,
Richmond, VA 23219.

Contact: Victoria P. Simmons, Regulatory Coordinator,
Department of Medical Assistance Services, 600 E. Broad St.,
Suite 1300, Richmond, VA 23219, telephone (804) 786-7959,
FAX (804) 786-1680 or e-mail vsimmons@dmas.state.va.us.

VA.R. Doc. No. R04-60; Filed December 4, 2003, 4:20 p.m.

* *

TITLE 16. LABOR AND EMPLOYMENT

DEPARTMENT OF LABOR AND INDUSTRY
Safety and Health Codes Board

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Safety and Health Codes Board
intends to consider adopting regulations entitled 16 VAC 25-
55, Financial Responsibility of Boiler and Pressure Vessel
Contract Fee Inspectors. The purpose of the proposed
action is to set minimum aggregate limits for professional
liability or errors of omission coverage or other methods of
ensuring financial responsibility for boiler and pressure vessel
contract fee inspectors operating in the Commonwealth.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 40.1-51.9:2 of the Code of Virginia.
Public comments may be submitted until February 12, 2004.

Contact: Fred P. Barton, Director, Boiler Safety Compliance
Director, Department of Labor and Industry, Powers Taylor
Building, 13 South Thirteenth Street, Richmond, VA
23219, telephone (804) 786-3262, FAX (804) 371-2324 , or e-
mail fpb@doli.state.va.us.

VA.R. Doc. No. R04-68; Filed December 19, 2003, Noon

* *

TITLE 18. PROFESSIONAL AND
OCCUPATIONAL LICENSING

BOARD OF ACCOUNTANCY

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Accountancy intends to
consider amending regulations entitled 18 VAC 5-21, Board
of Accountancy Regulations. The purpose of the proposed
action is to make changes incorporating amendments about
the qualifications for, and implementation of, the new
computerized CPA exam, and the new annual requirements
for two CPE credits in ethics.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 54.1-4403 of the Code of Virginia.
Public comments may be submitted until February 25, 2004.

Contact: Mark D’Amato, Regulatory Coordinator, Board of
Accountancy, 3600 W. Broad St., Suite 696, Richmond, VA
23230-4916, telephone (804) 367-0502, FAX (804) 367-2174
or e-mail mark@boa.state.va.us.

VA.R. Doc. No. R04-76; Filed January 5, 2004, 10:49 a.m.

BOARD FOR WATERWORKS AND WASTEWATER
WORKS OPERATORS

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board for Waterworks and
Wastewater Works Operators intends to consider amending
regulations entitled 18 VAC 160-20, Board for Waterworks
and Wastewater Works Operators Regulations. The
purpose of the proposed action is to review the experience
requirements to determine if experience obtained at a
nonclassified waterworks or wastewater works facility should
qualify an individual to sit for the examination.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: §§ 54.1-113 and 54.1-201 of the Code of
Virginia.

Public comments may be submitted until 5 p.m. on February
13, 2004.

Contact: David E. Dick, Executive Director, Department of
Professional and Occupational Regulation, 3600 W. Broad St.,
Richmond, VA 23230, telephone (804) 367-8595, FAX (804)
367-6128, or e-mail waterwasteoper@dpor.state.va.us.

VA.R. Doc. No. R04-67; Filed December 10, 2003, 3:27 p.m.
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TITLE 22. SOCIAL SERVICES

BOARDS OF EDUCATION; JUVENILE JUSTICE;
MENTAL HEALTH, MENTAL RETARDATION AND
SUBSTANCE ABUSE SERVICES; AND SOCIAL
SERVICES

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Boards of Education; Juvenile
Justice; Mental Health, Mental Retardation and Substance
Abuse Services; and Social Services intend to consider
repealing regulations entitled 22 VAC 42-10, Standards for
Interdepartmental Regulation of Children’s Residential
Facilities; and adopting regulations entitled 22 VAC 42-11,
Standards for Interdepartmental Regulation of Children’s
Residential Facilities. The purpose of the proposed action is
to promulgate revised standards that protect the vulnerable
children who are separated from their families and reside in
children's residential facilities and to assure that a acceptable
level of care, treatment, and education are provided. The
regulation will also (i) meet federal regulations, (ii) ensure that
services provided to residents are appropriate for their needs
(iii) bring the standards in line with current industry standards
and needs, (iv) clarify frequently misinterpreted standards and
(v) delete unnecessary requirements.

The agency does not intend to hold a public hearing on the
proposed action after publication in the Virginia Register.

Statutory Authority: §§ 16.1-309.9, 22.1-321, 22.1-323.2, 37.1-
182, 37.1-189.1, 63.2-203, 63.2-217, 63.2-1737, 66-10, 66-24
of the Code of Virginia.

Public comments may be submitted until 5 p.m. on February
25, 2004.

Contact: Charlene Vincent, Coordinator, Department of
Social Services, Office of Interdepartmental Regulation, 7 N.
8th St., Richmond, VA 23219, telephone (804) 726-7097, FAX
(804) 726-7095, or e-mail charlene.vincent@dss.virginia.gov.

VA.R. Doc. Nos. R04-80 and R04-81; Filed January 5, 2004, 3:10 p.m.

* *
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For information concerning Proposed Regulations, see Information Page.

Symbol Key
Roman type indicates existing text of regulations. /talic type indicates proposed new text.
Language which has been stricken indicates proposed text for deletion.

TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

Title of Regulation: 12 VAC 30-70. Methods and Standards
for Establishing Payment Rates; Inpatient Hospital
Services (amending 12 VAC 30-70-271).

Statutory Authority: §§ 32.1-324 and 32.1-325 of the Code of
Virginia and Chapter 1042 of the 2003 Acts of Assembly (Item
325 000).

Public Hearing Date: N/A - Public comments may be
submitted until March 26, 2004.

(See Calendar of Events section

for additional information)

Agency Contact: Steve Ford, Manager, Division of Provider
Reimbursement, Department of Medical Assistance Services,
600 E. Broad St., Suite 1300, Richmond, VA 23219, telephone
(804) 786-7355, FAX (804) 786-1680, or e-mail
sford@dmas.state.va.us.

Basis: Section 32.1-325 of the Code of Virginia grants to the
Board of Medical Assistance Services the authority to
administer and amend the Plan for Medical Assistance.
Section 32.1-324 of the Code of Virginia authorizes the
Director of DMAS to administer and amend the Plan for
Medical Assistance according to the board's requirements.
Specific authority for this action is found in the 2003
Appropriation Act (Chapter 1042 of the 2003 Acts of
Assembly), Item 325 OOO. The Medicaid authority as
established by § 1902 (a) of the Social Security Act (42 USC
§ 1396a) provides governing authority for reimbursement to
providers.

Purpose: The regulation governing reimbursement of
inpatient hospital capital costs is 12 VAC 30-70-271. Prior to
the July 1, 2003, effective date of the emergency regulation
preceding this proposed regulation, inpatient hospitals were
paid 100% of their actual allowable capital costs. This
proposed change provides that, as of July 1, 2003, Type Two
hospitals will be paid 80% of their actual allowable capital
costs. This proposed action is not expected to have any direct
impact on the health, safety, or welfare of citizens.

Substance: The section of the State Plan for Medical
Assistance that is affected by this action is Methods and
Standards for Establishing Payment Rates; Inpatient Hospital
Services (Attachment 4.19-A -- 12 VAC 30-70-271). Prior to
the July 1, 2003, effective date of the emergency regulation
preceding this proposed regulation, inpatient hospitals were
paid 100% of the actual allowable capital costs. The
proposed amendment adds language providing that as of July
1, 2003, Type Two hospitals will be paid 80% of allowable
capital costs.

Issues: The effect of reducing the percentage of allowable
inpatient hospital capital costs that will be reimbursed will be
lower reimbursement expenditures for DMAS. The advantage
is a significant savings to the Commonwealth. The
disadvantage to the hospital community is that there will be a
reduction in allowable capital cost reimbursement from DMAS
for inpatient hospitals.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. Pursuant to the 2003
Appropriation Act, Item 325 OOO, the proposed change
reduces the inpatient hospital capital reimbursement to 80% of
the allowable costs from 100% for nonteaching hospitals. The
proposed change has been in effect since July 2003 under the
emergency regulations.

Estimated economic impact. The proposed regulation will
permanently reduce the Medicaid capital reimbursement to
nonteaching hospitals from 100% of the allowable actual costs
to 80% of the allowable costs. This change will reduce
Medicaid reimbursements to 106 nonteaching hospitals for
inpatient capital costs by about $5.2 million per year. Of that
amount, approximately one half is the state share and the
remaining is the federal share. Thus, this change represents
approximately $2.6 million savings in Medicaid expenditures
annually for the Commonwealth, which can be used
beneficially through other government expenditure or through
lower taxes than would be required to maintain the higher
reimbursement rates.

Probably the largest cost of this proposed change is the loss
of approximately $2.6 million in federal funding. In other
words, in order to save $2.6 million, the Commonwealth will
give up another $2.6 million in federal funding.

In response to the reduction in reimbursement rates for
Medicaid Inpatient capital costs, nonteaching hospitals could
potentially: (i) choose to no longer serve any Medicaid
recipients (beyond emergency cases), (i) choose to raise
rates to private payers to offset the loss of Medicaid revenue,
or (iii) scale back services.
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The economic impact of the proposed rate reduction depends
on the effect on each nonteaching hospital’s profit margin. If a
hospital cannot offset its revenue losses from other sources
such as private payers, it could end the participation in the
Medicaid program. However, the department is not aware of
any hospitals that have left the program since July 2003 when
the payments were reduced.

Also, the available research lacks evidence that hospitals are
able to shift costs to private providers in response to reduction
on Medicaid rates.” Since no hospitals stopped participating
in the Medicaid program and they seem to be limited in their
ability to shift costs to private payers, the most likely response
would be reducing services to Medicaid recipients. This could
be a reduction in the quantity of services if hospitals start
prioritizing patients with willingness and ability to pay higher
rates, or a reduction in the quality of services if hospitals
choose to operate with fewer support staff and eliminate
services that are considered beneficial, but non-essential.
This reduction in inpatient services could also increase the
inpatient services provided by teaching hospitals whose rates
are higher. Thus, we may also see a substitution away from
nonteaching hospitals toward teaching hospitals in the
delivery in inpatient Medicaid services.

Businesses and entities affected. The proposed regulations
affect the 106 nonteaching hospitals that provide inpatient
services to Medicaid recipients, as well as their staff and
patients.

Localities particularly affected. The proposed regulations
apply throughout the Commonwealth.

Projected impact on employment. The proposal to limit
nonteaching hospitals to 80% of their allowable costs for
inpatient capital costs will likely reduce services and some
employment at these hospitals. Conversely, if there is a
significant shift of services from nonteaching hospitals to
teaching hospitals we may see an increase in employment at
teaching hospitals, which would balance some of the possible
employment loss at nonteaching hospitals.

Effects on the use and value of private property. The lower
reimbursement rates will consequently lower the value of
private nonteaching hospitals. Private hospitals may react by
offering fewer services.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: DMAS has reviewed the
Economic Impact Analysis prepared by the Department of
Planning and Budget regarding the regulations concerning
inpatient hospital services. Noting that the analysis is
predicated on potential scenarios, which may or may not
come to pass regarding hospital reactions to the new

' Zwanziger, Jack, Melnick, Glenn A., and Anil Bamzai, “Can Cost Shifting
Continue in a Price Competitive Environment?” Health Economics, v9, n3 (April
2000): 211-25.

Showalter, Mark H., “Physicians’ Cost Shifting Behavior: Medicaid versus
Other Patients,” Contemporary Economic Policy, v15, n2 (April 1997): 74-84.

reimbursement methodology, DMAS raises no issues with this
analysis.

Summary:

This  proposed regulation reduces capital
reimbursement levels for inpatient hospitals to 80%.

12 VAC 30-70-271. Payment for capital costs.

A. Inpatient capital costs shall centinue-te be paid determined
on an allowable cost basis and settled at the hospital's fiscal
year end;. Allowable cost shall be determined following the
methodology described in Supplement 3 (12 VAC 30-70-10
through 12 VAC 30-70-130). Inpatient capital costs of Type
One hospitals shall continue to be settled at 100% of
allowable cost. For services beginning July 1, 2003, inpatient
capital costs of Type Two hospitals shall be settled at 80% of
allowable cost. For hospitals with fiscal years that do not begin
on July 1, 2003, inpatient capital costs for the fiscal year in
progress on that date shall be apportioned between the time
period before and the time period after that date based on the
number of calendar months before and after that date. Capital
costs apportioned before that date shall be settled at 100% of
allowable cost, and those after at 80% of allowable cost.

cost

B. The exception to the policy in subsection A of this section is
that the hospital specific rate per day for services in
freestanding psychiatric facilities licensed as hospitals, as
determined in 12 VAC 30-70-321 B, shall be an all-inclusive
payment for operating and capital costs.

C. Until prospective payment for capital costs is implemented,
the provisions of 12 VAC 30-70-70 regarding recapture of
depreciation shall remain in effect.

VA.R. Doc. No. R03-231; Filed December 30, 2003, 4:30 p.m.
* L 4
TITLE 14. INSURANCE

STATE CORPORATION COMMISSION

REGISTRAR’S NOTICE: The State Corporation Commission
is exempt from the Administrative Process Act in accordance
with § 2.2-4002 A 2 of the Code of Virginia, which exempts
courts, any agency of the Supreme Court, and any agency
that by the Constitution is expressly granted any of the powers
of a court of record.

Title of Regulation: 14 VAC 5-321. Use of the 2001 CSO
Mortality Table in Determining Reserve Liabilities and
Nonforfeiture Benefits (adding 14 VAC 5-321-10 through
14 VAC 5-321-60).

Statutory Authority: §§ 12.1-13 and 38.2-223 of the Code of
Virginia.

Public Hearing Date: Hearing will be scheduled if requested.
Public comments may be submitted until March 12, 2004.

Agency Contact: Jarrett D. Goodwin, Principal Insurance
Analyst, State Corporation Commission, P.O. Box 1157,
Richmond, VA 23218, telephone (804) 371-9365, FAX (804)
371-9511, or e-mail jgoodwin@scc.state.va.us.
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Summary:

The proposed regulation authorizes life insurers to use the
2001 Commissioners Standard Ordinary (CSO) Mortality
Table in determining reserve liabilities and nonforefeiture
benefits for certain life insurance policies. 14 VAC 5-321-20
defines significant terms. 14 VAC 5-321-30 makes use of
the 2001 CSO Mortality Table mandatory for policies issued
on and after January 1, 2009, and authorizes insurers to
elect to use the table for policies issued on and after July 1,
2004. Provisions at 14 VAC 5-321-40 require that actuarial
opinions concerning use of the 2001 CSO Mortality Table
be based on an asset adequacy analysis. This section also
addresses use of the tables when establishing rates for
smokers and nonsmokers. Provisions at 14 VAC 5-321-50
explain the relationship and application of rules at 14 VAC
5-319 when using the 2001 CSO Mortality Table. 14 VAC 5-
321-60 addresses the use of gender-blended tables.
Promulgation of the regulation, which is based on a model
regulation adopted in 2002 by the National Association of
Insurance Commissioners, is anticipated by § 38.2-3110
and other cited sections of Title 38.2 of the Code of Virginia.

AT RICHMOND, JANUARY 6, 2004
COMMONWEALTH OF VIRGINIA
At the relation of the
STATE CORPORATION COMMISSION
CASE NO. INS-2003-00272

Ex Parte: In the matter of Adopting Rules
Governing Use of the 2001 CSO Mortality
Table in Determining Reserve Liabilities
And Nonforfeiture Benefits

ORDER TO TAKE NOTICE

Section 12.1-13 of the Code of Virginia provides that the
Commission shall have the power to promulgate rules and
regulations in the enforcement and administration of all laws
within its jurisdiction, and § 38.2-223 of the Code of Virginia
provides that the Commission may issue any rules and
regulations necessary or appropriate for the administration
and enforcement of Title 38.2 of the Code of Virginia.

The rules and regulations issued by the Commission pursuant
to § 38.2-223 of the Code of Virginia are set forth in Title 14 of
the Virginia Administrative Code.

The Bureau of Insurance has submitted to the Commission
proposed rules to be designated as Chapter 321 of Title 14 of
the Virginia Administrative Code entitled "Use of the 2001
CSO Mortality Table in Determining Reserve Liabilities and
Nonforfeiture Benefits," which set forth new rules at 14 VAC 5-
321-10 through 14 VAC 5-321-60.

The proposed rules create a new chapter (14 VAC 5-321) that
authorizes life insurers to use the 2001 Commissioners
Standard Ordinary (CSO) Mortality Table in determining
reserve liabilities and nonforfeiture benefits for certain life
insurance policies. This new chapter is based on a model

regulation adopted in 2002 by the National Association of
Insurance Commissioners.

The Commission is of the opinion that the proposed rules
submitted by the Bureau of Insurance should be considered
for adoption with an effective date of July 1, 2004.

IT IS THEREFORE ORDERED THAT:

(1) The proposed rules designated as Chapter 321 of Title 14
of the Virginia Administrative Code and entitled "Use of the
2001 CSO Mortality Table in Determining Reserve Liabilities
and Nonforfeiture Benefits," which set forth new rules at 14
VAC 5-321-10 through 14 VAC 5-321-60, be attached hereto
and made a part hereof.

(2) All interested persons who desire to comment in support of
or in opposition to, or to request a hearing to oppose the
adoption of, the proposed rules shall file such comments or
hearing request on or before March 12, 2004, in writing with
the Clerk of the Commission, Document Control Center, P.O.
Box 2118, Richmond, Virginia 23218 and shall refer to Case
No. INS-2003-00272.

(3) If no written request for a hearing on the proposed rules is
filed on or before March 12, 2004, the Commission, upon
consideration of any comments submitted in support of or in
opposition to the proposed rules, may adopt the rules
proposed by the Bureau of Insurance.

(4) AN ATTESTED COPY hereof, together with a copy of the
proposed rules, shall be sent by the Clerk of the Commission
to the Bureau of Insurance in care of Deputy Commissioner
Douglas C. Stolte, who forthwith shall give further notice of the
proposed adoption of the rules by mailing a copy of this Order,
together with the proposed rules, to all persons licensed or
authorized by the Commission pursuant to Title 38.2 of the
Code of Virginia to write or reinsure any form of life insurance,
and certain interested parties designated by the Bureau of
Insurance.

(5) The Commission's Division of Information Resources
forthwith shall cause a copy of this Order, together with the
proposed rules, to be forwarded to the Virginia Registrar of
Regulations for appropriate publication in the Virginia Register
of Regulations and shall make available this Order and the
attached proposed rules on the Commission's website,
http://www.state.va.us/scc/caseinfo.htm.

(6) The Bureau of Insurance shall file with the Clerk of the
Commission an affidavit of compliance with the notice
requirements of paragraph (4) above.

CHAPTER 321.
USE OF THE 2001 CSO MORTALITY TABLE IN
DETERMINING RESERVE LIABILITIES AND
NONFORFEITURE BENEFITS.

14 VAC 5-321-10. Authority.

This chapter is promulgated by the commission, pursuant to
§ 38.2-223 of the Code of Virginia and in accordance with
§§ 38.2-3130, 38.2-3131, 38.2-3206, 38.2-3207, 38.2-3208,
38.2-3209, and 38.2-4120 of the Code of Virginia and 14 VAC
5-319-40, to approve, recognize, permit, and prescribe the
use of the 2001 Commissioners Standard Ordinary (CSO)
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Mortality Table by and for insurers transacting the business of
insurance in this Commonwealth.

14 VAC 5-321-20. Definitions.

The following words and terms when used in this chapter shall
have the following meanings unless the context clearly
indicates otherwise:

"2001 CSO Mortality Table" means that mortality table, which
is included in the Proceedings of the NAIC (2nd Quarter
2002), consisting of separate rates of mortality for male and
female lives, developed by the American Academy of
Actuaries CSO Task Force from the Valuation Basic Mortality
Table developed by the Society of Actuaries Individual Life
Insurance Valuation Mortality Task Force, and adopted by the
NAIC in December 2002. Unless the context indicates
otherwise, the "2001 CSO Mortality Table" includes both the
ultimate form of that table and the select and ultimate form of
that table and includes both the smoker and nonsmoker
mortality tables and the composite mortality tables. It also
includes both the age-nearest-birthday and age-last-birthday
bases of the mortality tables. The 2001 CSO Mortality Table
may be accessed via the American Academy of Actuaries’
website, http:.//www.actuary.org/life/cso_0702.htm.

"2001 CSO Mortality Table (F)" means that mortality table
consisting of the rates of mortality for female lives from the
2001 CSO Mortality Table.

"2001 CSO Mortality Table (M)" means that mortality table
consisting of the rates of mortality for male lives from the 2001
CSO Mortality Table.

"Commission" means the State Corporation Commission.

"Composite mortality tables" means mortality tables with rates
of mortality that do not distinguish between smokers and
nonsmokers.

"NAIC" means the National Association of Insurance
Commissioners.

"Smoker and nonsmoker mortality tables" means mortality
tables with separate rates of mortality for smokers and
nonsmokers.

14 VAC 5-321-30. 2001 CSO Mortality Table.

A. At the election of the insurer for any one or more specified
plans of insurance and subject to the conditions stated in this
chapter, the 2001 CSO Mortality Table may be used as the
minimum standard for policies issued on or after January 1,
2005, and before the date specified in subsection B of this
section to which subsections A and B of 14 VAC 5-319-40 and
subdivision 3 of § 38.2-3130 and § 38.2-3209 of the Code of
Virginia are applicable. If the insurer elects to use the 2001
CSO Mortality Table, it shall do so for both valuation and
nonforfeiture purposes.

B. Subject to the conditions stated in this chapter, the 2001
CSO Mortality Table shall be used in determining minimum
standards for policies issued on and after January 1, 2009, to
which subdivision 3 of § 38.2-3130 and § 38.2-3209 of the
Code of Virginia and subsections A and B of 14 VAC 5-319-40
are applicable.

14 VAC 5-321-40. Conditions.

A. For policies issued on or after January 1, 2005, with each
plan of insurance with separate rates for smokers and
nonsmokers an insurer may use:

1. Composite mortality tables to determine minimum
reserve liabilities and minimum cash surrender values and
amounts of paid-up nonforfeiture benefits;

2. Smoker and nonsmoker mortality tables to determine the
valuation net premiums and additional minimum reserves, if
any, required by § 38.2-3141 of the Code of Virginia and
use composite mortality tables to determine the basic
minimum reserves, minimum cash surrender values, and
amounts of paid-up nonforfeiture benefits; or

3. Smoker and nonsmoker mortality tables to determine
minimum reserve liabilities and minimum cash surrender
values and amounts of paid-up nonforfeiture benefits.

B. For policies issued on or after January 1, 2005, with plans
of insurance without separate rates for smokers and
nonsmokers the composite mortality tables shall be used.

C. For the purpose of determining minimum reserve liabilities
and minimum cash surrender values and amounts of paid-up
nonforfeiture benefits, the 2001 CSO Mortality Table may, at
the option of the insurer for each such plan of insurance, be
used in its ultimate or select and ultimate form, subject to the
restrictions of 14 VAC 5-321-50 and 14 VAC 5-319 relative to
use of the select and ultimate form.

D. When the 2001 CSO Mortality Table is the minimum
reserve standard for any plan for an insurer, any actuarial
opinion in the annual statement filed with the commission shall
be based on an asset adequacy analysis that meets the
standards and satisfies requirements for an asset adequacy
analysis performed pursuant to § 38.2-3127.1 B of the Code
of Virginia and rules governing actuarial opinions and
memoranda at 14 VAC 5-310.

14 VAC 5-321-50. Applicability of the 2001 CSO Mortality
Table to 14 VAC 5-319.

A. The 2001 CSO Mortality Table may be used in applying
rules at 14 VAC 5-319, concerning life insurance reserves, in
the following manner, subject to the transition dates for use of
the 2001 CSO Mortality Table in 14 VAC 5-321-30.

1. When applying 14 VAC 5-319-30 B 2, the net level
reserve premium is based on the ultimate mortality rates in
the 2001 CSO Mortality Table.

2. When determining "contract segmentation method" as
defined by 14 VAC 5-319-10, all calculations are made
using the 2001 CSO mortality rate, and, if elected, the
optional minimum mortality standard for deficiency reserves
stipulated in subdivision 4 of this subsection. The value of
"gx+k+t.1" IS the valuation mortality rate for deficiency
reserves in policy year k+t, but using the unmodified select
mortality rates if modified select mortality rates are used in
the computation of deficiency reserves.

3. When applying 14 VAC 5-319-40 A, the 2001 CSO
Mortality Table is the minimum standard for basic reserves.
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4. When applying 14 VAC 5-319-40 B, the 2001 CSO
Mortality Table is the minimum standard for deficiency
reserves. If select mortality rates are used, they may be
multiplied by X percent for durations in the first segment,
subject to the conditions specified in subdivisions 1 c, 1 d,
2, and 3 of 14 VAC 5-319-40 B. In demonstrating
compliance with those conditions, the demonstrations may
not combine the results of tests that utilize the 1980 CSO
Mortality Table with those tests that utilize the 2001 CSO
Mortality Table, unless the combination is explicitly required
by regulation or necessary to be in compliance with relevant
Actuarial Standards of Practice.

5. When applying 14 VAC 5-319-50 C, the valuation
mortality table used in determining the tabular cost of
insurance shall be the ultimate mortality rates in the 2001
CSO Mortality Table.

6. When applying 14 VAC 5-319-50 E 4, the calculations
specified in 14 VAC 5-319-50 E shall use the ultimate
mortality rates in the 2001 CSO Mortality Table.

7. When applying 14 VAC 5-319-50 F 4, the calculations
specified in 14 VAC 5-319-50 F shall use the ultimate
mortality rates in the 2001 CSO Mortality Table.

8. When applying 14 VAC 5-319-50 G 2, the calculations
specified in 14 VAC 5-319-50 G shall use the ultimate
mortality rates in the 2001 CSO Mortality Table.

9. When applying 14 VAC 5-319-60 A 1 b, the one-year
valuation premium shall be calculated using the ultimate
mortality rates in the 2001 CSO Mortality Table.

B. Nothing in this section shall be construed to expand the
applicability of 14 VAC 5-319 to include life insurance policies
excepted from regulation pursuant to 14 VAC 5-319-30 B.

14 VAC 5-321-60. Gender-Blended Tables.

A. For any ordinary life insurance policy delivered or issued for
delivery in this Commonwealth on and after January 1, 2005,
that utilizes the same premium rates and charges for male
and female lives or is issued in circumstances where
applicable law does not permit distinctions on the basis of
gender, a mortality table that is a blend of the 2001 CSO
Mortality Table (M) and the 2001 CSO Mortality Table (F)
may, at the option of the insurer for each plan of insurance, be
substituted for the 2001 CSO Mortality Table for use in
determining minimum cash surrender values and amounts of
paid-up nonforfeiture benefits. No change in minimum
valuation standards is implied by this subsection.

B. When applying subsection A of this section, the insurer
may choose from among the blended tables developed by the
American Academy of Actuaries CSO Task Force and
adopted by the NAIC in December 2002.

C. It shall not, in and of itself, be a violation of § 38.2-508 or
§ 38.2-508.2 of the Code of Virginia concerning respectively,
unfair discrimination and discrimination prohibited, for an
insurer to issue the same kind of policy of life insurance on
both a sex-distinct and sex-neutral basis.

DOCUMENT INCORPORATED BY REFERENCE

2001 CSO Mortality Table, December 2002, National
Association of Insurance Commissioners.

VA.R. Doc. No. R04-82; Filed January 6, 2004, 4:51 p.m.
L 2 L 2
TITLE 22. SOCIAL SERVICES

STATE BOARD OF SOCIAL SERVICES

Title of Regulation: 22 VAC 40-80. General Procedures and
Information for Licensure (amending 22 VAC 40-80-10,
22 VAC 40-80-30 through 22 VAC 40-80-60, 22 VAC 40-80-
80 through 22 VAC 40-80-210, 22 VAC 40-80-230, 22 VAC
40-80-240, 22 VAC 40-80-260, 22 VAC 40-80-270, 22 VAC
40-80-290, 22 VAC 40-80-300, 22 VAC 40-80-310, 22 VAC
40-80-330, 22 VAC 40-80-340, 22 VAC 40-80-370; adding
22 VAC 40-80-375, 22 VAC 40-80-390 through 22 VAC 40-
80-520; repealing 22 VAC 40-80-220, 22 VAC 40-80-350,
22 VAC 40-80-360, 22 VAC 40-80-380).

Statutory Authority: §§ 63.2-217, 63.2-1732, 63.2-1733 and
63.2-1734 of the Code of Virginia.

Public Hearing Date: N/A - Public comments may be
submitted until March 26, 2004.

(See Calendar of Events section

for additional information)

Agency Contact: Kathryn Thomas, Program Development
Consultant, Department of Social Services, 7 North Eighth St.,
Richmond, VA 23219, telephone (804) 726-7158, FAX (804)
726-7132, or e-mail kathryn.thomas@dss.virginia.gov.

Basis: Section 63.2-217 of the Code of Virginia gives broad
authority for the board to adopt regulations as are necessary
or desirable to carry out the purpose of Title 63.2. Sections
63.2-1732, 63.2-1733 and 63.2-1734 give the board authority
to adopt and enforce regulations to carry out the provisions of
Title 63.2 regarding assisted living facilities, adult day care
centers, and child welfare agencies, respectively.

Purpose: This regulation contains the general requirements
that are applicable to all the department’s licensed programs.
The Code of Virginia requires that application fees be
charged, applications be filed and certain types of licenses
issued, investigations be conducted, records be maintained by
licensed facilities, variances can be granted, and regulations
be adopted for the commissioner to use in determining when
to impose sanctions. This regulation contains the
department’s rules to carry out these provisions.

This regulation protects the health, safety and welfare of
adults and children receiving care in licensed facilities by
ensuring that procedures are in place for both the department
and the licensee to follow in the licensure process required by
the Code of Virginia. It also provides for sanctioning and
termination of licensure when health and safety requirements
are not met.
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Substance: PART I. INTRODUCTION. Definitions are added,
amended or deleted as necessary to best explain the
standards.

PART Il. LICENSING STANDARDS. The name of "adult care
residence" is changed to "assisted living facility." Reference
to "child day center system" is deleted because this program
no longer exists.

PART IIl. THE LICENSE. "Limited liability company" is added
to the list of organizations that may apply for a license to
operate a facility or agency.

A list of "offenses" that may cause a licensee to be guilty of a
Class 1 misdemeanor is added.

Exceptions that allowed an existing assisted living facility to
receive a second conditional or provisional license with the
approval of the State Fire Marshal were deleted.

An exception is added that specifies that child day centers will
receive a license for two years.

A standard now requires that the most recent violation notice
be posted in the facility or agency rather than allowing the
licensee to post a notice indicating where it may be viewed in
the facility.

PART IV. THE LICENSING PROCESS. A new standard now
requires that all applicants for licensure attend preapplication
orientation. Options are provided for how the training may be
obtained.

A new standard amends the requirements
frequency of inspections in licensed facilities.

regarding

Amendments were made to the standard regarding early
compliance to require that a facility must request early
compliance after a conditional or provisional license prior to
the mid-point of the licensure period or within 90 days of the
expiration of the conditional or provisional license, whichever
comes first.

Amendments specify that in order for a renewal application to
be considered complete, the licensee must have paid any
outstanding civil penalty assessed after a final order.

Amendments specify that the department will not process a
renewal application when the current license is being denied
or revoked in accordance with the Administrative Process Act.

PART V. ALLOWABLE VARIANCES. In PART | the definition
of “allowable variance” was amended to reflect the intent of
the Code of Virginia, thus duplicative information was deleted.

The requirements were amended to allow applicants or
licensees to submit new material within 30 days if a request
for an allowable variance is denied, but makes it clear that the
decision regarding the second request will be considered final
and cannot be appealed.

PART VII. COMPLAINT INVESTIGATION. The standard
providing for a parental hotline was expanded to establish a
toll-free telephone number to receive complaints on all
licensed facilities.

PART VIII. SANCTIONS. This part was amended to
incorporate provisions in the Code of Virginia for special

orders and other changes that are related to the imposition of
administrative sanctions against licensed facilities.

A chart was added to 22 VAC 40-80-370 to explain the appeal
process steps when administrative sanctions are imposed.

22 VAC 40-80-375 was added to provide information about
steps that can be taken to collect unpaid civil penalty
payments.

PART IX. APPEALS AND HEARINGS. This is an entirely new
part added upon the advice of the Office of the Attorney
General to incorporate the department’'s procedures for
hearings related to adverse actions. A dated version of the
procedures exists but it has never been promulgated. It has
now been updated and the Office of the Attorney General
recommends that it be incorporated into this regulation.

Issues: The advantage of this regulation to applicants and
licensees is that they are made aware of the general licensing
standards they will be required to meet. This is also
advantageous for licensing staff because implementation is
consistent for all licensed programs. There are no
disadvantages to the public or the Commonwealth because of
this regulation.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The proposed
substantive changes include (i) introducing new language
explaining hearing procedures, (ii) incorporating recent
statutory changes into the regulations, (i) making the
payment of outstanding civil penalties a condition for
licensure, and (iv) requiring pre-application training for all
providers.

Estimated economic impact. These regulations contain
general licensure rules applicable to all programs that are
licensed by the Department of Social Services (the
department). The facilities regulated under these rules are
assisted living facilities, adult day care centers, private child
placing agencies, child caring institutions, independent foster
homes, family day homes, and child day centers.

The most extensive proposed revision is the inclusion of a
new section explaining hearing procedures for these licensed
programs. Pursuant to a recommendation by the Office of the
Attorney General, the Board of Social Services (the board)
proposes to add a new section. This section contains detailed
information primarily about initiating, processing, and finalizing
appeal requests in addition to other pertinent information.
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According to the department, the proposed changes are in
accordance with the Administrative Process Act and reflect
the procedures followed in practice at least in the last two
decades. Therefore, the proposed amendments are not
expected to produce any significant economic effect, but may
create some value by providing information on the appeals
procedures and by reducing the potential for confusion among
the regulated entities.

The proposed changes will also incorporate recent statutory
requirements. One of the changes provides that some acts
might make a licensee subject to a class 1 misdemeanor
pursuant to a statutory change that occurred in 2002." The
main benefit of this change is informing the public about this
new law. Another statutory change requires that the licensure
period for child day centers is a fixed period of two years
rather than up to three consecutive years.2 The period of
licensure remains at "up to three successive years" for all
other licensed facilities. In the past, the department issued
licenses to child day centers for a period of one, two, or three
years. The length of licensure approval was determined
according to the guidance document titled "Performance
Based Licensing and Monitoring." The varying lengths of
licensure approval may have signaled the quality of the
facility. Provided that the length of approval correctly reflects
the true quality of the facility, this signal inherent in the
licensure approval would produce desirable economic
outcomes. First, it would allow the department to allocate
more resources to facilities with shorter lengths of licensure to
improve compliance and quality, and fewer resources to
facilities with higher quality. Second, potential customers
would have information about the quality of the services they
are about to receive and adjust their willingness to pay
according to the signaled quality. The economic outcome of
both of these effects would be a better allocation of limited
public and private resources. However, this outcome would
be achieved only if the length of licensure is an appropriate
measure of quality, which is beyond the scope of this analysis
to determine. Thus, it follows that the fixed two-year licensure
period may have introduced some net economic costs.

Additionally, the proposed amendments will incorporate
relatively older statutory changes: adding an exception for
inspection of financial records of child welfare agencies3 and
adding updated statutorily established inspection frequencies
for various facilities and whether the inspections are to be
announced or unannounced.” The actual effects of these
changes should have been realized when the Code of Virginia
was amended several years ago. Thus, no significant
economic effect is expected upon incorporation of these
amendments in the regulations.

The board also proposes to establish a requirement that in
order for a renewal application by a licensee to be considered
complete, any outstanding civil penalties must be paid. As of
June 2003, the department was owed about $36,300 from 56

! § 63.2-1712 of the Code of Virginia as amended in 2002.
2§ 63.2-1701 of the Code of Virginia as amended in 2002.
3 § 63.2-1702 of the Code of Virginia as amended in 1997.
4§ 63.2-1706 of the Code of Virginia as amended in 1999.

facilities in unpaid civil penalties. The outstanding fines range
from $500 to $1,500 per facility and some fines have been
due since 1999. This requirement will likely strengthen
enforcement in collecting penalties overdue to the department
and probably provide incentives to improve compliance.

Finally, the board proposes to expand the preapplication
orientation requirement to include all applicants for licensure.
Currently, this requirement is mandatory for assisted living
facilities pursuant to § 63.2-1800 of the Code of Virginia but
not for others. In practice, however, the department makes
this program available to all facilities free of charge and some
voluntarily attend. The orientation takes half a day and
provides information to new license applicants on health and
safety issues and resident's rights.  According to the
department, voluntary attendance is quite good, but some who
need the orientation most may choose not to attend. Also, the
department’s inspectors have noted improved compliance at
the facilities following the orientation. The most recent data
indicate that approximately 468 licensees/facilities voluntarily
attended the prelicensure orientation in the last fiscal year.
The department anticipates negligible change in the
mandatory participation relative to current voluntary
attendance. Thus, no significant economic effect is likely to
result unless this training prevents a catastrophic health or
safety event that would otherwise occur. Prediction of such
"low-probability-high-cost" events requires extensive data,
which is not available in this case.

Businesses and entities affected. The proposed regulations
apply to 636 assisted living facilities, 72 adult day care
centers, 67 private child placing agencies, 6 child caring
institutions, 3 independent foster homes, 1,657 family day
homes, and 2,586 child day centers.

Localities particularly affected. The proposed regulations are
not anticipated to affect any locality more than others.

Projected impact on employment. The statutory change
introducing a two-year uniform licensure period for child day
centers may have increased the demand for services provided
by facilities that were receiving shorter licensure approval and
may have decreased the demand for services provided by
some other facilities. This may have shifted the employment
at the facility level, but the net effect on within-industry
employment level was probably not significant as the overall
demand for these services is unlikely to be affected by this
change.

Effects on the use and value of private property. Similarly, the
two-year uniform licensure period for child day centers may
have increased the revenues of facilities that would otherwise
be granted a shorter license approval and decreased the
revenues of other facilities. Thus, this change may have had
a positive or negative effect on the value of facilities through
changes in profit stream depending on the length of licensure
they would have otherwise received.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Department of
Social Services concurs with the Economic Impact Analysis
prepared by the Department of Planning and Budget.
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Summary:

The proposed amendments incorporate changes that have
been made to the Code of Virginia since the last revision of
the regulation. This regulation contains general
requirements that are applicable to all the department’s
licensed programs but that are not included in the
programmatic regulations. The regulation explains the
application and licensing processes and the responsibilities
of both the department and the applicant or licensee in
those processes. These amendments reflect the current
practices of the department as they relate to subject
facilities. The most substantive changes were made to Part
VIl regarding sanctions because amendments have been
made to the Code of Virginia regarding negative actions
since the regulation was last revised. Also, upon the advice
of the Office of the Attorney General, a new part related to
hearings has been added. These procedures affect licensed
facilities when they are involved in negative actions.

PART I.
INTRODUCTION.

22 VAC 40-80-10. Definitions.

The following words and terms; when used in this chapter;
shall have the following meanings; unless the context clearly
indicates otherwise:

"Administrative hearing”" means a hearing that is conducted
pursuant to § 2.2-4020 of the Administrative Process Act.

"Adult care facility" means a licensed adult—care—residence
assisted living facility or adult day care center.

"Adverse action” means any case where the department either
gives notice of revocation or refuses to issue a license for an
assisted living facility, adult day care center or child welfare
agency or imposes another administrative sanction pursuant
to § 63.2-1709 of the Code of Virginia.

"Aggrieved party” means an applicant or licensee who has
requested an appeal in accordance with instructions provided
after the department has given written notice of the imposition
of an administrative sanction or adverse action for an assisted
living facility, adult day care center, or child welfare agency.

. f . N ’ _

"Allowable variance" means {i)}-permissionto-meet-the-intent

o
ora Sl tar ,da d{..by Some-means GEEIEI E 1ah-as SEEE ed b_y HI ©
permission is granted by the department to a licensee or
applicant for licensure to meet the intent of a standard by
some means other than as specified by the standard when the
applicant or licensee has demonstrated that (i) the
implementation of a standard would impose a substantial
financial or programmatic hardship and (ij) the variance would
not adversely affect the safety and well-being of persons in
care.

"Applicant" means the person, corporation, partnership,
association, limited liability company or public agency which
that has applied for a license.

"Board" means the State Board of Social Services.

"Child welfare agency" means a child day center, child-day
eenter—system; child-placing agency, child-caring institution,
family day home, family day system, or independent foster
home.

"Commissioner" means the Commissioner of the Department
of Social Services.

"Complaint" means an accusation that a licensed-facility-is-not
in—compliance—with-licensing—standards—ortaw facility that is

subject to licensure is operating without a license or that a
licensed facility is not in compliance with licensing standards
or law.

"Conditional license" means a license which that may be
issued to a new facility to operate in order to permit the
applicant to demonstrate compliance with specified standards.

"Consent agreement”" means an agreement between the
licensee and the department that the licensee will perform
specific actions for the purpose of correcting violations to
come into compliance with standards or statutes.

"Council" means the Child Day-Care Council.
"Day" means a calendar day unless otherwise specified.

"Denial" means the act of refusing to grant a license after
receipt of an original or renewal application.

"Department” means the Department of Social Services.

"Early compliance" means replacement—of that the licensee
has demonstrated full compliance with requirements, allowing
the department to replace a provisional or conditional license
with a regular license.

"Functional design" means the design features of building and
grounds not regulated by the Building Code, necessary for
particular activities and operations of a facility subject to
licensure by the Department of Social Services.

"Good character and reputation" means findings have been
established and knowledgeable, reasonable, and objective
people agree that the individual (i) maintains business or
professional, family, and community relationships which are
characterized by honesty, fairness, truthfulness, and
dependability; and (ii) has a history or pattern of behavior that
demonstrates the individual is suitable and able to administer
a program for the care, supervision, and protection of children
or adults. Relatives by blood or marriage and persons who are
not knowledgeable of the individual, such as recent
acquaintances, may not be considered objective references.

"Hearing" means agency processes other than those
informational or factual inquiries of an informal nature
provided in §§ 2.2-4007 and 2.2-4019 of the Code of Virginia
and includes only (i) opportunity for private parties to submit
factual proofs in formal proceedings as provided in § 2.2-4009
of the Code of Virginia in connection with the making of
regulations or (ii) a similar right of private parties of public
agencies as provided in § 2.2-4020 of the Code of Virginia in
connection with case decisions.

"Hearing coordinator" means the person designated by the
Department of Social Services to perform certain
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administrative functions involved in setting up and carrying out
the hearings concerning adverse action on a license for an
assisted living facility, adult day care center or child welfare
agency, as set out herein.

"Hearing officer" means an attorney selected from a list
maintained by the Executive Secretary of the Supreme Court
in accordance with § 2.2-4024 of the Code of Virginia to
preside at hearings concerning adverse action on a license for
an assisted living facility, adult day care center or child welfare
agency.

"Informal conference” means the informal fact-finding
procedures available pursuant to §§ 2.2-4019 and 2.2-3021 of
the Code of Virginia.

"Licensee" means the person, corporation, partnership,
association, limited liability company, or public agency to
whom a license is issued and who is legally responsible for
compliance with the regulations and statutory requirements
related to the facility.

"Probationary status" means the placing of a licensee on
notice that the ehild-welfare facility or agency is substantially
out of compliance with the terms of its license and the health,
safety, and well-being of ehildren persons in care are at risk.
Probationary status is a precursor to more serious action such
as revocation, denial, or injunctive action unless immediate
corrective action occurs.

"Provisional license" means a license which that may be
issued upon expiration of a regular license when the licensee
is temporarily unable to substantially comply with the
requirements of the standards law and regulations.

"Recommended findings of fact and recommended decision”
means the report prepared by the hearing officer upon
evidence presented in the administrative hearing based on the
applicable laws and regulations under which the department
operates.

"Regular license" means a license whieh that is issued for 12
months or more as provided in Chapters-9-and-10-of Fitle 634
Chapter 17 (§ 63.2-1700 et seq.) of Title 63.2 of the Code o
Virginia to a facility determined to be in substantial compliance
with applicable standards and regulations. The actual duration
of the licensure period is stated on the license.

"Revocation" means the act of terminating a license during its
effective dates because of findings of serious noncompliance.

"Special order" means an order imposing an administrative
sanction issued to any party licensed pursuant to Title 63.2 of
the Code of Virginia by the commissioner that has a stated
duration of not more than 12 months. A special order shall be
considered a case decision as defined in § 2.2-4001 of the
Code of Virginia. The 12-month period begins 30 days after
notification of the issuance of a special order or at the
conclusion of all appeal steps.

PART II.
LICENSING STANDARBS REGULATIONS.

22 VAC 40-80-30. Responsibility of the department.

Through the administration of the licensing program, the
Department of Social Services assumes responsibility to

ensure that licensed facilities and agencies provide children
and adults with at least a minimum level of care in accordance
with standards regulations prescribed by the State Board of
Social Services and Child Day-Care Council. The department
also has the responsibility to investigate allegations of illegal
operations and to initiate action to supress illegal operations.
The Virginia Code requires the State Board of Social Services
to adopt standards—and regulations for the licensure of the
following categories of facilities and agencies:

1. Adult day-care centers;

Adult-careresidences Assisted living facilities;
. Private child placing agencies;

. Child caring institutions;

. Independent foster homes;

. Family day homes; and

N o g~ w N

. Family day systems;-and.
The Code of Virginia Gede requires the Child Day-Care

Council to adopt standards-and regulations for the licensure of
child day centers.

22 VAC 40-80-40. Adoption of standards regulations.

The State Board of Social Services or the Child Day-Care
Council has adopted a-set-of-standards regulations for each
category listed above. The definition of each category and
requirements for licensure are contained in each set—of
standards regulation.

22 VAC 40-80-50.
development/revision process.

Standards Regulation

A. In developing or revising stanrdards regulations for licensed
facilities or agencies, the Department of Social Services,
acting as agent for the State Board of Social Services and
Child Day-Care Council, adheres to the requirements of the
Administrative Process Act (§9-6-14:4 § 2.2-4000 et seq. of
the Code of Virginia) and the public participation process.

B. Fhe-department-seolieits Input from licensees, associations

of licensees, experts in related fields, advocacy organizations,
consumers, and the general public is solicited in the
development or revision of licensing standards regulations
through informal and formal comment periods and public
hearings.

C. The-department-conduets Periodic reviews are conducted

and, when necessary, comprehensive revisions of each set-of
standards regulation to assure that its standards continue to
protect vulnerable children and adults in out-of-home care
while considering the interests of both providers and
consumers of care.

PART Il
THE LICENSE.

22 VAC 40-80-60. General.

A. A license to operate a facility or agency is issued to a
specific person or organization to provide out-of-home care to
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children or adults. An organization may be a partnership,
association, corporation, limited liability company, or public
entity.

B. Pursuant to § 63.2-1712 of the Code of Virginia, any
person, officer, or member of a governing board of any
association or corporation that operates an assisted living
facility, adult day care center, or child welfare agency shall be
guilty of a Class 1 misdemeanor if he:

1. Interferes with any representative of the commissioner in
the discharge of his licensing duties;

2. Makes to the commissioner or any representative of the
commissioner any report or statement with respect to any
assisted living facility, adult day care center, or child welfare
agency that is known by such person to be false or untrue;

3. Operates or engages in the conduct of these facilities
without first obtaining a license as required or after such
license has been revoked or has expired and not been
renewed; or

4. Operates or engages in the conduct of one of these
facilities serving more persons than the maximum stipulated
on the license.

22 VAC 40-80-80. Conditional license.

The department may issue a conditional license to a new
facility or agency in order to permit the applicant to
demonstrate compliance with specified standards. A

conditional license may be effectivefor—anyperiod—notto

renewed, but the issuance of a conditional license and any
renewals thereof shall be for no longer a period than six
successive months. When the conditional period is over, the
facility or agency must substantially meet the standards or be
denied a license. Conditional licenses may be used only for
new facilities or agencies.

marshal-a-second conditional-license-maybe-issued {o-a
licensee to-permit the licensee-additional time-1o-comply-wil
the Fire-Prever tsF c 'esleﬁ whe IH .e censee-has-purchased-an

22 VAC 40-80-90. Regular license.

A regular license is issued when the activities, services,
facilities, and applicant's financial responsibility substantially
meet the requirements for a license that are set forth by
standards regulations adopted by the State Board of Social
Services or the Child Day-Care Council and any additional
requirements that may be specified by the Code of Virginia.

22 VAC 40-80-100. Duration of licensure.

Each license and renewal thereof may be issued for a period
of up to three successive years. The criteria for determining
the periods of licensure are based on the activities, services,
management, and compliance history of the facility.

A triennial three-year license may be issued when a facility's
activities, services, and management routinely and
substantially exceed the minimum standards.

A biennial two-year license may be issued when a facility's
services and management routinely meet and maintain
compliance with minimum standards and may exceed on a
sustained basis in some areas.

An annual license may be issued when a facility's activities,
services, and management indicate an inconsistent level of
compliance but substantial compliance is reached. Some
reinforcement and guidance are needed in order for the facility
to meet or maintain minimum requirements.

EXCEPTION: A license, other than a conditional or provisional
license, issued to a child day center shall have a duration of
two years from the date of issuance.

22 VAC 40-80-110. Provisional license.

When a regular license expires and the applicant is
temporarily unable to comply with the requirements of the
standards regulations, the department may issue a provisional
license for any period not to exceed six months. A provisional
license shall not be issued to a facility or agency that-helds
immediately following a conditional license. At the conclusion
of the provisional licensure period, the facility or agency must
be in substantial compliance with licensing standards or be
denied a license to continue operation.

22 VAC 40-80-120. Terms of the license.

A. A facility or agency shall operate within the terms of its
license.

B. The terms of any license include:
1. The operating name of the facility or agency;

2. The name of the individual, partnership, association,
corporation, limited liability company, or public entity
sponsoring the facility or agency;

3. The physical location of the facility or agency;

4. The maximum number of children or adults who may be
in care at any time;

5. The period of time for which the license is effective; and

6. For child care facilities or agencies, the age range of
children for whom care may be provided.

C. The terms of a license may include other limitations which
that the department may prescribe within the context of the
standards regulations for any facility/agency.

D. The provisional license cites the standards with which the
licensee is not in compliance.

E. The conditional license cites the standards with which the
licensee must demonstrate compliance when operation
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begins, and also any standards with which the licensee is not
in compliance.

F. Prior to changes in operation whieh that would affect the
terms of the license, the licensee shall secure a modification
to the terms of the license from the department. (See 22 VAC
40-80-190.)

G. The following documents shall be posted, when applicable,
in a prominent-place-at-each-public-entrance—of conspicuous

place on the licensed premises;—when-applicable so that they
are visible to the public:

1. The most recently issued license;

2. The most recent compliance—plan-or-a—written—notice—of
where-itmay-bereviewed-in-the-faeility violation notice;

3. Probationary status announcements; and
4. Denial and revocation notices-; and
5. Any other documents required by the commissioner.

PART IV.
THE LICENSING PROCESS.

22 VAC 40-80-130. Preapplication—consultation Provider

support services.

A. The department’s programmatic regulations require both
general and specific training in various subject areas. The
department provides preapplication consultation, ongoing
technical assistance and consultation, and formal training
sessions. The department’s licensing representatives will
provide assistance to any person seeking information about
obtaining a license and information about initial and ongoing
training requirements.

B. Applicants for licensure shall complete a prelicensure
orientation program that focuses on health and safety
standards, and residents’ rights where applicable, offered
through or approved by the department. The commissioner
may, at his discretion, waive the orientation requirement or
issue a license conditioned upon the owner's or
administrator’s completion of the required training.

EXCEPTIONS: The following persons are exempt from the
requirements of prelicensure training:

1. An applicant who has previously owned or managed a
facility in satisfactory compliance with regulations; and

2. Applicants for adult day care centers and child welfare
agencies if notified by the department that such training is
unavailable.

22 VAC 40-80-140. The initial application.

A. Upon request, the department will provide an application
form for a license to operate a facility or agency. There are a
number of licensing offices located throughout the state. Fhe
locatio |.te elp' |e!| © I'b bs'l Eﬁ'd.a cas-se =e.el by-each-office
B. The department shall will consider an application complete
when the application fee and all the required information is
submitted in the form required by the department. The
schedule of fees for licenses is provided in 22 VAC 40-160-46
et-seqg-, Fee Requirements for Processing Applications. If the
department finds the application incomplete, the applicant will
be notified in writing within 15 days of receipt of the
incomplete application. If the applicant does not resubmit a
complete application within 30 days from the notification, all
materials except the nonrefundable fee will be returned to the
applicant.

C. The applicant shall complete and submit the application to
the department at least 60 days prior to a planned opening
date to allow the department time to act on the application.

D. The applicant may withdraw a request for a license.

22 VAC 40-80-150. Approval of buildings and functional
design features.

A valid certificate of occupancy is one prerequisite for
licensure. When an application is for licensure of a building
whieh that has not previously been used for the type of license
or use group being sought, or when renovations are made in
the building, the department must approve functional design
features of the building in accordance with applicable
department regulations. The procedures are as follows:

1. Prior to beginning construction or renovation, the
applicant or prospective applicant shall submit to the
department floor plans whieh that clearly indicate the use of
space and other plans for compliance with all requirements
for the building:—use-of-space,—and-bathroomfacilities and
physical environment contained in the applicable
regulations.

(NOTE: Applicants and prospective applicants are urged to
present their plans for compliance with departmental
regulations to the department as early as possible and
before entering into contracts in order to assure that the
building can be preapproved as meeting the department's
regulations. Architects, contractors, or building officials may
not be thoroughly familiar with these functional design
requirements, and costly errors can be avoided through
early review by the department. The—plan—for—structures
must-clearly-indicate the use-of space.)
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2. The department will notify the applicant or prospective
applicant within 10 working days of receipt if the plans to
comply are incomplete, identifying the information still
needed before the request can be considered complete.

3. When a complete plan is received, the department will
issue within 20 days a Preliminary Approval Statement or a
letter indicating disapproval of the plan and the reasons for
disapproval.

(NOTE: A Preliminary Approval Statement does not imply
that the department will approve the application for
licensure since other factors will affect issuance decisions.)

4. All Preliminary Approval Statements are conditional upon
there being no change in the proposal or the circumstances
affecting them and upon approval of all required fire, health,
or building officials.

5. The department will forward a copy of the Preliminary
Approval Statement to the appropriate building official.

6. After construction or renovation, department staff will
make an on-site inspection to evaluate compliance with the
functional design requirements of the applicable regulations.
Findings of this on-site inspection will be forwarded to the
applicant and the local building official.

22 VAC 40-80-160. The investigation.

A. At the time of the initial application and annually thereafter,
the applicant or licensee shall be responsible for obtaining
inspection reports from appropriate fire and health agencies to
determine compliance with applicable regulations.

EXCEPTION: Subsection A of this section does not apply to
child placing agencies or family day systems.

1. All buildings shall be inspected and approved by the local
building official when required. This approval shall be
documented by a Certificate of Use and Occupancy
indicating that the building is classified for its proposed
licensed purpose.

2. At the time of the initial application and at least annually
thereafter, the applicant or licensee shall obtain an
inspection report from state or local fire authorities, as
applicable, to determine compliance of the building or
buildings with the Virginia Statewide Fire Prevention Code.

3. At the time of the initial application and at least annually
thereafter, the applicant or licensee shall obtain an
inspection report from state or local health authorities which
that shall include approval of general sanitation and, if
applicable, water supply, sewage disposal systems, and
food service operations for the building or buildings in which
the facility is operated.

B. The department's representative shalt will make an on-site
inspection of the proposed facility or agency and an
investigation of the proposed services, as well as an
investigation of the character, reputation, and financial
responsibility of the applicant. Compliance with all standards
will be determined by the Department of Social Services. The
licensee is responsible for correcting any areas of
noncompliance found during any on-site inspection.

NOTE: See 22 VAC 40-90, 22 VAC 40-190 or 22 VAC 15-50,
as applicable.

C. The applicant or licensee shall make available to the
department's representative the facility's or agency's books
and records. The applicant or licensee shall also allow the
department's representative to interview the facility's or
agency's agents, employees, residents, participants, and any
person under its custody, control, direction, or supervision.

EXCEPTION: Section 63.2-1702 of the Code of Virginia
provides for an exception in regard to inspection of financial
records of child welfare agencies under specified conditions.

D. After the on-site inspection the licensing representative
shall will discuss the findings of the investigation with the
administrator er , licensee or designee. As applicable, the
applicant shall submit an acceptable plan for correcting any
areas of noncompliance following these discussions.

E. At any time during the investigation, an applicant or
licensee may request an allowable variance to any standard
which that creates a special hardship. (See Part V Allowable
Variance (22 VAC 40-80-220 et seq.).)

22 VAC 40-80-170. Notice to the applicant of issuance or
denial of a license.

A. When the investigation is completed, the department sha#
will notify the applicant of its decision regarding the issuance
of a license.

G- B. When the department intends to deny the license, the
department shall will send a letter stating the reasons for this
action and the applicant's right to appeal the decision. (See
Part VIII (22 VAC 40-80-330 et seq.).)

22 VAC 40-80-180. Determination of continued compliance
(renewal and monitoring visits inspections).

A. In order to determine continued compliance with standards
during the effective dates of the license, the department's
licensing representative shalt will make announced and
unannounced visits—to inspections of the facility or agency
during the hours of its operation. The licensee is responsible
for correcting any areas of noncompliance found during
renewal or monitoring visits inspections.

B. All licensed child welfare agencies shall be inspected at

least twice a year. At least one unannounced inspection of

each licensed facility shall be made each year.

C. Atleast-two-inspections-of-each-licensed-adult-care-facility
: -

sha be. nade eale year-and-in eLuer hsta ce t_ne chewa

hori | ) .
as-he-considers-appropriate- All adult care facilities issued a
license for a period of six months shall be inspected at least
two times during the six-month period, and at least one of
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those inspections shall be unannounced. All adult care
facilities issued a license for a period of one year shall be
inspected at least three times each year, and at least two of
those inspections shall be unannounced. All adult care
facilities issued a license for a period of two years shall be
inspected at least two times each year, and at least one of
those inspections shall be unannounced. All adult care
facilities issued a license for a period of three years shall be
inspected at least one time each year, and that visit shall be
unannounced.

D. The department's representative may also make such visits
te inspections of any homes or facilities that are approved by
the licensee for the placement or care of children as one of
the licensed services of the agency.

E. For any licensed assisted living facility, adult day care
center, or child welfare agency, the department may conduct
such other announced or unannounced inspections as are
considered appropriate.

NOTE: When necessary to respond to excessive workloads or
to give priority to higher risk situations, the department may
use its discretion to increase or decrease the frequency of
announced and unannounced wisits inspections made to
licensed facilities during the year.

22 VAC 40-80-190. Modification.

A. The licensee may request a modification of the terms of a
license at any time during the period of the license. The
request must be submitted in writing to the department's
representative.

The department will evaluate written information about any
planned changes in operation whieh that would affect either
the terms of the license or the continuing eligibility for a
license. A licensing representative may wisit inspect the facility
during the process of evaluating a proposed modification.

Examples of such changes are: changes in the number of
children or adults to be served, staff responsibilities,
availability and use of the physical plant, and changes in
program focus or needs of the population to be served.

B. If a modification can be granted under the standards the
department

will issue a modified license reflecting the changes. In the
event that a new application is needed;—thetlicensee—shall
receive—written—notification—of —such—When—the or the
modification cannot be granted, the licensee shall-alse will be
advised by letter.

22 VAC 40-80-200. Early compliance.

A. A provisional or conditional license may be voided and a
regular license issued when all of the following conditions
exist:

1. The facility or agency complies with all standards listed
on the face of the provisional or conditional license wel-in
advanee prior to the mid-point of the licensure period or
within 90 days of the expiration date of the provisional or
conditional license, whichever comes first, and the facility or
agency is in substantial compliance with all other standards.

2. Compliance has been verified by an on-site observation
by the department's licensing representative or, when
applicable, by written evidence provided by the licensee.

3. All other terms of the license remain the same.

B. The licensee shall make a written request to the licensing
representative for replacement of a provisional or conditional
license with a regular license.

C. When the request is approved by the department, the
effective date of the new regular license shall will be the same
as the beginning date of the voided license. When the request
is not approved, the reasons for this action shalt will be
confirmed to the licensee in writing.

D. Early compliance shall not be considered once a—renewal
application-has-been-filed-by the facility or agency has filed a

renewal application.
22 VAC 40-80-210. Renewal process.

A. The department shall will send an application for renewal of
the license to the licensee prior to the expiration date of the
current license. The licensee shall submit the completed
application form, including all attachments and the licensing
application fee, in a timely manner to assure adequate time for
processing by the department. In order for the application to
be considered complete, the licensee must have paid any
outstanding civil penalty assessed in a case decision.

B. Fhelicensee—shall-submit-the—completed—applicationform

The department
will not process a renewal application that is not complete or
when the current license is being denied or revoked in
accordance with the provisions of the Administrative Process
Act.

C. Should a current license expire before a new license is
issued, the current license shall remain in effect provided that
a complete application was filed prior to expiration of the
current license and a decision for licensure is pending.

G D. The department shalt will follow the procedure for
investigation and notice to the applicant previously outlined in
22 VAC 40-80-160, 22 VAC 40-80-170, and 22 VAC 40-80-
180.

PART V.
USE-OF ALLOWABLE VARIANGE VARIANCES.

22 VAC 40-80-220. Use-of allowable-variances: (Repealed.)
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22 VAC 40-80-230. Conditions for initiating a request.

A licensee or applicant may request an allowable variance
when he believes that the existing regulations—pese standard
or requirement poses a speeial substantial financial or
programmatic hardship and when he believes that either an
alternative method of compliance with the intent of the
regulation-which standard that is causing the hardship, or the
actual suspension of all or part of that regulation standard,
would neither endanger the safety or well-being of persons in
care nor create a violation of statutes or of the requirements of
another regulatory agency.

22 VAC 40-80-240. Process.
A. Consideration-of-an-allowable-variance-is-initiated-when-a

written—request-to—thelicensing—office—is—received-from-the
applicant-orlicensee: The licensee or applicant shall make a

written request for consideration of an allowable variance.
The department's licensing representative may provide
consultation to the applicant or licensee in the development of
the written request and throughout the allowable variance
process.

1. The licensee or applicant shall make-a-writtenrequest-for
an-allowable-variance-which deseribes describe the special

hardship or hardships to the existing program or to a
planned innovative or pilot program that will be caused by
the enforcement of the requirement or requirements.

2. When—possible; The licensee or applicant shall propose
alternatives to meet the purpose of the requirement which

that will ensure the protection and well-being of persons in
care.

3. The licensee or applicant sheuld shall obtain, when
requested by the department, the opinions of professionals
in the field or documented research, or both, that the
proposed activities, facilities, or equipment are not injurious
to persons in care.

4. The department can authorize allowable variances only
to its own licensing standards, not to regulations of another
agency or to any requirement in federal, state, or local laws.

B. The department's licensing representative shall will notify

the petltlonlng appllcant or Ilcensee of the—reeeipt—ef—hrs

1. The designated—autheority department may attach

conditions to the granting of the allowable variance in order
to protect persons in care.

2. Allowable variances are conditional upon there being no
change in the circumstances which that were the basis for
the approval. Any allowable variance may be rescinded or
modified if needs or conditions change; additional
information becomes known which that alters the basis for
the original decision; the applicant or licensee fails to meet
any conditions attached to the allowable variance; or results
of the allowable variance jeopardize the safety, comfort, or
well-being of persons in care.

3. Allowable variances expire automatically when there is a
change in the facility's location or a change in the
sponsorship of the facility or agency.

EXCEPTION: Allowable variances issued to private child
placing agencies and family day systems are transferable
when agencies change location.

4. The department's licensing representative shall will
review each allowable variance at least annually. At
minimum, this review shall address the impact if of the
allowable variance on persons in care, adherence to any
conditions attached, and the continuing need for the
allowable variance.

D. Denial.

1. When the decision is to deny a request for an allowable
variance, the reason or reasons shall will be provided in
writing to the applicant or licensee.

2. When a request for an allowable variance is denied, it
may be reconsidered if the applicant or licensee submits
another written request and provides new or additional
supporting information within 30 days of denial.

NOTE: After the 30-day period, the applicant or licensee
may submit a new allowable variance request describing
changed conditions.

department the department's decision.

representative-
C. Approval.
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& 3. The reviewers—decision—shall—befinaland—not
appealable department will reconsider the new request and
the additional information and will notify the applicant or
licensee of the decision within 30 days of receipt of the
second request. This decision will be considered final and is
not appealable.

E. When an allowable variance is denied, expires, or is
rescinded, routine enforcement of the standard or portion of
the standard shall be resumed.

F. The applicant or licensee may at any time withdraw a
request for an allowable variance.

PART VI.
PROBLEM SOLVING CONFERENCES.

22 VAC 40-80-260. First step review.

A. The applicant or licensee may request either a desk review
by, or a meeting with, the assigned licensing representative's
immediate supervisor.

B. If the request stems from a desire to contest the findings or
conclusions of an inspection, the following procedures shall

apply:

1. The applicant or licensee shall make the request within
15 days of receiving the compliance plan.

2. The request shall specify the contested finding or
conclusion and shall specify whether a desk review or
conference is being requested.

3. The request shall include the applicant's or licensee's
reasons or other evidence supporting the request for a
review or a conference.

C. The first step informal desk review or conference will be
held at the supervisor's office unless the supervisor
designates a different location. The following procedures shall

apply:

1. The supervisor shalt will report the findings of a desk
review in writing within 10 days of receiving the request and
supporting materials or shall will hold the requested
conference within 30 days of receipt of such request and
materials.

2. When the request is for a conference, the supervisor
shall will, within 10 days following the conference, confirm to
the applicant or licensee in writing the results of the
conference and any subsequent decisions made by the
supervisor.

22 VAC 40-80-270. Second step review.

A. If after the first step review, the applicant or licensee
believes that the laws, regulations, or departmental policies
have been applied or interpreted in a manner that was
unreasonable, arbitrary or capricious, he may request a
second step review by program supervisory personnel as
assigned by the Director of Licensing Programs according to
the provisions of this section.

B. A second step review shall not be requested to challenge
the content of an established law, regulation, or policy.

However, the application of a law, regulation, or policy may be
challenged.

C. When a second step reviews-are review is requested, the
request must be in writing and—must—specify—whether—the
applicant—or—licensee—is—requesting—a—desk—review—or—a
.~ Horence—Cof SFEeRGEs shail—be |_eld |;t|e eglon—or i
II e F oRd als desglnated by—the dl_eetm t'e.l dl e.sg ated

D. The second step review request shall:

1. Be made within 15 days of the date of the first step
response;

2. Specify the reason for requesting the second step
informal review and include such information, explanation,
or additional materials as necessary to support the
applicant's or licensee's belief that the decision reached at
the first step was unreasonable, arbitrary, or capricious; and

3. Include a copy of relevant materials and correspondence
developed at the first step of the informal appeal process.

E. Within 30 days of receipt of this request, the director's office
shall will respond in writing erschedule—the—conference with
the results of the desk review or schedule a conference.

PART VII.
COMPLAINT INVESTIGATION.

22 VAC 40-80-290. Receipt of complaints.

Complaints may be received in written or oral form and may
be anonymous. The department maintains a parental-hetline
torespond-to-complaintsregarding-child-care-operations toll-
free telephone line to receive complaints on all licensed
facilities.

22 VAC 40-80-300. Investigation of complaints.

The department has the responsibility to investigate any
complaints regarding alleged violations of the standards or
statutes and complaints of the abuse and neglect of persons
in care.

NOTE: In an investigation ef involving suspected adult or child
abuse, neglect, or exploitation in a licensed facility, the
investigation shall will be conducted jointly with the local
department of social services whenever possible in
accordance with departmental policy.

22 VAC 40-80-310. Notification of findings.

When the investigation is completed, the licensee shall will be
notified of the findings of the investigation. Any necessary
corrective action will be identified.
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PART VIII.
SANCTIONS.

22 VAC 40-80-330. Violation of standards or statutes.

A. The Commissioner of the Department of Social Services
may impose such sanctions or take such actions as are
appropriate for violation of any of the standards or statutes or
for abuse or neglect of persons in care. Such—sanctions
incl . : ) | the i " ¢ L

B. The following reasons may be considered by the
department for the imposition of administrative sanctions:

1. Failure to demonstrate or maintain compliance with
applicable standards or for violations of the provisions of the
Code of Virginia;

2. Permitting, aiding or abetting the commission of any
illegal act in the licensed facility or agency;

3. Engaging in conduct or practices that are in violation of
statutes and standards relating to abuse, neglect, or
exploitation of children or adults; or

4. Deviating significantly from the program or services for
which a license was issued without obtaining prior written
approval from the department, or failure to correct such
deviations within a specified time.

22 VAC 40-80-340. Administrative sanctions.

The commissioner may impose administrative sanctions or
initiate court proceedings, severally or jointly, when
appropriate in order to ensure prompt correction of violations
involving noncompliance with state law or regulation in
assisted living facilities, adult day care centers and child
welfare agencies as discovered through any inspection or
investigation conducted by the Department of Social Services,
the Virginia Department of Health, the Virginia Department of
Mental Health, Mental Retardation and Substance Abuse
Services, or by state and local building or fire prevention
officials. These administrative sanctions include:

1. Petitioning the court to appoint a receiver for any assisted
living facility or adult day care center;

2. Revoking or denying renewal of a license for any assisted
living facility or adult day care center that fails to comply
with the limitations and standards set forth in its license for

violation that adversely affects, or is an imminent and
substantial threat to, the health, safety or welfare of
residents, or for permitting, aiding or abetting the
commission of any illegal act in an adult care facility;

3. Revoking or denying renewal of a license for any child
welfare agency that fails to comply with the limitations and
standards set forth in its license;

4. Imposing administrative sanctions through the issuance
of a special order as provided in § 63.2-1709 D of the Code
of Virginia. These include:

a. Placing a licensee on probation upon finding that the
licensee is substantially out of compliance with the terms
of the license and that the health and safety of residents,
participants or children are at risk;

b. Reducing the licensed capacity or prohibiting new
admissions when it has been determined that the
licensee cannot make necessary corrections to achieve
compliance with the regulations except by a temporary
restriction of its scope of service;

c. Requiring that probationary status announcements and
denial and revocation notices be posted in a conspicuous
place on the licensed premises and be of sufficient size
and distinction to advise consumers of serious or
persistent violation;

d. Mandating training for the licensee or licensee’s
employees, with any costs to be borne by the licensee,
when it has been determined that the lack of such training
has led directly to violations of regulations;

e. Assessing civil penalties of not more than $500 per
inspection upon finding that the licensee is substantially
out of compliance with the terms of its license and the
health and safety of residents, participants or children are
at risk;

f. Requiring licensees to contact parents, guardians or
other responsible persons in writing regarding health and
safety violations; and

g. Preventing licensees who are substantially out of
compliance with the licensure terms or in violation of the
regulations from receiving public funds.

22 VAC 40-80-350. Civil—penalty —or—appointment—or
receivership: (Repealed.)

| | | . . . 122 VAC
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22 VAC 40-80-360. lmposition—of sanctions—or—civil
penalties: (Repealed.)

22 VAC 40-80-370. Appeal process.

A. The applicant or licensee will receive a notice of the
department's intent to impose an administrative sanction. This
notice shall will describe the sanction or sanctions and the
reasons for the imposition ef-the—administrative—sanction.
Service of the notice of adverse action is achieved by mailing
the notice to the applicant or licensee, unless service is made
by other means and acknowledged by the applicant or
licensee. If the applicant or licensee wishes to request an
informal conference or, when available, an administrative
hearing, he shall have 15 days after service of the notice to
make such a request. If service is accomplished by mail, three
days shall be added to the 15-day period.

B. Upon receipt of the notice to impose an administrative
sanction, the applicant or licensee has the right to appeal the
decision in accordance with the Administrative Process Act
(896144 § 2.2-4000 et seq. of the Code of Virginia). The
procedures for filing an appeal shalt will be outlined in the
notice. All-appeals-from-netice-of-imposition-of-administrative
sanctions—shall-be—received—in—writing—fromthe—applicantor

The applicant or licensee shall submit any appeal of
imposition of an administrative sanction in writing within 15
days of receipt of the notice.

C. If the applicant or licensee fails to request an informal
conference within 15 days of receipt of the notice, the notice
will constitute the department’s final decision. The decision
will take effect 30 days after receipt of the notice.

F—Upo ”I'g ° ape“.t'e', © ap.ple'.“ |e||te |a sceiverthe

the—licensee—of the—adultcarefacilitymayparticipate—and
present—evidence: D. The appeal process available is

governed by law. Where the sanction is imposed by means of
a special order as provided in § 63.2-1709 of the Code of
Virginia, the case decision is issued by the commissioner
following findings and conclusions resulting from the informal
conference. Other sanctions include a provision for an
administrative hearing, which is described in § 2.2-4020 of the
Code of Virginia, prior to the issuance of the case decision.
For ease of reference, the process steps are displayed in the
following chart:

List of Sanctions with Appeal Provisions

Circuit Court
Review of

Informal Administrative | Case

Conference | Hearing Decision
ADMINISTRATIVE

SANCTION

Place licensee on X X
probation
Reduce licensed X X
capacity
Restrict admissions X X
Mandate training X X
for licensee or staff
Assess civil penalty X X
Require written X X
contact with
responsible
persons
Prevent receipt of X X
public funds
Deny application for X X
new or renewal
license
Revoke license X X X
File petition for X
appointment of a
receiver

22 VAC 40-80-375. Failure to pay civil penalty.

A. If an outstanding civil penalty assessed after a case
decision is not paid as required, the commissioner shall have
the authority to:

1. Assess a late fee if the civil penalty payment is 60 days
overdue;

2. Reduce the duration of the licensure period if the civil
penalty payment is 60 days overdue; and
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3. Deny renewal or revoke the license if the civil penalty
payment is 90 days overdue.

B. The department will also institute legal collection

procedures to collect unpaid penalties.
22 VAC 40-80-380. Appeals- (Repealed.)

PART IX.
HEARINGS PROCEDURES.

22 VAC 40-80-390. Scope.

The appeal process as set forth in this part shall apply
whenever the Department of Social Services takes adverse
action on a license for an assisted living facility, adult day care
center or child welfare agency. Therefore, whenever the
department either revokes or refuses to issue or renew a
license or imposes any other sanction for an assisted living
facility, adult day care center, or child welfare agency, the
procedures specified in this part to produce a case decision
shall be initiated.

22 VAC 40-80-400. Statutory basis for appeal process.

The Department of Social Services is mandated by statute to
enforce the standards adopted by the State Board of Social
Services or the Child Day Care Council pursuant to § 63.2-
1734 of the Code of Virginia, regarding facilities required to be
licensed under Chapter 17 (§ 63.2-1700 et seq.) of Title 63.2
of the Code of Virginia. As part of this enforcement duty,
§§ 63.2-1709 D and 63.2-1710 of the Code of Virginia require
that the procedures under the Administrative Process Act
(§ 2.2-4000 et seq., of the Code of Virginia) shall apply
whenever the department takes adverse action.

22 VAC 40-80-410. Duties of the hearing coordinator.

The hearing coordinator is the person designated by the
Department of Social Services to perform certain
administrative functions involved in setting up and carrying out
the appeal process. The hearing coordinator’s duties include,
but are not limited to, the following:

1. Making a request to the Supreme Court for a hearing
officer upon timely request for a formal administrative
hearing.

2. Scheduling the date, time and location for the hearing.

3. Ensuring that a court reporter has been hired to record
the hearing.

4. Preparing appropriate material for distribution to all
participants. This includes the appointment of the hearing
officer, preparing the notice of the hearing, and preparing
the forms for the hearing officer to subpoena witnesses. It
also includes submission of documents in the record,
appropriate standards and any other pertinent information to
all participants.

5. Monitoring the status of proceedings and the observance
of timeframes throughout the appeal process.

22 VAC 40-80-420. Informal conference.

A. Section 2.2-4019 of the Code of Virginia provides the
aggrieved party the right to request an informal conference. In
the case of administrative sanctions that include a provision
for an administrative hearing, the named party and the agency
may consent to waive such a conference to go directly to the
hearing.

B. The informal conference is a fact-finding process. The
purpose of an informal conference is to give the aggrieved
party an opportunity to present information or evidence he
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believes indicates that the intended sanction was based on
factual error or on misinterpretation of facts, or to determine if
the dispute may be resolved by consent. The department will
decide if the conference will be open to the public.

C. If the aggrieved party believes the matter can be resolved
by consent, a written proposal must be submitted to the
department-appointed chair of the conference no later than
five work days prior to the conference unless different
arrangements are agreed upon with the chair. In no case may
a proposed consent agreement be submitted later than the
day of the conference.

D. Following the informal conference, the chair will prepare a
written report and recommended decision to the department
that will include statutory authority or legal basis for the
remaining steps in the administrative appeals process; a
summary of the conference; the previous disposition as set
out in the notice of adverse action, i.e., those issues on
appeal; the findings of fact; the description of evidence; and
the recommended decision or options. Within 90 days from
the date of the informal conference, or from a later date
agreed to by the aggrieved party and the agency, the
department will issue its official decision in writing to the
aggrieved party, including information concerning the named
party’s right to continue his appeal. The written report
prepared by the chair will be attached to the letter and will be
incorporated by reference.

E. When an informal conference is conducted following
notification of an intent to issue a special order, the issuance
of the special order shall be considered a case decision as
defined in § 2.2-4001 of the Code of Virginia. Service of the
decision following the informal conference shall be achieved
by mailing the decision to the licensee, unless service is made
by other means and acknowledged in writing by the licensee.
If the licensee wishes to appeal the decision, he shall have 30
days after service of the notice to make such a request. If
service is accomplished by mail, three days shall be added to
the 30-day period. Any appeal following an informal
conference related to special orders shall be made to the
circuit court. All other appeals shall follow procedures set forth
in the Administrative Process Act.

22 VAC 40-80-430. Consent agreements.

A. A consent agreement may be proposed by a licensee in
lieu of adverse action. The proposed consent agreement shall
be submitted no later than five work days prior to the
conference unless different arrangements are agreed upon
with the chair. In no case may a proposed consent agreement
be submitted later than the day of the informal conference.
The duration and terms of the consent agreement are
negotiable. A licensing representative will negotiate the
proposed agreement with the licensee and submit the
proposed agreement to the division director, who will make
the decision to accept or reject the consent agreement on
behalf of the department or recommend such acceptance or
rejection to the commissioner.

B. Elements of an acceptable consent agreement. An
acceptable consent agreement shall contain the following
specific elements:

1. Dates of key actions, such as letter of sanction, timely
appeal, the informal conference (if already held), and the
names of the parties;

2. The assertion that all violations detailed in the letter of
denial or revocation have been corrected or will be
corrected by a time specified in the proposed agreement;

3. A description in detail of the case-specific systemic
solution proposed that addresses the causes of the past
history of violations, including the methods the licensee has
in place to prevent violations and to monitor results;

4. A statement agreeing to future maintenance of
substantial compliance with all regulations;

5. Statements outlining and acknowledging the process and
timelines for moving the proposed agreement through the
steps that will follow submission of the proposal signed by
the provider, including statements that (i) the Director of the
Division of Licensing Programs will evaluate the proposal
and respond by letter and (ii) the licensee understands that
if the proposal is conditionally accepted, final approval and
the division director’s signature will be withheld until after
satisfactory on-site verification of results, including the
information that the duration of the agreement will begin
when the director accepts and signs the document;

6. The duration of the consent agreement, including the
information that the period begins when the division director
signs;

7. A statement that when the division director signs the
agreement, signifying final acceptance, the division director
is also agreeing to rescind the outstanding adverse action
and that the licensee is agreeing to withdraw all appeals to
that action; and

8. A statement outlining conditions for termination of the
final agreement for cause and the nature of the licensee’s
appeal rights in that event.

C. Recommendation and approval process.

1. The department appointed negotiator will review the draft
agreement and either make a final suggestion or advise the
licensee that a recommendation will be made to the division
director.

2. Two originals of the final proposal, signed by the licensee
and dated, shall be mailed to the negotiator.

3. The negotiator will review the submissions to assure
conformity with his expectations and return them to the
division director with any recommendations.

4. The division director will review the proposal and write to
the licensee, copying the negotiator, either affirming
conditional approval to proceed to verification stage or
stating changes required before the proposal will be
conditionally approved.

5. Licensing staff will perform on-site verification, advise the
division director of results, and submit a written
recommendation with rationale.

6. If the results warrant it, the division director will prepare a
cover letter enclosing one of the original signed consent
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agreements, and will forward a copy to the licensing unit
and all other parties who were copied on the adverse action
letter.

7. If the on-site inspection is unsatisfactory, the division
director will advise the licensee by letter.

D. Oversight responsibilities during the effective dates of
consent agreements. Throughout the duration of the consent
agreement, licensing staff will make frequent inspections to
determine whether the terms of the consent agreement are
being implemented and whether its intended results are being
achieved.

22 VAC 40-80-440. Acknowledgment of request for an
administrative hearing.

Upon receipt of the written request from the aggrieved party
for an administrative hearing pursuant to §§ 2.2-4020 and 2.2-
4021 of the Code of Virginia, a hearing will be scheduled in
the locality where the aggrieved party operates unless he
expressly waives this venue provision (§ 8.01-261 of the Code
of Virginia). The hearing coordinator will request appointment
of a hearing officer from the list of qualified attorneys kept by
the Supreme Court of Virginia. After a hearing officer is
appointed and duly designated by the commissioner, a notice
of hearing will be sent to the aggrieved party with a copy to
the agency representative for the case. The department may
be represented either by counsel or by agency staff
authorized by § 2.2-509 of the Code of Virginia. After the
hearing officer is appointed, the hearing coordinator will
forward a copy of the relevant licensing standards and appeal
procedures to the hearing officer. The hearing coordinator will
not be directly involved in any investigation or litigation
function in connection with the case.

22 VAC 40-80-450. Continuances.

A request for continuance shall be made to the hearing officer
at least five days prior to the time designated for the hearing,
except in cases of emergency. No continuance of an
administrative hearing shall be granted except at the
discretion of the hearing officer, for good cause shown and
with due consideration of the potential risks to residents,
participants or children in the facility from extended exposure
to conditions detailed in the agency’s revocation or denial
letter. All parties involved in a hearing shall avoid delay
caused by unnecessary postponements or continuances so
that a decision can be made expeditiously.

22 VAC 40-80-460. Recesses and postponements.

The hearing officer has authority to grant recesses and
postponements where necessary for the convenience and
comfort of the parties, witnesses, and the court reporter.

22 VAC 40-80-470. Prehearing conferences.

The hearing officer has the statutory power to hold
conferences for the settlement or simplification of issues by
the parties. The hearing officer may hold a prehearing
conference for the stipulation of certain facts or for any other
purposes that might be accomplished by such a preliminary
process. It may be useful for the hearing officer to direct the
parties to submit to him and exchange in advance of the
conference:  proposed statements of issues, proposed

stipulations, requests for information, statements of position,
proposed procedural data, and the exchange of exhibits. The
notice for such a prehearing conference must be established
by the hearing officer as to the date, time and place for such
conference. It will not be necessary to provide a verbatim
reporting of the prehearing conference. A report summarizing
the results of this conference must be prepared, consisting of
a list of appearances, agreements reached, the hearing
officer’s rulings, and other matters decided. A copy of this
report shall be provided to all persons who entered
appearances, which shall become part of the agency record.

22 VAC 40-80-480. Conduct of hearing.

A. To initiate the proceedings, the hearing officer will call the
hearing to order and make a brief statement giving the name
of the proceeding, its case number, the names of all persons
present and involved in the proceeding, and other appropriate
introductory remarks such as the general rules of decorum
and conduct. The parties shall be entitled to be accompanied
by and represented by counsel. Before the formal
presentation of evidence begins, the parties should be given
an opportunity to bring up any preliminary matters or motions.
If a hearing officer has questions or issues regarding the
procedures in the hearing or his role in conducting the
hearing, these questions shall be directed to the hearing
coordinator. The parties at administrative hearings have the
right to conduct cross-examination to obtain full and fair
disclosure of the facts. The hearing officer will decide if the
hearing will be open to the public.

B. The following shall be the order of proceedings at all
hearings, subject to modification by the hearing officer before
such hearing is commenced, for good cause:

1. Presentation, argument, and disposition of all preliminary
matters and motions.

2. Presentation of opening statements. Such statements are
not subject to cross-examination or an opportunity to
present argumentative testimony.

3. Agency representative presents the case, calling
witnesses in such order as is seen fit. Each witness should
be subject to direct, cross, and redirect examination. Both
the counsel for the adverse party and the hearing officer
may direct questions to the witness.

4. The aggrieved party should present its case, using the
same guidelines as established in subdivision 3 of this
subsection.

5. Rebuttal evidence by the agency representative should
be permitted.

6. At the close of the presentation of evidence, the parties
may exercise their rights pursuant to §§ 2.2-4020 and 2.2-
4021 of the Code of Virginia. The parties, on request, shall
be given the opportunity for closing argument and may
submit for the record, in writing, proposed findings and
conclusions.

22 VAC 40-80-490. Rules of evidence.

A. The burden of proof shall be upon the proponent.
Therefore, if this is a situation where the department has
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revoked a license or imposed another administrative sanction
subject to appeal by administrative hearing, the department is
the proponent and has the burden of proof. However, in
cases where the department has refused to grant an initial or
renewal license, the proponent is the applicant and has the
burden of proving that it should be granted a license.

B. The formal rules of evidence shall not apply. The hearing
officer should receive any probative evidence, and should
strike, on objection or own motion, evidence that is irrelevant,
immaterial, insubstantial, privileged, or repetitive, as required
by §§ 2.2-4020 and 2.2-4021 of the Code of Virginia. If a
question or answer at hearing is irrelevant, improper, or
excludable, the hearing officer should strike it without waiting
for an objection.

C. A party to the hearing may conduct examinations or cross
examinations without rigid adherence to formal rules of
evidence, provided the examination or cross examination
does not become abusive or constitute harassment of the
witness, and the examination can be shown to be necessary
to result in full and fair disclosure of the facts bearing upon
matters in issue. The hearing officer may examine all or any
of the witnesses at the hearing.

22 VAC 40-80-500. The record at hearing.

All testimony in the administrative hearing must be recorded
either stenographically or by mechanical means. All
documents or other evidence received are also part of the
record and must be maintained. In addition, a record must be
maintained of all evidence offered but excluded. See Rule 2A:
3 (c) of the Rules of the Supreme Court of Virginia. As a
matter of practice, it would be appropriate for the hearing
officer to conditionally receive evidence and thereafter, if it is
excludable, to avoid considering it in making the decision. In
this way, if it is determined on judicial review that the hearing
officer erroneously decided that the evidence was excludable,
the case can be remanded for reconsideration of the evidence
submitted but rejected as exhibits.

22 VAC 40-80-510. Recommendations of the hearing
officer.

A. By statute, the hearing officer shall recommend findings of
fact and a decision upon the preponderance of the evidence
presented by the record and relevant to the basic law under
which the agency is operating (§§ 2.2-4020 and 2.2-4021 of
the Code of Virginia.). The recommended decision of the
hearing officer shall be made upon consideration and review
of the record as a whole or such portions of the record as may
be cited by any party to the proceedings. The findings of fact
shall be based exclusively on admissible evidence or matters
that are officially noticed. The recommendation shall be in
writing and shall include specific findings on all the major facts
in issue.

B. The hearing officer shall provide a recommendation within
90 days from the date the agency record is closed (that is, the
date of the final hearing or the date by which the hearing
officer prescribes that all evidence shall be submitted) or from
a later date if agreed to by the aggrieved party and the agency
(§ 2.2-4024 of the Code of Virginia). If the hearing officer
does not render a recommended decision within 90 days, the
named party to the case decision may provide written notice

to the hearing officer and the Executive Secretary of the
Supreme Court that a decision is due. If no recommended
decision is made by the hearing officer within 30 days from
receipt of the notice, then the Executive Secretary of the
Supreme Court, pursuant to § 2.2-4024 of the Code of
Virginia, shall remove the hearing officer from the hearing
officer list and report the hearing officer to the Virginia State
Bar for possible disciplinary action, unless good cause can be
shown for the delay.

C. The available remedies offered by the hearing officer shall
be to (i) uphold the decision of the department; (ij) recommend
reversing the decision; or (i) recommend issuance of a
different sanction as provided in § 63.2-1709 D of the Code of
Virginia.

D. The findings, conclusions and recommended decision shall
be provided to the parties and thereafter either party has 10
days to submit any exceptions in writing to the hearing
coordinator for review by the commissioner regarding the
recommended decision of the hearing officer. The hearing
officer should incorporate the procedure for making
exceptions to his recommended decision within the text of his
report and recommendation.

E. The hearing officer shall forward the agency record,
including the recommendation; all documents submitted by
the parties; a listing of all exhibits presented, received and
rejected; and the transcript of the hearing to the hearing
coordinator.

22 VAC 40-80-520. Case decision.

A. The commissioner, after review of the findings of fact and
recommended decision of the hearing officer, shall make a
case decision and issue an order in the case within 30 days
from the date that the commissioner receives the hearing
officer’s recommendation (§§ 2.2-4020 and 2.2-4021 of the
Code of Virginia). The commissioner shall provide notification
to the aggrieved party of the decision within 30 days of receipt
of the hearing officer’s recommendation. If the commissioner
does not render a decision within 30 days, the aggrieved party
to the case decision may provide a written notice to the
commissioner that a decision is due. If no decision is made
within 30 days from the commissioner’s receipt of the notice,
the decision is deemed to be in favor of the aggrieved party.
Service of the notice of the commissioner’s decision is
achieved by mailing the notice of the case decision to the
licensee, unless service is made by other means and
acknowledged in writing by the licensee. If service is
accomplished by mail, three days shall be added to the 30-
day period. If the licensee wishes to appeal the decision, he
shall have 30 days after service of the notice of case decision
to make such request.

B. The signed original case decision shall remain in the
custody of the agency as a public record, subject to the
agency’s records retention policy. The signed originals or
facsimiles thereof, together with the full record or file of the
case, shall be made available for public inspection or copying
except as the agency may, in its discretion under § 2.2-4023
of the Code of Virginia, decide to withhold part or all of the
records.
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C. The provisions for appealing the commissioner’s order in
accordance with the Administrative Process Act are found at
§§ 2.2-4025 through 2.2-4030 of the Code of Virginia.

D. When issuance or renewal of a license as an adult care
facility has been refused by the commissioner, the applicant
shall not thereafter for a period of one year apply again for
such license. When issuance or renewal of a license for a
child welfare agency has been refused by the commissioner,
the applicant shall not thereafter for a period of six months
apply again for such license.

EXCEPTION: An adult care facility or a child welfare agency
may apply again for such license before the end of the
applicable specified period if the commissioner in his sole
discretion believes that there has been such a change in the
conditions on account of which he refused the prior application
as to justify considering the new application.

VA.R. Doc. No. R03-41; Filed January 7, 2004, 10:38 a.m.

* kkkkkk*k

Title of Regulation: 22 VAC 40-141. Licensing Standards
for Independent Foster Homes (amending 22 VAC 40-141-
10 through 22 VAC 40-141-40, 22 VAC 40-141-60 through
22 VAC 40-141-130, 22 VAC 40-141-150, 22 VAC 40-141-
170 through 22 VAC 40-141-210; adding 22 VAC 40-141-
87).

Statutory Authority: §§ 63.2-217 and 63.2-1734 of the Code
of Virginia.

Public Hearing Date: N/A - Public comments may be
submitted until March 26, 2004.
(See Calendar of Events section
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for additional information)

Agency Contact: Cynthia Carneal, Operations Consultant,
Department of Social Services, 7 N. Eighth St., Richmond, VA
23219, telephone (804) 726-7140, FAX (804) 726-7132, or e-
mail cynthia.carneal@dss.virginia.gov.

Basis: Section 63.2-217 of the Code of Virginia grants the
State Board of Social Services (board) the authority to adopt
regulations as necessary or desirable to carry out Title 63.2.
Section 63.2-1734 of the Code of Virginia states that the
board shall adopt regulations for the activities, services and
facilities to be employed by persons and agencies required to
be licensed under Title 63.2 and that the regulations shall be
designed to ensure that such activities, services and facilities
are conducive to the welfare of the children under the custody
or control of such persons or agencies. Independent foster
homes are included in the definition of child welfare agencies
as referenced in § 63.2-100 of the Code. The regulation is
necessary to implement the required code provisions.

Purpose: The major purposes of the amended regulation are
to incorporate statutory changes in the Code of Virginia and to
include amendments that would allow parents and legal
guardians the option to retain custody of their child during the
placement in an independent foster home, strengthen the
safety requirements, distinguish between the needs of young
children and adolescents, update medical requirements and
background check requirements for providers, and clarify
requirements regarding capacity and the qualifications of
providers. Additionally, the purpose of amending the
regulation includes prohibiting physical restraint techniques
being used on children in independent foster homes and to
include language regarding the responsibilities of the licensee.
The amendments are considered essential to protect the
health, safety and welfare of children who are temporarily
placed by their parents or legal guardians directly into a foster
home, independent of local departments of social services or
a licensed child-placing agency.

Substance: Change the title from "Minimum Standards for
Licensed Independent Foster Homes" to "Licensing Standards
for Independent Foster Homes."

The primary Code of Virginia changes reflected in the
proposed regulation are:

1. Updating necessary Code of Virginia references as a
result of recodification;

2. Including statements requiring sworn statements of
affirmation and criminal record checks in addition to a
search of the Child Protective Services Central Registry;
and

3. Amending definitions to reflect changes in the Code of
Virginia as a result of recodification.

Other changes include:

1. Providing for “placement agreements” to be to accepted
in licensed independent foster homes as an option to an
entrustment agreement, allowing parents to retain legal
custody during a child’s placement;

2. Introducing requirements for placing agreements and
individualized service plans;

3. Amending the length of a child’s placement in an
independent foster home to “not longer than 180 days” with
an exception that placement may exceed 180 days for
reasons of parental illness/recuperation or military
deployment if that was the reason for the placement and the
provider then refers the child to the local department of
social services to request an assessment of the care and
custody of the child to determine if additional services or
evaluations are necessary;

4. Deleting the exception to the experience and training
requirements for licensed and registered family day care
home providers and family day care homes approved by
licensed family day care systems when providing foster care
to children enrolled in the day care home;

5. Adding a statement that the provider shall be responsible
for the home’s day-to-day operation and for meeting
licensing requirements;

6. Requiring the provider, and any assistants left alone with
children, to be able to speak, read, and write in English
sufficient to understand and carry out the responsibilities
and requirements of the standards to ensure the care,
safety and protection of children;

7. Allowing the provider to complete initial foster parent
orientation and training sessions offered by local
departments of social services and licensed child-placing
agencies to meet the training requirements during the first
six months of initial licensure as an independent foster
home;

8. Requiring the provider, any assistants, and any other
adults expected to be alone in the home with children to
receive, prior to licensure or employment, certification in first
aid and cardiopulmonary resuscitation;

9. Including “other adults expected to be alone in the home
with children” among those required to maintain a current
certificate in first aid and cardiopulmonary resuscitation;

10. Revising the medical requirements for the provider,
assistants and household members to no longer require
tuberculin skin tests for children and to permit assessments
for the risk of tuberculosis infections and disease to be
acceptable for providers, assistants, and adult household
members, as appropriate; requiring subsequent screening
or testing, as appropriate, every two years thereafter; and
requiring evaluations for any individual who comes in
contact with a known case of tuberculosis or develops
chronic respiratory symptoms;

11. Clarifying the maximum number of children in an
independent foster home to include "any other children who
reside in the home";

12. Requiring drinking water to be available at all times
unless prohibited by a physician’s order;

13. Including special diets prescribed by a dentist and
recognizing and respecting established religious dietary
practices observed by individual children;
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14. Strengthening the transportation requirements to include
providers not “knowingly” allowing children to be transported
by any person who has driving violations that place the
occupants of the vehicle at risk, and allowing for parents or
legal guardians of a child placed in the independent foster
home to be exempt from this requirement when transporting
their own child unless it poses an immediate danger to the
health and safety of that child;

15. Strengthening the transportation requirements to require
providers to report subsequent driving violations to the
licensing representative and provide a copy of the provider’'s
and assistant’s driving record upon licensure renewal;

16. Ensuring that first aid supplies are easily accessible to
adults, but not to children under the age of 13; prescription
and nonprescription medications are inaccessible to
children under the age of 13; and allowing the providers to
permit self-administration of medication by a child under
certain circumstances;

17. Adding missing children, death of a child, or any
placement outside of the foster home to the list of reportable
incidents;

18. Prohibiting the use of physical restraint on children in
the independent foster home;

19. Distinguishing between the supervision requirements of
young children and children with special needs and the
supervision requirements for adolescents during the use of
time-out or separation as a discipline technique;

20. Including additional
requirements, e.g. bathroom
requirements; and

physical accommodation
requirements and crib

21. Adding home safety requirements that include, but are
not limited to, listing poison control numbers by each
telephone; placing child-resistant covers over all outlets
when caring for children who are developmentally delayed
to a preschool level; placing infants on their backs to sleep;
not using portable cribs, play yards, or playpens as sleeping
accommodations; prohibiting children who are under age 10
or who have motor or developmental delays from using the
upper levels of a bunk bed; and immunization and other
safety requirements for pets.

Issues: The public is expected to benefit from this regulation.
The regulation strengthens the protections offered to children
who are temporarily placed by their parents or legal guardians
directly into a foster home, independent of local departments
of social services or a licensed child-placing agency. The
proposed amendments strengthen the authority and rights of
parents by establishing an option allowing them to temporarily
place their child in an independent foster home while retaining
legal custody. This change enables the family to select
whether temporarily entrusting a child to the provider or
temporarily placing a child with a placing agreement best
meets the family’s specific needs and circumstances.

The department does not anticipate any increase in the
workloads of local departments of social services or the local
juvenile and domestic relations court as a result of this
regulation. The proposed amendments, while strengthening

the protections of children, should not pose any unreasonable
hardship to licensees.

The department sees no disadvantages to the public or the
Commonwealth.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The proposed
amendments to the regulations will allow parents and legal
guardians to retain the custody of the children placed in an
independent foster home, increase the length of time a child
may remain in an independent foster home from 90 days to
180 days, and allow placements longer than 180 days in
certain cases. Additionally, numerous health and safety
standards will be updated.

Estimated economic impact. The proposed amendments to
the regulations apply to independent foster homes. These
foster homes receive children directly from parents or legal
guardians through a temporary entrustment agreement. For
example, independent foster homes may receive children from
parents deployed for military service overseas, or parents
experiencing medical problems to the extent they can no
longer care for their children. These foster homes receive
children directly from parents independent of local
departments of social services and licensed private child-
placing agencies and operate independently. In the absence
of direct services provided and monitoring by public child
welfare agencies, licensing requirements help ensure that
these facilities provide the necessary level of care compatible
with health and safety of the children. Although not required,
all of the current independent foster homes are also approved
to accept children from local departments of social services
and/or licensed private child-placing agencies and
consequently subject to more stringent health and safety
standards.

Currently, there are three licensed independent foster homes
in the Commonwealth. The number of children under the care
of a licensed independent foster home at a given time is
approximately six. The parents needing respite care place
about 22 children from time to time, but only three or four of
these children reside in independent foster homes at a time.
In addition to placements for respite care, there are
approximately three placements for other reasons. Parents or
legal guardians pay the cost of care.

The proposed amendments will allow parents and legal
guardians to retain the custody of the children placed in an
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independent foster home, increase the length of time a child
may remain in an independent foster home from 90 days to
180 days, and allow placements longer than 180 days in
certain cases. Currently, children may be placed into an
independent foster home only through an entrustment
agreement, which transfers the custody of the child to the
foster home and only for up to 90 days without exceptions.
The proposed changes will allow placement through a
“placement agreement” which allows the parents to keep the
custody of the child. Additionally, parents will be able to leave
the child in these foster homes for a longer period of time and
in case of military deployment or iliness they will be able to
extend the length of placement over 180 days. These
changes will provide additional options, or greater flexibility to
the parents or legal guardians. Thus, parents or legal
guardians are likely to benefit from these changes, as they are
likely to exercise these options if they expect to benefit from
them. The additional flexibility provided to parents is unlikely
to hurt independent foster homes, as a mutual agreement
must be reached between the two parties.

A number of proposed changes will update the minimum
health and safety standards. These include deleting
exemptions to some of the training requirements, adding
training requirements for first aid and cardiopulmonary
resuscitation, strengthening the prohibitions related to persons
with traffic violations transporting children, listing poison
control telephone numbers by the phone, requiring child
resistant covers for electric outlets not only for preschool
children but also for developmentally delayed children of a
comparable maturity, requiring personnel to be able to
communicate in  English, establishing immunization
requirements for pets, prohibiting physical restraint
techniques, including the requirements for background checks
for all adult household members and other adults involved in
the day-to-day operations, updating the medical requirements
for caregivers and household members, etc. At the
aggregate, these changes have the potential to increase
compliance costs through expenditures on equipment,
training, background checks, and staff time and probably
improve health and safety of children placed in independent
foster homes. However, all of the current licensed
independent foster homes are also approved to accept
children from either the local departments of social services or
a licensed child-placing agency and therefore may already be
in compliance with some or all of the proposed changes.
Thus, the potential economic effects of the proposed health
and safety requirements are probably not significant.

Businesses and entities affected. The proposed regulations
particularly affect the three licensed independent foster
homes, potential future providers, the children in these homes,
and their parents and legal guardians.

Localities particularly affected. The proposed changes are
statewide.

Projected impact on employment.
employment is expected.

No significant effect on

Effects on the use and value of private property. The
proposed regulations are not anticipated to create any
significant effect on the use and value of private property.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Department of
Social Services concurs with the Economic Impact Analysis
prepared by the Department of Planning and Budget.

Summary:

The proposed amendments allow parents and legal
guardians to retain the custody of the children placed in an
independent foster home, increase the length of time a child
may remain in an independent foster home from 90 days to
180 days, and allow placements longer than 180 days in
certain cases. Additionally, numerous health and safety
standards are updated.

CHAPTER 141.
MINIMUM LICENSING STANDARDS FOR LIGENSED
INDEPENDENT FOSTER HOMES.

22 VAC 40-141-10. Definitions.

The following words and terms when used in this chapter shall
have the following meanings; unless the context clearly
indicates otherwise:

"Assistant" means an individual 18 years of age or older who
is selected by the independent foster parent to assist the
provider in the care and supervision of the children in the
home.

"Child" means any individual less than 18 years of age.

"Child with special needs" means a child with diagnosed
physical, mental, or emotional disabilities such as, but not

limited to, cerebral palsy, sensory impairment, learning
disabilities, behavior disorders, chronic illnesses, a deficit in
social functioning, mental retardation or emotional disturbance
and who may require special monitoring or specialized
programs, interventions or facilities.

"Commissioner" means the Commissioner of the Department

of Social Services, also-known-as-theDirector-ofthe- Virginia
Department—of -Social-Services his designee, or authorized

representative.

‘ lectric.f ; o .

"Department”
Services.

means the Virginia Department of Social

designee-o “.s VirginiaDepartment e.Se'ea S'e nIEES'EI’c‘tI S
as-tne-aut toR= .e.d age 'It of t.'e com 'IES' Stoher ;' Sary 'gg GH;;
"Good character and reputation” means findings have been
established and knowledgeable and objective people agree
that the individual (i) maintains business, professional, family,
and community relationships which are characterized by
honesty, fairness, truthfulness and dependability and (ii) has a
history or pattern of behavior that demonstrates that the
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individual is suitable and able to care for, guide, supervise,
and protect children. Relatives by blood or marriage, and
persons who are not knowledgeable of the individual, such as
recent acquaintances, shall not be considered objective
character and reputation references.

"Independent foster home" means a private family home in
which any child, other than a child by birth or adoption of such
person, resides as a member of the household and has been
placed therein independently of a child-placing agency except
(i) @ home in which are received only children related by birth
or adoption of the person who maintains such home and
children of personal friends of such person and (ii) a home in
which is received a child or children committed under the
provisions of subdivision 4 of § 16.1-278.2, subdivision 6 of
§ 16.1-278.4, or subdivision 13 of § 16.1-278.8 of the Code of
Virginia.

"Infant" means any child from birth up to 16 months of age.

"Major injuries, illnesses and accidents" means injuries,
illnesses or accidents which that require emergency medical
care or treatment.

"Parent" means the legal parent or parents or legal guardians
of the child.

"Placing agreement" means the written agreement signed by
the child’s parents or guardians and the independent foster
home parents in which the parents or guardians authorize the
child’s placement in the independent foster home for a period
of 180 days or fewer. The placing agreement specifies the
rights and responsibilities of each party but does not transfer
legal custody to the independent foster home parent. The
agreement addresses acquisition of, and consent for, any
medical treatment needed by the child; financial responsibility
for the placement; visitation with the child’s family; and if
appropriate to the child’s age, unauthorized absences from
the home. The parents or guardians may withdraw the
placing agreement at any time during the placement period.

"Provider" means independent foster parents who give
24-hour substitute family care, room and board, and services
for up to eight children who reside in the provider's home as
members of the household. A provider may be a husband
and wife.

"Temporary entrustment agreement" means the agreement
signed by the child's parents or guardians and the licensed
independent foster parent in which the parents or guardians
temporarily confer physical and legal custody of their child to
the licensed provider for less than 98 7180 days. The
temporary entrustment agreement specifies the rights and
obligations of the child, the parents or guardians and the
provider, includes the responsibilities of the parents for
financial support, and grants authority for medical care of the
child. Temporary entrustment agreements may be withdrawn
by the parents or guardians at any time during the 90-day
180-day period. Placements for longer than 90 days must be
approved by the local juvenile and domestic relations court.

"Time-out" means a discipline technique in which a child is
moved for a brief time away from the stimulation and
reinforcement of ongoing activities and other children to allow
the child to regain composure when losing self-control.

22 VAC 40-141-20. Legal authority.

The licensed independent foster parent is permitted by law to
accept children for care who are entrusted to the provider by
the parents or legal guardians or whose parents have signed
a placing agreement authorizing the child’s temporary
placement in the independent foster home. This A temporary
entrustment transfers custody of the child from the parents or
legal guardians to the independent foster parents. The

entrustment-must-be-approved-by-the-juvenile—and-domestic

relations—court-if the-child-is-to-remain-in-placement-meore-than
90—days: A placing agreement authorizes the child’s
placement in the independent foster home while allowing the
parents or guardians to maintain legal custody. The local
juvenile and domestic relations court must approve the
temporary entrustment agreement if the child is to remain in
the placement for more than 90 days.

Individuals are exempt from licensure if they only provide care
to children who are born to or adopted by the individual or
children of relatives or personal friends. Subdivision A 4 of
§ 16.1-278.2 of the Code of Virginia referenced in the
definition of an independent foster home refers to the
placement decisions for children by local boards of social
services or a public agency designated by the community
policy and management team. Subdivision 6 of § 16.1-278.4
of the Code of Virginia refers to the court transfer of legal
custody from the parent to another individual or agency.
Subdivision 13 of § 16.1-278.8 of the Code of Virginia refers to
the court's disposition of delinquent juveniles. Individuals
receiving children under these provisions are not subject to
licensure under this regulation.

Section 634-202 63.2-1734 of the Code of Virginia
establishes the authority of the State Board of Social Services
to promulgate regulations for the activities, services and
facilities to be employed by persons and agencies required to
be licensed by § 6341496 63.2-1701 of the Code of Virginia.
Regulations shall be designed to ensure that such activities,
services and facilities are conducive to the welfare of the
children under the custody or control of such persons or
agencies. Section 63-1-215 63.2-1712 of the Code of Virginia
states that it shall be a misdemeanor to operate or engage in
the activities of a child welfare agency without first obtaining a
license.

PART II.
GENERAL REQUIREMENTS FOR PROVIDERS.

22 VAC 40-141-30. General requirements.

A. Children placed in independent foster homes by their
parents or legal guardian shall not remain in care longer than

90—days—without—the—approval—of thelocaljuvenile—and
domesticrelations-eourt 180 days.

For a child placed in the independent foster home by a
temporary entrustment agreement, if it appears that the child
cannot be returned to the child’s parent or guardian within 90
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days of the date of placement, the provider shall petition the
local juvenile and domestic relations court within 30 days of
placement to request an assessment of the care and custody
of the child.

Exception: A child’s placement in the independent foster home
may exceed 180 days for reasons of parental
illness/recuperation or military deployment if that was the
reason for the placement and the provider refers the child to
the local department of social services and makes a request
for an assessment of the care and custody of the child to
determine if additional services or evaluations are necessary.

B. Providers shall be at least 21 years of age.

C. Providers shall have either a bachelor's degree in a field
related to family services, child care and development, social
work or education or a high school diploma or a G.E.D. and at
least one year of experience providing care to children in the
age range to be placed in the home. Providers who accept
children with special needs shall have experience or training
directly relevant to the developmental levels and special
needs of the children in care.

D. The provider shall be responsible for the home’s day-to-day
operation and for meeting licensing requirements.

22 VAC 40-141-40. Child—abuse—or—neglect—record

Background checks.

A. The applicant for licensure, the provider, assistant and
adult household members, and any other adult who is
involved in the day-to-day operations of the independent
foster home or will be alone with, in control of, or supervising
one or more children placed in the home shall receive and
provide to the licensing representative the-results-of-a-search
¢ \irinia's_Child_P Vo Service's. C Reai
1. The results of a criminal history record check conducted
by the Virginia State Police through the Central Criminal
Records Exchange and shall not have an offense as
described in § 63.2-1719 of the Code of Virginia;

2. The results of a search of Virginia’s Child Protective
Services central registry and shall not have a founded child
abuse or neglect record; and

3. A sworn disclosure statement or affirmation disclosing
whether the person has a criminal conviction or is the
subject of any pending criminal charges within or outside
the Commonwealth and whether the person has been the
subject of any founded complaint of child abuse or neglect
within or outside the Commonwealth.

B. The provider shall not permit a known sex offender to
reside in the home or to have contact with the children in care.

22 VAC 40-141-60. Assessment of knowledge, skills and
abilities.

A. The provider and any assistants left alone with children
shall be able to speak, read, and write in English sufficient to
understand and carry out the responsibilites and
requirements of this chapter to ensure the care, safety, and
protection of children.

A- B. The provider and assistant shall be knowledgeable
about and physically and mentally capable of providing the
necessary care for children.

B- C. The provider and assistant shall be able to sustain
positive and constructive relationships with children in care;
shall relate to children with respect, courtesy, patience and
affection; and shall demonstrate an understanding and
respect for the families of children in care.

G- D. The provider and assistant shall be capable of handling
emergencies with dependability and good judgment.

E. The provider shall have the financial income to meet the
basic needs of the provider's own family as well as to meet the
needs of each child in placement if the parents are unable to
pay for the child's care.

F. The provider shall have knowledge, skills and abilities in
parenting skills and behavior management of children in the
age or special needs group of the children to be placed with
the provider.

G. The provider and assistant shall respect the confidentiality
of the child and his family in accordance with § 63.-4-209 63.2-
104 of the Code of Virginia.

H. The provider and assistant shall be responsible, of good
character and reputation and shall display behavior that
demonstrates stability and maturity.

I. The provider shall demonstrate marital stability, if married.

J. The provider shall complete the required Home Study
Assessment form provided by the department and submit the
completed form with the initial application for licensure.

22 VAC 40-141-70. Training.

A. When such training is available from the Department of
Social Services, local departments of social services, or
licensed child-placing agencies, the provider shall complete
an initial foster parent orientation and training session within
the first six months of initial licensure. On-an—annual-basis;
the—provider—shall-also—attend—at-least 20-hours—of related
B. The provider, any assistants, and any other adult expected
to be alone in the home with children shall receive, prior to
licensure or employment, certification in first aid and
cardiopulmonary resuscitation appropriate to the age of
children in care, from an approved source such as the
American Red Cross, the American Heart Association,
National Safety Council or an equivalent resource approved
by the department.
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B- C. The provider and, assistant, and any other adult
expected to be alone in the home with children shall receive
and maintain current certificates in first aid and
cardiopulmonary resuscitation, appropriate to the age of
children in care, from an approved source such as the
American Red Cross, or the American Heart Association, the
National Safety Council or an equivalent resource approved
by the department.

D. The provider shall attend at least 20 hours of related
training each year. The provider shall maintain documentation
of training attended.

22 VAC 40-141-80. Medical requirements for provider,
assistant and household members.

A. Within 90 days prior to the initial application, the applicant
for licensure as an independent foster home provider, each
assistant and each permanent adult member of the household
shall obtain—a—tubereulin—skin—test—indicating undergo an
assessment for risk of tuberculosis infection and disease. The
applicant shall provide documentation from the health
department, a physician, or a physician’s designee that each
individual is "free from tuberculosis in a communicable form."
Individuals needing additional testing to determine the
absence of tuberculosis in a communicable form shall obtain a
tuberculin skin test and:

1. The statement shall include the type of test used, the
date of the test, and the test results.

2. The statement shall be signed and dated by a physician,
the physician's designee, or an official of a local health
department.

B. If an individual is not able to receive a tuberculin test for
health reasons, this shall be documented by a physician. The
physician's statement shall also include the date when the test
can be safely administered. The individual shall obtain the
tuberculin test no later than 30 days after the date indicated by
the physician.

C. An individual who had a positive reaction to a tuberculin
skin test and whose physician certifies the absence of
communicable tuberculosis shall obtain chest x-rays on an
annual basis for the following two years. The statement shall
document the date of the x-rays and be signed by a licensed
physician, the physician's designee, or an official of a local
health department.

D. Any individual who, upon examination or as a result of
tests, shows indication of communicable tuberculosis or a
physical condition that may jeopardize the safety of children in
care shall be removed from contact with children and, where
indicated, from food served to children. Contact may resume
when a licensed physician certifies that the risk to children has
been eliminated or substantially reduced.

E. The provider, any assistants, and any adult household
members shall undergo subsequent screening or testing, as
appropriate, every two years thereafter.

F. Any individual who comes in contact with a known case of
tuberculosis or develops chronic respiratory symptoms shall,
within 30 days of exposure or development, receive an

evaluation to indicate the absence of tuberculosis in a
communicable form.

PART III.
SERVICES AND SUPERVISION.

22 VAC 40-141-85. Temporary entrustment agreements
agreement requirements.

A. A written temporary entrustment agreement or placing
agreement shall be received on every child placed directly by
the child's parents or guardians in the independent foster
home. Prior to entering into a temporary entrustment
agreement, the provider shall consider the needs of the child
and whether the home can meet those needs, the needs of
any other children residing in the home, and the impact of the
individual child joining the household.

B. The temporary entrustment agreement shall be for
placement of less than 96 180 days. If the provider is aware
at the time of admission that the placement will extend beyond
90 days, the provider shall petition the local juvenile and
domestic relations court for approval of the entrustment
agreement within 30 days of placement. If the length of
placement is not known at admission, the provider shall
petition the court for approval as soon as the provider is aware
that the placement will be for longer than 90 days.

C. Each subsequent entrustment agreement for the same
child shall be considered placement for longer than 90 days
and shall receive approval by the local juvenile and domestic
relations court.

D. The entrustment agreement shall not extend beyond the
child's 18th birthday.

E. The parents or guardians may request the return of their a
child at any time prior to the 90th day of placement without the
court's approval. The entrustment agreement shall be
considered revoked upon the parents' or guardians' request.

F. If the provider opposes the request for the child to return
home or to a prior custodian, the provider shall immediately
file the appropriate petition with the local juvenile and
domestic relations court.

G. When petitioning the local juvenile and domestic relations
court for approval of an entrustment agreement, § 16.1-277.01
of the Code of Virginia requires that the licensed independent
foster home, as a child welfare agency, file a foster care plan
with the court.  The foster care plan shall meet the
requirements established in § 16.1-281 of the Code of
Virginia.

22 VAC 40-141-87. Placing agreement requirements.

A. A written placing agreement or temporary entrustment
agreement shall be received on every child placed directly by
the child’s parents or guardians in the independent foster
home. Prior to entering into a placing agreement, the provider
shall consider the needs of the child and whether the home
can meet those needs, the needs of any other children
residing in the home, and the impact of the individual child
Joining the household.

B. A placing agreement shall:
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1. Allow the child’s parents or guardians to retain legal
custody of the child during the placement in the
independent foster home;

2. Be for a placement of less than 180 days. If the provider,
at any time, becomes aware that the placement will exceed
179 days, the provider shall contact the local department of
social services and request an assessment of the child and
an evaluation of services needed and to determine if a
petition to assess the care and custody of the child should
be filed in the local juvenile and domestic relations court;

3. Include identifying information, including proof of identity
of the child, the child’s name, date of birth, sex and date of
placement;

4. Address the acquisition of and consent for medical
treatments needed by the child and include Medicaid or
other insurance information;

5. Address the rights and responsibilities of each party
involved;

6. Address the responsibilities of the child’s parents or legal
guardians for financial support; and

7. Be signed by the child’s parent or legal guardian and the
foster parent no later than the child’s placement in the
independent foster home.

C. A placing agreement shall not extend beyond the child’s
18th birthday.

D. The parents or guardians may request the return of a child
at any time prior to the 180th day of a placing agreement. The
placing agreement shall be considered revoked upon the
parents’ or guardians’ request.

E. Each subsequent placing agreement for the same child
shall be considered an extension of the placement and
whenever the child has been in the independent foster home
for a total of 180 days the provider shall contact the local
department of social services and request an assessment of
the child and an evaluation of services needed and to
determine if a petition to assess the care and custody of the
child should be filed in the local juvenile and domestic
relations court.

22 VAC 40-141-90. Supervision of children in care.

A. The provider is responsible at all times for the safety and
supervision of children placed in the home.

B. A responsible adult shall always be available to substitute
in case of an emergency and the name, address, and
telephone number of this adult, along with a signed statement
of agreement to serve as a substitute, shall be documented.

C. Children shall be supervised in a manner which ensures
that the caregiver is aware of what the children are doing at all
times and can promptly assist or redirect activities when
necessary.

D. In deciding how closely to supervise children, providers
shall consider:

1. The ages of the children;

2. Individual differences and abilities of the children;

3. The layout of the house and play area, including
neighborhood circumstances or hazards; and

4. Risk activities children are engaged in.

E. Children under the age of six and children with special
needs shall be within sight or sound supervision at all times.

F. Providers shall not bathe with a child unless recommended
by a physician.

G. Providers shall ensure the safety of children at all times
during diapering.

22 VAC 40-141-100. Capacity.

A. The provider shall not exceed the maximum capacity
stipulated on the license.

B. The maximum number of children in an independent foster
home shall be eight, including the children of the provider and

j any other children who reside in
the home, with the following conditions: An exception may be
granted by the licensing authority for sibling groups which may
cause the home to exceed the licensed capacity.

1. The adult caretaker to child ratio shall be one to four for
(i) preschool children during the regular waking hours and
(ii) children with special needs, as indicated by a licensed
physician or licensed clinical psychologist, during the
regular waking hours as-indicated-by-alicensed-physician-or
i ! clini hologist

2. The capacity of a home shall also be based on the
physical accommodations of the home, the abilities and
experience of the provider, the needs of the children already
in the home and children to be placed, and the number of
assistants.

3. An adult household member shall not be considered an
adult caretaker unless the individual actively participates in
the care and supervision of the children.

22 VAC 40-141-110. Essentials for each child.

A. The diet for children shall be well-balanced and appropriate
to the daily nutritional needs of each child. Special diets shall
be provided as prescribed by a physician or dentist for
individual children and established religious dietary practices
for each child shall be observed.

B. Clothing, towels, wash cloths, toothbrushes, combs and
hair brushes, and other personal needs shall be provided for
each child on an individual basis and shall be kept clean and
replaced as needed. Clothing shall be kept clean, in good
repair, and appropriate for the age and size of each child.

C. Drinking water shall be available at all times unless
prohibited by a physician’s order.

D. Normal activities of daily living such as meals appropriate
to the child’s nutritional needs, time for sleep and rest
appropriate to the child’s age, bathing, etc., shall be
opportunities for teaching and guiding behavior. To the extent
that normal activities of daily living are used to teach and

Virginia Register of Regulations

996



Proposed Regulations

guide behavior, the provider’s actions shall not be extreme,
unusual or abusive.

22 VAC 40-141-120. Transportation of children.

A. The provider shall have transportation available at all times
in case of an emergency. Any individual who transports
children shall have a valid driver's license and vehicle liability
insurance.

B. Providers and any individuals who transport children shall
assure that all passengers use safety belts and child restraint
devices in accordance with Virginia law.

C. The provider and assistant transporting children shall not
have driving violations on file with the Department of Motor
Vehicles related to driving under the influence of alcohol or
drugs, reckless driving, or any offense which places other
occupants of the vehicle at risk within the five years prior to
the application, and thereafter as a condition of continued
licensure. A copy of the provider's and the assistant's driving
record shall be provided to the licensing representative upon
application and at the time of submitting a renewal application.
Driving violations as described in this section shall be reported
to the licensing representative within 24 hours.

D. The provider shall not knowingly allow children to be
transported by any person who has driving violations on file
with the Department of Motor Vehicles related to driving under
the influence of alcohol or drugs, reckless driving, or any other
offense that places other occupants of the vehicle at risk
within the previous five years.

Exception: The parents or legal guardians of a child shall not
be prohibited from transporting their child as a result of this
requirement unless it poses an immediate danger to the
health and safety of that child.

22 VAC 40-141-130. Medical care of children.

A. The provider shall have the name, address and telephone
number of each child's physician easily accessible.

B. The provider shall have first aid supplies easily accessible
to adults in the home, but not accessible to children under the
age of 13.

C. First aid supplies shall include scissors, tweezers, sterile
nonstick gauze pads, adhesive bandages in assorted sizes, a
sealed package of alcohol wipes or antiseptic cleansers, a
thermometer, a chemical cold pack if an ice pack is not
available, first aid instruction manual or cards, an insect bite or
sting preparation, one triangular bandage, current syrup of
ipecac to be used only when instructed by the regional poison
control center or child's physician, flexible roller or stretch
gauze, disposable nonporous gloves, and an eye dressing or
pad.

D. The provider shall receive medical history information,
including immunizations received, for each child at the time of
placement.

E. At the time of placement, the provider shall receive
documentation of a physical examination of the child
completed within 90 days before placement, or the child shall
receive a physical examination within 30 days after
placement. The current form required by the Virginia

Department of Health or any other form which provides the
same information to report immunizations received and the
results of the physical examination shall be used.

Exception: If a child's parent objects to the child receiving
immunizations or a physical examination on religious grounds,
the parent must submit a signed statement noting the
objection on religious grounds and certifying to the best of the
parent's knowledge, the status of the child's health.

F. The provider shall ensure that the child receives necessary
medical care and follow-up.

G. The provider shall give prescription drugs to children in
care only in accordance with an order signed by a licensed
physician or authentic prescription label and shall keep all
prescription and nonprescription medications locked
inaccessible to children under the age of 13 and stored as
instructed by the physician or pharmacist.

1. The provider shall keep in the child's record daily
documentation of all prescription and nonprescription
medication administered to a child in care.

Exception: Providers are not required to record the amount
of diaper ointment or sunscreen applied.

2. Out-of-date and unused medications shall be properly
discarded or returned to the child's parent or guardian.

H. The provider may permit self-administration of medication
by a child in care if:

1. The child is physically and mentally capable of properly
taking medication without assistance.

2. The provider maintains a written statement from the
parent or a physician documenting the child’s capacity to
take medication without assistance.

3. The provider assures that the child’s medications and any
other medical supplies are not accessible to children under
the age of 13.

H: . The provider shall report all major illnesses, injuries and ,
accidents, missing children, the death of a child, and any
placement of a child outside of the foster home to the child's
parent and to the licensing representative within 24 hours. If
the provider is not able to contact the parent or guardian,
attempted contacts shall be documented.

& J. The provider shall receive written authorization for routine
and emergency medical and dental care for each child.

22 VAC 40-141-150. Discipline of children.

A. Discipline shall be constructive in nature and emphasize
positive approaches to managing the child's behavior. The
provider shall establish rules and expectations that encourage
and teach desired behaviors and discourage undesired
behavior. The provider shall explain the rules—of-conduct
house rules and expectations and the behavior management
approach to each child who is old enough to understand.

B. There shall be no physical punishment, rough play or
severe disciplinary action administered to the body such as,
but not limited to, spanking, striking or hitting with a part of the
body or an implement, pinching, pulling or roughly handling a
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child, shaking a child, forcing a child to assume an
uncomfortable position (e.g., standing on one foot, keeping
arms raised above or horizontal to the body), restraining to
restrict movement through binding or tying, enclosing in a
confined space, or using exercise as punishment.

C. Physical restraint shall not be used on children in care

unless—the—provider—has—received—training—from—a—source

"Physical restraint" means restraining a
child’s body movements by means of "physical crisis
intervention techniques” or a therapeutic intervention utilizing
adult physical contact only, as a short-term, emergency
means of managing out-of-control behavior. It is not intended
to mean everyday, commonly-accepted parenting practices
and interventions such as holding a child to prevent falling or
crossing into the path of a moving vehicle, or holding a child’s
hand to prevent placing it on a hot stove, etc.

D. The provider shall not make threats; make belittling
remarks about any child, the child's family, the child's race,
religion, or cultural background; use profanity; or make other
statements that are frightening or humiliating to the child.

E. When separation or time-out is used as a discipline
technique, it shall be brief and appropriate to the child's
developmental level and circumstances. The child who is
separated from others shall be in a safe, lighted, and well-
ventilated place; shall not be confined or locked in a room or
compartment; and shall be within hearing and vision of the
provider or assistant at all times if under the age of 13 or
diagnosed with special needs. Children age 13 and older
shall be within hearing or vision of the provider or assistant at
all times when separated from others for disciplinary reasons.

Children under the age of 13 or those with special needs shall
not be placed in time-out for periods of time exceeding one
minute for each year of age. Time-out shall not be used for
children under two years of age.

F. The provider shall not subject children to cruel, severe,
humiliating, or unusual actions.

G. The provider shall not delegate discipline or permit
punishment of a child by another child or by an adult not
known to the child.

H. The provider shall not deny a child contact or visits with his
family as a method of discipline.

22 VAC 40-141-170. Abuse and neglect
responsibilities of providers.

reporting

The provider shall immediately report any suspected abuse
and neglect of any child in care to child protective services
and to the licensing representative. The provider shall comply
with § 63-4-248.3 63.2-1509 of the Code of Virginia.

22 VAC 40-141-180. Services to children.

A. The provider shall arrange for necessary services, as
specified in the foster care service plan or individual service
plan, and as recommended by a licensed physician or other
professional working with the child, where applicable. These
services may include, but are not limited to:

1. Professional evaluations and counseling;

2. Educational services and tutoring; and
3. Transportation to necessary appointments and services.

B. The provider shall enroll each school-age child in school
within five days after placement when school is in session.

C. The provider shall promote the child's education by giving
the child educational guidance and counseling in the child's
selection of courses, establishing contact with the child's
school, and working with the child's school to promote
academic achievement and to resolve any problems brought
to the provider's attention by the school.

D. In accordance with § 46-4-8% 16.7-287 of the Code of
Virginia, the independent foster home, as a licensed child-
welfare agency, shall prepare and submit to the local juvenile
and domestic relations court a foster care service plan on
every child entrusted to the provider by an entrustment
agreement (i) within 30 days of signing the child's entrustment
agreement for placements of 90 days or more or (ii) within 60
days of signing the entrustment agreement for placements for
less than 90 days, unless the child is returned to the child's
parents or guardians within 60 days of placement in the
independent foster home. The foster care service plan shall
include:

1. The reasons the child is placed with the independent
foster home;

2. A summary of the child's situation at the time of
placement in relation to the child's family. The summary
shall include information about the child's health and
educational status;

3. The permanency planning goal recommended for the
child, including the projected length of stay in the home;

4. A description of the needs of the child and the child's
family;

5. The programs, care, services, and other support that the
independent foster home will offer or arrange for the child
and the child's parents or guardians to meet those needs;

6. The target dates for completion of the services provided
or arranged for the child and the child's family;

7. The participation, conduct, and financial support that will
be sought from and the responsibilities of the child's parents
or guardians;

8. The visitation or other contacts to be held between the
child and the child's parents or guardians;

9. In writing and where appropriate for children age 16 and
older, the programs and services which will help the child
prepare for the transition from foster care to independent
living; and

10. A copy of the independent foster home license.

E. For every child placed in the independent foster home by a
placing agreement, the provider, with the assistance of the
parents or legal guardians, shall prepare an individualized
service plan at the time of admission. The written
individualized service plan shall outline the services needed
and those that will be provided to the child and his family and
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identify the goals and objectives designed to reunite the child
with his family. Copies of the child’s individualized service
plan shall be provided to the parents or legal guardians, to the
child, if age 13 or older or upon the child’s request, and a copy
filed in the child’s record. The individualized service plan shall
describe:

1. The reasons why the child is placed in the independent
foster home;

2. A summary of the child’s situation at the time of
placement in relation to the child’s family, including a
statement of the child’s health and educational status;

3. A description of the child’s needs;

4. The goals for the child, including the projected length of
placement in the independent foster home;

5. The programs, care, services and other means of support
that the independent foster home will offer or the
arrangements for the child and the child’s parent or
guardian to provide services or supports;

6. Projected dates for completion of services provided or
arranged for the child;

7. Projected level of involvement of the child’s parents or
guardians and visitation arrangements;

8. Where appropriate for children age 16 and older, the
programs and services that will help the child prepare for
independent living;

F. The individualized service plan shall be updated at least
every 30 days.

E- G. In accordance with federal and state law, the provider
shall ensure that the child's health and safety are the
paramount concern throughout the placement, case planning,
service provision and review process.

E- H. If consistent with the child's health and safety, the foster
care plan or individualized service plan shall be designed to
support reasonable efforts which lead to the return of the child
to his parents or guardians within the shortest practicable
feasible time, which shall be specified in the plan.

G- |. If the provider determines that it is not reasonably likely
that the child can be returned to the child's prior family within a
practicable feasible time, consistent with the best interests of
the child, and in a separate section of the foster care plan or
individualized service plan, the provider shall:

1. Describe the reasons for this conclusion; and

2. Determine and describe the opportunities for the court to
consider placing the child with a relative or for the court to
refer the child and the child's family to the local department
of social services for further services and permanency
planning.

H. J. Forchildren-to-be-in—care-with-the-independent-foster
hoeme-forlonger-than-90-days; The provider shall submit the
child's foster care plan or individualized service plan at the
time of petitioning the local juvenile and domestic relations
court for approval of the entrustment agreement or to assess
the care and custody of the child, whichever is appropriate.

£ K. The provider shall participate in all court hearings
involving the ehild* - i .
child, as long as the child is placed in the independent foster

home.

J= L. The provider shall include the child whenever possible
and appropriate to the child's age and development, the
parents or prior guardians of the child, and professionals
involved with the child in the development of the foster care
service plan or individualized service plan.

K- M. The provider shall follow the requirements of § 16.1-282
related to the review of the foster care service plan and shall
petition the local juvenile and domestic relations court within
five months of the court's approval of the entrustment
agreement or within five months of the dispositional hearing at
which the initial foster care plan was reviewed.

PART IV.
STANDARDS FOR THE HOME OF THE PROVIDER.

22 VAC 40-141-190. Physical accommodations in the
independent foster home.

A. The home shall be clean and have sufficient space and
furnishings for each child receiving care in the home to
include:

1. Space to meet the needs of the foster family in addition to
that required for the foster children, including bedrooms
which are not used as passageways and which have doors
for privacy;

2. Space for each child to keep clothing and other personal
belongings;

3. Indoor bathing and toilet facilities in good working order
with a door for privacy. At least one toilet, basin, and tub or
shower shall be available for every eight persons;

4. A separate, comfortable bed for each child and sufficient
bedding to ensure cleanliness and comfort. A crib that
meets current Consumer Product Safety Commission
standards (16 CFR Parts 1508 and 1509) shall be provided
for infants and children not developmentally ready to sleep
in a bed. Exception: Two siblings of the same sex may
occupy a double bed; and

5. Sleeping space on the first floor for children unable to use
stairs unassisted, except children who can easily be carried.

B. All rooms used by children shall be heated to at least 68°F
in winter, dry and well-ventilated. A child-safe, mechanical
cooling device, e.g., an electric fan or air conditioner, shall be
used when the temperature inside the room exceeds 80°F.

C. All doors and windows used for ventilation shall be
screened.

D. Rooms used by children shall be well-lighted for activities
and the comfort of children.

E. The home shall have a working telephone available to all
household members for use in case of emergency. The
telephone number shall be provided to the licensing
representative, to parents and legal guardians of children
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placed in the home, and to children when they are away from
the home.

F. No more than four children shall occupy one bedroom.

1. Children of the opposite sex over the age of two shall not
share a bedroom.

2. Children shall not share a bed or bedroom with the
provider or other adult.

G. There shall be at least three feet between each bed and
sufficient space for each child to move about safely.

H. There shall be provision for isolation of sick children.

I. If the licensing representative observes conditions that
indicate the need for an inspection by the local health
department and makes this request of the provider, the
provider shall comply and provide a copy of the report to the
department.

J. The provider shall ensure that a smoke-free environment is
provided in rooms accessible to children while children are in
care.

22 VAC 40-141-200. Home safety.

A. The provider shall have a plan for seeking assistance from
police, firefighters, poison control, and medical professionals
in an emergency. The telephone numbers for each shall be
posted next to each telephone.

B. The home and grounds shall be in good physical repair and
free of litter, debris, peeling or chipped paint, hazardous
materials, and infestations of rodents and insects and shall
present no hazard to the health and safety of the children
receiving care.

C. The provider shall have a written, posted emergency
evacuation plan and rehearse the plan at least monthly.
Within the first 48 hours of a child's placement in the home,
the provider shall review the plan with each child who is old
enough to understand.

D. If the provider possesses firearms, ammunition, and other
weapons, the provider shall keep the firearms unloaded and
locked as well as the ammunition and other weapons locked.
Ammunition shall be locked in a separate location.

E. The provider shall keep cleaning supplies and other toxic
substances stored away from food; and locked and or out of
the reach of children under the age of 13.

F. When infants or children who are not developmentally
ready to climb or descend stairs are in the home, the provider
shall have protective barriers installed securely at each
opening to stairways.

G. Swimming and wading pools shall be set up according to
the manufacturer's instructions. Outdoor swimming pools
shall be enclosed by safety fences and gates with child-
resistant locks. Wading pools shall be emptied, stored away
when not in use and filled with clean water before the next
use.

H. Radiators, oil and wood burning stoves, floor furnaces,
portable electric space heaters, fireplaces, and similar heating

devices used in areas accessible to children under the age of
13 shall have protective barriers or screens.

I. All interior and exterior stairways with over three risers shall
have hand rails at a height accessible to the children in the
home.

J. Independent foster homes that provide care to preschool-
age children or to developmentally delayed children of
comparable maturity to a preschool child shall have protective,
child-resistant covers over all electrical outlets. The covers
shall not be of a size to present a swallowing or choking
hazard.

K. The provider shall comply with the requirements for state
regulated care facilities relating to smoke detectors and fire
extinguishers.

L. Infants shall be placed to sleep on a firm, tight-fitting
mattress in a crib that meets current safety standards. To
reduce the risk of suffocation, soft bedding of any kind shall
not be used under or on top of the infant including, but not
limited to, pillows, quilts, comforters, sheepskins, or stuffed
toys.

M. Infants shall be placed on their backs when sleeping or
napping unless otherwise directed by the child’s physician. If
an individual child’s physician contraindicates placing the child
in this position, the provider shall maintain a written statement,
signed by the physician, in the child’s record.

N. Playpens, play yards, and portable cribs shall not be used
for sleeping.

O. Bunk beds or double decker beds shall have safety rails or
mechanisms in place to reduce the risk of falls. Children
under age 10 shall not use the upper levels of a double decker
or bunk bed. Children of any age who have motor or
developmental delays shall not use the upper bunk.

P. Pets shall be immunized for rabies and shall be treated for
fleas, ticks, worms or other diseases as needed.

Q. Providers shall instruct children on safe procedures to
follow when in close proximity to animals or when feeding
animals, and ensure hand washing after handling animals or
animal waste.

PART V.
RECORDKEEPING.

22 VAC 40-141-210. Record requirements.

A. The provider shall maintain a separate record with written
information on each child in care. Records shall be kept for at
least one year from the date of discharge. Information in the
child's record shall include:

1. The entrustment agreement or placing agreement
between the provider and parent. The entrustment
agreement shall be signed on or before the date the child is
placed in the home and shall include:

a. ldentifying information, including proof of identity, on
the child including the name, date of birth, sex, and date
of placement;
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b. The fees for foster care and other expenses and
payment arrangements, including financial support from
the parents or guardians;

c. The child's social security number, Medicaid or other
insurance carrier and number, and other information
necessary to secure services for the child, including
permission to receive medical and dental care;

d. Arrangements for visits by parents and other family
members;

e. Rights and obligations of the child, the parents or
guardians, and the independent foster home; and

f. Signatures of the parent or guardian and the
independent foster parent. A copy of the agreement shall
be given to the parent or guardian;

2. Name, address and telephone numbers of parents and
public or private agencies involved with the child, including
the name of the assigned agency worker where appropriate;

3. The reason the child is placed in the independent foster
home;

4. Name and telephone number of persons to be called in
an emergency when the responsible person cannot be
reached;

5. Names of persons who are authorized to call or visit the
child;

6. Medical information pertinent to the health care of the
child, including a list of all prescription and nonprescription
medication the child receives;

7. Copies of the foster care or individualized service plans;

8. Correspondence and other documentation related to the
child, including school records;

9. Reports of accidents, major injuries, illnesses and serious
incidents, such as runaways, destruction of property,
assaults on others and suicide threats or attempts;

10. The copy of the petition filed with the juvenile and
domestic relations court if the child cannot return home
within 90-days-of placement the time frames designated by
the entrustment or placing agreement and copies of all
related documents received from the court;

11. Services provided each week to the child by the
provider and by other resources and services provided to
the parent or guardian by the provider, if applicable, or by
other resources, when known; and

12. Reasons the child is was discharged and the date of
discharge from the home.

B. Within 30 days after discharge, the provider shall prepare a
brief summary of the child's behavioral, educational, and
medical progress while in the home, and a statement as to
whether the goals of placement were accomplished. A copy
of this report shall be given to the parents or legal guardians
within 45 days of discharge and sent to the local juvenile and
domestic relations court whenever the court has approved the

entrustment agreement and the foster care service plan or a
petition has been made to the court.

FORMS

Home Study Assessment for Independent Foster Homes,
3/99.

VA.R. Doc. No. R03-42; Filed January 7, 2004, 10:40 a.m.
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Title of Regulation: 22 VAC 40-293. Locality Groupings
(adding 22 VAC 40-293-10 and 22 VAC 40-293-20).

Statutory Authority: § 63.2-217 of the Code of Virginia and
Chapter 1042 of the 2003 Acts of Assembly (Paragraph F 1 of
Iltem 353).

Public Hearing Date: N/A - Public comments may be
submitted until March 26, 2004.

(See Calendar of Events section

for additional information)

Agency Contact: Mark L. Golden, TANF Program Manager,
Department of Social Services, 7 North Eighth St., Richmond,
VA 23219, telephone (804) 726-7385, FAX (804) 726-7356, or
e-mail mark.golden@dss.virginia.gov.

Basis: Pursuant to § 63.2-217 of the Code of Virginia, the
State Board of Social Services has authority to promulgate
rules and regulations necessary for operation of all assistance
programs. The 2002 and 2003 Appropriation Acts, Item 353,
specify that regulations must be established for changing
locality groupings.

Purpose: The current standards of need were established in
1974. There was not a mechanism for localities to change
locality groupings, even though the locality groupings were
based on differences in locality cost of living. Over time,
significant changes have occurred in the development of local
economies. This regulation is necessary to allow local
departments of social services to change locality groupings
when there is evidence to support that need. This regulation
will protect families by allowing them access to greater
resources when warranted.

Substance: This regulation establishes a procedure for local
departments of social services to change locality groupings.
Local departments of social services must petition the State
Board of Social Services, provide Department of Housing and
Urban Development fair market rent data, and evidence that
the request has been shared with the local governing board.
If the request is to move to a locality grouping in which
payments are lower, the local department must provide
evidence that the locality has a disproportionate share of
TANF recipients.

Issues: This regulation is advantageous to the
Commonwealth, local departments of social services, and
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recipients of TANF. Currently, there is no procedure for
changing locality groupings even though there may have been
significant changes in the cost of living in a given locality. The
result is an inequitable payment structure for TANF that
cannot be rectified. This regulation establishes criteria using
data that is easily obtainable and readily available. This will
result in a system that is more equitable to families across the
Commonwealth.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section § 2.2-4007
H requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The Virginia Board of
Social Services (board) proposes to establish criteria that
localities must meet to change their Temporary Assistance for
Needy Families (TANF) locality grouping.

Estimated economic impact.  This proposed regulation
establishes criteria for local departments of social services to
change TANF locality groupings. In 1974 each Virginia
locality was assigned a specific locality grouping, which
determines payment levels for recipients of TANF in that
locality. No mechanism was established to permit localities to
change their locality grouping. Since differences in cost of
living for localities have changed since 1974, it may be
appropriate to alter the composition of locality groupings.
Pursuant to Item 353.F of the 2002 Appropriation Act, the
board proposes to establish criteria which localities must meet
in order to have their request for a change in locality grouping
be approved.

Some localities may wish to be reclassified into a higher TANF
payment grouping in order to benefit its poorer citizens. Since
TANF payments are fully funded by the federal and state
governments, localities will encounter no additional direct
funding cost for higher TANF payments to their residents. On
the other hand, higher TANF payments may encourage some
poorer individuals to move into the locality. Though localities
do not contribute to TANF payments, local departments of
social services do administer the payments. Thus, a greater
number of TANF recipients will increase a locality’s
administrative costs. Also, the constituents of some localities
may prefer not to encourage TANF recipients to move in. Due
to the potential increase in administrative costs and desires to
not encourage lower-income individuals to move in, the
demand for reclassification into a higher grouping may be
limited. The Department of Social Services (department) has
reported that there has been little interest in grouping
reclassification. Due to administrative cost concerns and
perhaps a desire to not be a financial magnet for lower-

income citizens, some localities may wish to be reclassified
into a lower TANF payment grouping.

The board proposes that a request by a locality for a change
in its locality grouping be approved if it meets specified
conditions. For localities seeking to be reclassified into a
locality grouping with lower TANF payment levels, one of the
specified conditions is that “the data demonstrates that there
is a disproportionate number of TANF recipients in the locality
when compared to adjacent localities.” A locality is deemed to
have a disproportionate number of TANF recipients “if the
proportion of TANF recipients to the general population is at
least 20% higher in the petitioning locality than in the adjacent
localities." Since TANF recipients make up only about 1% of
Virginia's population, requiring that the percentage of a
locality's population that are TANF recipients be at least 20%
higher than the percentage of neighboring localities'
populations that are TANF recipients is a prohibitively high
criterion to meet. Thus, localities will very rarely, if ever, be
permitted to move to a locality grouping with lower TANF
payment levels if this proposed language is included in the
regulation.

For localities seeking to be reclassified into a locality grouping
with higher TANF payment levels, the board proposes to
require that the fair market rent costs' in the petitioning locality
be either 20% higher than at least one bordering locality in its
locality grouping, or that fair market rent costs are the same
for at least one bordering locality that is in a higher locality
grouping. The proposed language does not specify whether
"the same" requires exactly equal dollar figures, or if very
close but not exactly equal fair market rent figures would be
considered “the same.” The proposed language also seems
to exclude from qualifying petitioning localities that have fair
market rent costs higher than at least one bordering locality
that is in a higher locality grouping, even though the logical
argument for their qualifying is stronger than localities that
have fair market rent costs that are the same as at least one
bordering locality that is in a higher locality grouping.

The department is not aware of any locality that currently
wishes to reclassify its grouping. Thus, in the near term, this
proposed regulation will likely have no impact. Since the
proposed criteria for switching to a grouping with lower TANF
payment levels are highly prohibitive, it is unlikely that
localities will reclassify downward in the near or long term.
Since the proposed criteria for switching to a grouping with
higher TANF payment levels can be feasibly met, some
localities may reclassify upward in the long term. Lower-
income residents of such localities would benefit by receiving
larger TANF payments. By seeking reclassification, the
localities would be indicating that the benefits of the higher
payments outweigh the potentially higher administrative costs.

Rather than base approval of changes in TANF payments on
differences between neighboring localities, perhaps it would
be more appropriate to consider just the cost of living within
localities. A straightforward methodology that classifies each
locality based on its cost of living, for which an appropriate
proxy might be the U.S. Department of Housing and Urban

" The proposed regulation specifies that the most recent fair market rent data
issued by the U.S. Department of Housing and Urban Development be used.
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Development fair market data, could be used. Localities could
be placed in one of three (or more) cost-of-living tiers,
depending on where it ranks compared to other localities in
the state. The TANF payment levels would be the same in
each tier, as they are now within each grouping. A larger
number of tiers would better tie the level of TANF payments to
the local cost of living. For example, if there are only two tiers,
then there will be a wide range of cost-of-living levels within
each tier. If there are many tiers, then the same payment
levels will only be given to localities that have similar costs of
living.

Initially, these new cost-of-living tiers could be applied only to
evaluate a payment tier change request from a locality.
However, applying this methodology on a periodic basis to all
the localities in the state and making appropriate payment
adjustment within existing budget constraints may also be
appropriate. This would help ensure that TANF payments are
distributed in the most equitable manner possible.

Businesses and entities affected. This proposed regulation
potentially affects the 76,416 TANF recipients in Virginia, as
well as all Virginia localities.

Localities particularly affected. All localities in Virginia are
potentially affected by the proposed amendment.

Projected impact on employment. The proposed amendments
will not significantly affect employment.

Effects on the use and value of private property. The
proposed amendments will not significantly affect the use and
value of private property.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Department of
Social Services concurs with the Economic Impact Analysis
prepared by the Department of Planning and Budget.

Summary:

The proposed regulation establishes criteria for local
departments of social services to change Temporary
Assistance for Needy Families (TANF) locality groupings.
Each local area is placed in a locality grouping that
determines payment levels for recipients of TANF in that
locality. This regulation indicates the required data and the
criteria to determine if a locality may switch to another
locality grouping and change TANF payment levels.

CHAPTER 293.
LOCALITY GROUPINGS.

22 VAC 40-293-10. Definitions.

The following words and terms when used in this chapter shall
have the following meanings unless the context clearly
indicates otherwise:

"Locality groupings" means the placement of a locality into
either Group 1, Group I, or Group Ill, which determines the
Temporary Assistance for Needy Families (TANF) payment
level for families residing in that locality.

2 Source: Department of Social Services

"Standard of assistance" means the TANF payment standard
that is graduated by family size.

"State board" means the State Board of Social Services.
22 VAC 40-293-20. Changing locality groupings.

A. A locality may change standard of assistance locality
groupings by approval of the state board. The local board of
social services shall request the change in writing to the state
board of Social Services and shall provide:

1. The most recently available fair market rent data from the
U.S. Department of Housing and Urban Development.
Other data sources may be used upon approval of the state
board. Such data shall include a comparison of shelter
costs in the petitioning locality and adjacent localities;

2. Data showing the proportion of TANF recipients to the
general population of the locality, in the case of a request to
change to a lower locality grouping. Such data shall include
a comparison of the proportion of TANF recipients in the
petitioning locality and adjacent localities; and

3. In order to assure that the locality has sufficient funding
to cover any increased costs that may result from a change
in locality grouping in the General Relief program and to
assure that the local governing body is aware of the
proposed change in locality groupings, documentation that
the request to change locality groupings has been reviewed
by the local governing body.

B. The Department of Social Services shall prepare a fiscal
impact statement prior to the next meeting of the state board.
The fiscal impact statement shall include the cost of benefits,
the cost of altering information systems, and associated
administrative costs. If the fiscal impact statement
demonstrates increased costs, the Commissioner of the
Department of Social Services must certify that funds are
available for increased costs.

C. If the state board approves a request to be reclassified into
a locality grouping with lower standards of assistance, such
reclassification shall be phased in by providing that eligibility
and the amount of benefits in cases open at the time of such
reclassification shall continue to be determined using the
standards in effect in the former locality grouping at the time of
the reclassification.

D. The state board shall approve the request if:

1. Within a locality and adjacent localities, the rent costs in
the petitioning locality are either 20% higher than at least
one other bordering locality and both localities are in the
same locality grouping or the fair market rent costs are the
same for at least one bordering locality and that locality is in
a higher locality grouping. If the request is to lower the
locality grouping, the data must show that rent costs are at
least 20% lower than at least one other bordering locality or
the fair market rent costs are the same for at least one
neighboring locality and that locality is in a lower locality
grouping;

2. The data demonstrates that there is a disproportionate
number of TANF recipients in the locality when compared to
adjacent localities, in the case of a locality requesting a
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change to a lower locality grouping. The number of TANF
recipients is disproportionate if the proportion of TANF
recipients to the general population is at least 20% higher in
the petitioning locality than in the adjacent localities; and

3. Funds are available for increased costs.

VA.R. Doc. No. R03-203; Filed January 5, 2004, 3:10 p.m.
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Title of Regulation: 22 VAC 40-740. Adult Protective
Services (amending 22 VAC 40-740-10 through 22 VAC 40-
740-60).

Statutory Authority: §§ 63.2-217 and 63.2-1605 of the Code
of Virginia.

Public Hearing Date: N/A -- Public comments may be
submitted until March 26, 2004.

(See Calendar of Events section

for additional information)

Agency Contact: Cindy Lee, Adult Services Programs
Consultant, Department of Social Services, 7 North Eighth St.,
Richmond, VA 23219, telephone (804) 726-7535, FAX (804)
726-7895, or e-mail cindy.lee@dss.virginia.gov.

Basis: Section 63.2-217 of the Code of Virginia authorizes the
State Board of Social Services to adopt regulations as may be
necessary to carry out the purpose of Title 63.2.

Section 63.2-1605 of the Code of Virginia provides that each
local board, to the extent that federal or state matching funds
are made available to each locality, shall provide, subject to
supervision of the commissioner and in accordance with
regulations adopted by the board, adult protective services for
persons who are found to be abused, neglected or exploited
and who meet one of the following criteria: (i) the person is 60
years of age or older or (ii) the person is incapacitated and
has no relative or other person able, available and willing to
provide guidance, supervision or other needed care.

Purpose: The amendment to this regulation is necessary to
bring it into compliance with areas of the Code of Virginia that
are already changed. Provisions in this regulation are
essential to protect the health, safety and welfare of the
elderly and adults with disabilities.

Substance: The major changes are technical in nature and
not substantive, including language changes to bring the
regulation into compliance with current statutes, the updating
of several state agency names, and deleting outdated
terminology. In addition, Code of Virginia references are
updated in response to October 2002’s recodification of the
Social Services section of the Code of Virginia where Title
63.1 was repealed and replaced by Title 63.2.

Issues: The proposed action brings the regulation into
compliance with previously promulgated changes. Recipients
of services provided through this regulation, the agency and
the Commonwealth benefit because vital adult protective
services are provided in a consistent manner across the state.
There are no disadvantages to the public or Commonwealth.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has

analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section § 2.2-4007
H requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The Virginia Board of
Social Services (board) proposes to amend language in these
regulations in order to reflect current nomenclature and for
consistency with the Code of Virginia and other regulations.

Estimated economic impact. These regulations concern
reports of abuse, neglect, or exploitation of the elderly and
adults with disabilities, and the provision of protective services
for such individuals. In the regulations dispositions are
described as “a concise statement of how the report of adult
abuse, neglect, or exploitation has been resolved.” Under the
current language, the disposition is to state that “the report is
unfounded” if “a review of the facts shows no reason to
suspect that abuse neglect, or exploitation occurred or that the
adult is at risk of abuse, neglect, or exploitation.” For
consistency in language with the Child Protective Services
regulations (22 VAC 40-705), the board proposes to remove
“shows no reason to suspect’ and replaces it with “does not
show a preponderance of evidence.” Though “does not show
a preponderance of evidence” seems to be a lower hurdle to
pass than “shows no reason to suspect,” the Department of
Social Services (department) has indicated that in practice
there will be no change in when reports of adult abuse,
neglect, or exploitation will be deemed unfounded.

The board proposes to change references to state agencies’
names and legislation in order to reflect current nomenclature.
For example, the “Department for Rights of Virginians with
Disabilities” will be changed to the “Virginia Office for
Protection and Advocacy.” The board also proposes to
amend some definitions for consistency with the Code of
Virginia. These changes will have no impact on policy.

Businesses and entities affected. The 1.09 million persons
aged 60 and over and the estimated 300,000 adults aged 18
and over and who have a disability are affected by this
regulation.1’2

Localities particularly affected. All localities in Virginia are
potentially affected by the proposed amendment.

Projected impact on employment. The proposed amendments
will not affect employment.

' Source: Department of Social Services

2 Some of the 300,000 adults aged 18 and over and who have a disability will
also be 60 or over. Thus, some of the 300,000 are already included in the 1.09
million persons aged 60 and over.
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Effects on the use and value of private property. The
proposed amendments will not affect the use and value of
private property.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Department of
Social Services concurs with the Economic Impact Analysis
prepared by the Department of Planning and Budget.

Summary:

The proposed amendments update regulations used by
local departments of social services for investigating reports
and protecting health, safety and welfare of the elderly and
adults. The proposed changes are primarily technical in
nature to make the regulation consistent with the Code of
Virginia and current policy, update names of agencies, and
delete obsolete terms.

PART 1.
DEFINITIONS.

22 VAC 40-740-10. Definitions.

The following words and terms; when used in this chapter;
shall have the following meanings; unless the context clearly
indicates otherwise:

"Abuse" means the willful infliction of physical pain, injury or
mental anguish or unreasonable confinement.

"Adult" means any person in the Commonwealth who is
abused, neglected, or exploited, or is at risk of being abused,
neglected, or exploited; and is 18 years of age or older and
incapacitated, or is 60 years of age and older.

"Adult protective services" means services provided or
arranged by the local department of public welfare or social
services which are necessary to prevent abuse, neglect, or
exploitation of an adult. These services consist of the
identification, receipt, and investigation of complaints and
reports of adult abuse, neglect, and exploitation for
incapacitated persons 18 years of age and over and persons
60 years of age and over. This service also includes the
provision of social casework and group work in an attempt to
stabilize the situation. If appropriate and available, adult
protective services may include the provision of or arranging
for home based care, transportation, sheltered employment,
adult day care, meal service, legal proceedings, placement
and other activities to protect the adult.

"Conservator" means a person appointed by the court who is
responsible for managing the estate and financial affairs of an
incapacitated person, and where the context plainly indicates,
includes a "limited conservator” or a "temporary conservator.”

"Department”
Services.

means the Virginia Department of Social

"Director" means the director or his delegated representative
of the department of publie-welfare—or social services of the
city or county in which the person resides or is found.

"Emergency" means that an adult is living in conditions which
present a clear and substantial risk of death or immediate and
serious physical harm to himself or others.

"Exploitation" means the illegal use of an incapacitated adult
or his resources for another's profit or advantage. This
includes acquiring a person's resources through the use of
that person's mental or physical incapacity; the disposition of
the incapacitated person's property by a second party to the
advantage of the second party and to the detriment of the
incapacitated person; misuse of funds; acquiring an
advantage through threats to withhold needed support or care
unless certain conditions are met; persuading an
incapacitated adult to perform services including sexual acts
to which the adult lacks the capacity to consent.

"Guardian" means a person who has been legally invested
with the authority and charged with the duty of taking care of
the person and managing his property and protecting the
rights of the person who has been declared by the circuit court
to be incapacitated and incapable of administering his own
affairs. The powers and duties of the guardian are defined by
the court and are limited to matters within the areas where the
person in need of a guardian has been determined to be
incapacitated.

"Guardian ad litem" means an attorney appointed by the court
to represent the interest of the person for whom a guardian or
committee is requested. On the hearing of the petition for
appointment of a guardian or committee, the guardian ad litem
advocates for the person who is the subject of the hearing,
and his duties are usually concluded when the case is
decided.

"Incapacitated person" means any adult who is impaired by
reason of mental iliness, mental retardation, physical iliness or
disability, or other causes to the extent that the adult lacks
sufficient understanding or capacity to make, communicate or
carry out reasonable decisions concerning his or her well-
being. This definition is for the purpose of establishing an
adult's eligibility for adult protective services and such adult
may or may not have been found incapacitated through court
procedures.

"Involuntary protective services" means those services
authorized by the court for an adult who has been determined
to need protective services and who has been adjudicated
incapacitated and lacking the capacity to consent to receive
the needed protective services.

"Lacks capacity to consent" means a preliminary judgment of
a local department of social services social worker that an
adult is unable to consent to receive needed services for
reasons that relate to emotional or psychiatric problems,
mental retardation, developmental delay, or other reasons
which impair the adult's ability to recognize a substantial risk
of death or immediate and serious harm to himself. The lack
of capacity to consent may be either permanent or temporary.
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The worker must make a preliminary judgment that the adult
lacks capacity to consent before petitioning the court for
authorization to provide protective services on an emergency
basis pursuant to § 63-1-55.6 63.2-1609 of the Code of
Virginia.

"Legally incapacitated" means that the person has been
adjudicated incapacitated by a circuit court because of a
mental or physical condition which renders him, either wholly
or partially, incapable of taking care of himself or his estate.

"Legally incompetent" means a person who has been
adjudicated incompetent by a circuit court because of a
mental condition which renders him incapable of taking care of
his person or managing his estate.

"Legitimate interest" means that a public or private agency or
the representative of such an agency has a need for elient
specific information which is maintained by a local department
of social services as a result of an adult protective services
report or investigation. The information is needed in order to
fulfill a recognized agency function which can reasonably be
expected to serve the best interest of the elient adult who is
the subject of the information. Agencies whe that may have a
legitimate interest in such information are specified in 22 VAC
40-730-50 B.

"Local ageney department' means any local department of
social servicestwelare in the Commonwealth of Virginia.

"Mandated reporters" means those persons who are required
pursuant to § 63-1-55-3 63.2-1606 of the Code of Virginia, to
report to the local department of social services when such
persons have reason to suspect that an adult is abused,
neglected, or exploited. Persons required to make such
reports include any person licensed to practice medicine or
any of the healing arts, any hospital resident or intern, any
person employed in the nursing profession, any person
employed by a public or private agency or facility and working
with adults, any person providing full-time or part-time care to
adults for pay on a regularly scheduled basis, any person
employed as a social worker, any mental health professional,
and any law-enforcement officer.

"Mental anguish" means a state of emotional pain or distress
resulting from activity (verbal or behavioral) of a perpetrator.
The intent of the activity is to threaten or intimidate, to cause
sorrow or fear, to humiliate or ridicule. There must be
evidence that it is the perpetrator's activity which has caused
the adult's feelings of pain or distress.

"Neglect" means that an adult is living under such
circumstances that he is not able to provide for himself or is
not being provided such services as are necessary to maintain
his physical and mental health and that the failure to receive
such necessary services impairs or threatens to impair his
well-being. Neglect includes the failure of a caregiver, or some
other responsible person, to provide for basic needs to
maintain the adult's physical and mental health and well-
being; and it includes the adult's neglect of self. Neglect
includes:

1. The lack of clothing considered necessary to protect a
person's health;

2. The lack of food necessary to prevent physical injury or to
maintain life, including failure to receive appropriate food
when persons have conditions requiring special diets;

3. Shelter which is not structurally safe; has rodents or other
infestations which may result in serious health problems;
does not have a safe and accessible water supply, heat
source or sewage disposal. Adequate shelter for a person
will depend on the impairments of an individual person;
however, the person must be protected from the elements
which would seriously endanger his health (rain, cold, heat)
and result in serious illness or debilitating conditions;

4. Inadequate supervision by a caregiver (paid or unpaid)
who has been designated to provide the supervision
necessary to protect the safety and well-being of adults in
his care;

5. The failure of persons who are responsible for caregiving
to seek needed medical care or to follow medically
prescribed treatment for an adult, or the adult has failed to
obtain such care for himself. The needed medical care is
believed to be of such a nature as to result in physical or
mental injury or iliness if it is not provided; and

6. An adult who is self-neglecting by not meeting his own
basic needs due to mental or physical impairments. Basic
needs refer to such things as food, clothing, shelter, health
or medical care.

"Report" means an allegation by any person, to a local
department of social services, that an adult is in need of
protective services. The term "report" shall refer to both
reports and complaints of abuse, neglect, and exploitation of
adults.

"Unreasonable confinement" means the use of restraints
(physical or chemical), isolation, or any other means of
confinement without medical orders, when there is no
emergency and for reasons other than the adult's safety or
well-being, or the safety of others.

"Voluntary protective services" means those services given to
an adult who, after investigation, is determined to be in need
of protective services and consents to receiving the services
so as to mitigate the risk of abuse, neglect, or exploitation.

PART II.
POLICY.

22 VAC 40-740-20. Application.

A. The application process is designed to assure the prompt
provision of needed adult protective services including
services to adults who are not able to complete and sign a
service application.

B. Persons who may complete and sign an application for
adult protective services on behalf of an adult who needs the
service:

1. The adult who will receive the services or the adult's
legally appointed guardian or eemmittee conservator,

2. Someone authorized by the adult; or

3. The local ageney department.
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C. Primary responsibility for the investigation when more than
one local ageney department may have jurisdiction under
§ 63-1-663 63.2-1606 of the Code of Virginia, shall be
assumed by the local ageney department:

1. Where the subject of the investigation resides when the
place of residence is known and when the alleged abuse,
neglect, or exploitation occurred in the city or county of
residence;

2. Where the abuse, neglect, or exploitation is believed to
have occurred when the report alleges that the incident
occurred outside the city or county of residence;

3. Where the abuse, neglect, or exploitation was discovered
if the incident did not occur in the city or county of residence
or if the city or county of residence is unknown and the
place where the abuse, neglect, or exploitation occurred is
unknown;

4. Where the abuse, neglect, or exploitation was discovered
if the subject of the report is a nonresident who is
temporarily in the Commonwealth.

D. When an investigation extends across city or county lines,
local ageneies departments in those cities or counties shall
assist with the investigation at the request of the local agency
department with primary responsibility.

22 VAC 40-740-30. Investigation.

A. This chapter establishes a time frame for beginning the
adult protective services investigation and gives priority to
situations believed to be the most critical.

B. Investigations shall be initiated by the local ageney
department.

1. Not later than 24 hours from the time the report was
received if the situation is an emergency, as defined by
§ 63:14-55.2 63.2-1603 of the Code of Virginia.

2. Not later than five calendar days from the time the report
was received for all other reports.

22 VAC 40-740-40. Dispositions.

A. The disposition provides a concise statement of how the
report of adult abuse, neglect, or exploitation has been
resolved.

B. Possible dispositions.

1. The subject of the report needs protective services. This
disposition shall be used when:

a. A review of the facts shows convincing evidence that
adult abuse, neglect or exploitation has occurred or is
occurring; or

b. There is reason to suspect that the adult is at risk of
abuse, neglect, or exploitation and needs protective
services in order to reduce that risk.

2. The need for protective services no longer exists. The
subject of the report no longer needs protective services. A
review of the facts shows

convihcing-evidence-or-provides
reason-to-suspeet a preponderance of evidence that adult
abuse, neglect, or exploitation has occurred. However, at

the time the investigation is initiated, or during the course of
the investigation the person who is the subject of the report
ceases to be at risk of further abuse, neglect, or
exploitation.

3. The report is unfounded. A review of the facts shows-ne
reason—to—suspeect does not show a preponderance of
evidence that abuse, neglect, or exploitation occurred or
that the adult is at risk of abuse, neglect, or exploitation.

C. The investigation shall be completed and a disposition
assigned by the local ageney department within 45 days of the
date the report was received. If the investigation is not
completed within 45 days, the record shall document reasons.

22 VAC 40-740-50. Disclosure of Adult Protective Services
Information.

A. This chapter describes the protection of confidential
information including a description of when such information
must be disclosed, when such disclosure of the information is
at the discretion of the local ageney department, what
information may be disclosed, and the procedure for
disclosing the information.

B. Agencies Departments that have a legitimate interest in
confidential information:

1. Department service staff

have legitimate interest and shall have regular access to
Adult Protective Services records maintained by the local
ageneies department.

2. The following agencies have statutory or investigatory
authority and they have a legitimate interest in confidential
information when such information is reasonably necessary
for the fulfilment of their statutory or regulatory
responsibilities and is consistent with the best interest of the
adult who is the subject of the information:

a. Department of Mental Health, Mental Retardation and

Substance Abuse Services;-Office-of- Human-Rights;
b. Bepartmentfor Rights—of the Disabled; Virginia Office

for Protection and Advocacy;

c. Attorney General's Office, Medicaid Fraud Control
Program;

d. Department for the Aging,—Office—of-the-State—Long
Ferm Care- Ombudsman;

e. Department of Health, Division—ef Licensure—and
Certifieation including the Center for Quality Health Care
Services and Consumer Protection;

f. Department of Medical Assistance Services;

g. Department of Health Professions;

h. Department for the Visually—Handicapped Blind and
Vision Impaired, and

i. Department of Social Services, including the Division of
Licensing Programs=—),; and

Jj- The Office of the State Long-Term Care Ombudsman.
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2—Publie/private—service—providing 3. Other public and

private agencies including community services boards, area
agencies on aging, family-service-ageneies; and local health
departments and—others may have legitimate interest in
confidential information.

C. Local agencies departments may release information to the
following persons when the local agerey department has
determined the person making the request has legitimate
interest and the release of information is in the best interest of
the adult:

1. Representatives of agencies requesting disclosure when
the agency has legitimate interest as identified in 22 VAC
40-740-50B 1, 2, and 3;

2. Police or other law-enforcement officials who are
investigating adult abuse, neglect, or exploitation;

3. A physician who is treating an adult whom he reasonably
suspects is abused, neglected, or exploited;

4. The adult's legally appointed guardian;

5. A guardian ad litem who has been appointed for an adult
who is the subject of an adult protective services report;

6. A family member who is responsible for the welfare of an
adult who is the subject of an adult protective services
report;

7. An attorney representing a local ageney department in an
adult protective services case; or

8. The Social Security Administration.

D. Local agencies are required to disclose information under
the following circumstances:

1. When disclosure is ordered by a court;

2. When a person has made an adult protective services
report and an investigation has determined the report to be
unfounded, the person who made the report shall be
notified of the finding pursuant to § 63-4-55-4 63.2-104 of
the Code of Virginia; or

3. When a request for access to information is made

pursuant to the Privacy—Protection—Aect—§—2-1-382

Government Data Collection and Dissemination Practices
Act, § 2.2-3800 of the Code of Virginia.

E. Any or all of the following specific information may be
disclosed at the discretion of the local agency to agencies or
persons specified in subsection C of this section:

1. Name, address, age, race, sex of the adult who is the
subject of the request for information:

2. Name, address, age, race, sex of the person who
perpetrated the abuse, neglect, or exploitation;

3. Description of the incident or incidents of abuse, neglect,
or exploitation;

4. Description of medical problems;
5. Disposition of the adult protective services report; or

6. The protective service needs of the adult.

F. Agencies or persons who receive confidential information
pursuant to subdivisions 1 through 8 of subsection C of this
section shall provide the following assurances to the local

ageney department:

1. The purposes for which information is requested is
related to the adult protective services goal for the client;

2. The information will be used only for the purpose for
which it is made available; and

3. The information will be held confidential by the ageney
department or individual receiving the information except to
the extent that disclosure is required by law.

G. Methods of obtaining assurances. Any one of the following
methods may be used to obtain assurances required in
subsection F of this section:

2. 1. Agreements between local ageneies departments and
other community service providing agencies which provide
blanket assurances required in subsection F of this section
for all adult protective services cases; or

3. 2. State level agreements which provide blanket
assurances required in subsection F of this section for all
adult protective services cases;-or.

4 The use-ofform032-02-702.

H. Notification that information has been disclosed. When
information has been disclosed pursuant to this chapter,
notice of the disclosure shall be given to the person who is the
subject of the information or to his legally appointed guardian.
If the client has given permission to release the information via
form-032-014-040/2, further notification is unnecessary.

22 VAC 40-740-60. Services provided.

A range of services must be made available to any abused,
neglected, or exploited adult or to adults at risk of abuse,
neglect, or exploitation to protect the adult and to prevent any
future abuse, neglect, or exploitation.

1. Service planning. A service plan which is based on the
investigative findings and the assessment of the elient's
adult's need for protective services shall be developed. The
service plan is the basis for the activities that the worker,
the elient adult, and other support persons will undertake to
provide the services necessary to protect the adult elient.

2. Opening a case to Adult Protective Services. Once a
disposition of the report and an assessment of the adult's
needs and strengths have been made, the ageney
department will assess the elient's adult's service needs. A
case should be opened for Adult Protective Services when:

a. The service needs are identified;

b. The disposition is that the adult needs protective
services; and

c. The adult agrees to accept protective services or
protective services are ordered by the court.

The disposition that the adult needs protective services may
be based on convincing evidence that abuse, neglect, or

Virginia Register of Regulations

1008



Proposed Regulations

exploitation has occurred or it-may-be-based-onreason-to
suspeet that the adult is at risk of abuse, neglect, or

exploitation without the provision of protective services.

3. Implementation of the service plan. Implementation of the
service plan is the delivery of the services needed to
provide adequate protection to the elient adult. The services
may be delivered directly, through purchase of service,
through informal support, or through referral. The
continuous monitoring of the elient's adult's progress and
the system's response is a part of the implementation.

Local agencies departments are required to provide
services beyond the investigation to the extent that federal
or state matching funds are made available.

4. Provision of protective services without the consent of the
adult. Protective services without the consent of the adult
are provided when so ordered by the court.

VA.R. Doc. No. R03-112; Filed January 7, 2004, 10:36 a.m.
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TITLE 2. AGRICULTURE

STATE BOARD OF AGRICULTURE AND
CONSUMER SERVICES

Title of Regulation: 2 VAC 5-320. Regulations for the
Enforcement of the Endangered Plant and Insect Species
Act (amending 2 VAC 5-320-10).

Statutory Authority: § 3.1-1025 of the Code of Virginia.
Effective Date: February 26, 2004.

Agency Contact: Frank M. Fulgham, Program Manager,
Department of Agriculture and Consumer Services, 1100
Bank Street, Room 402, Richmond, VA 23219, telephone

(804) 786-3515, FAX (804) 371-7793 or e-malil
ffulgham@vdacs.state.va.us.
Summary:

The amendments (i) remove the currently named plants that
are no longer considered globally rare and (ii) add those
threatened or endangered plant and insect species that are
considered rare both globally and in Virginia.

Summary of Public Comments and Agency’s Response: A
summary of comments made by the public and the agency’s
response may be obtained from the promulgating agency or
viewed at the office of the Registrar of Regulations.

CHAPTER 320.
RULES-AND REGULATIONS FOR THE ENFORCEMENT OF
THE ENDANGERED PLANT AND INSECT SPECIES ACT.

2VAC 5-320-10. Protection Listing of endangered and
threatened plant and insect species.

u itvof E P | Speci
The Board of Agriculture and Consumer Services hereby
adopts the following regulation in order to protect designated
plant and insect species that exist in this Commonwealth. All
designated species are subject to all sections of the Virginia
Endangered Plant and Insect Species Act (§§ 3.7-1020
through 3.1-1030 of the Code of Virginia).

B. The following plant and insect species are hereby declared

an endangered species as—defined—in—§-3-14-1021—of the
Virginia End P | Species Act:

[ +-Arabis-serotina,-shale-barrenrock-ecress: |

[ 2 1.] Cardamine micranthera, small-anthered bittercress.

[ 2. Carex juniperorum, juniper sedge.

3. Corallorhiza bentley, Bentley's coralroot. ]
[ 3- 4. ] Fimbristylis perpusilla, Harper's fimbristylis.
[ 4- 5. ] Helenium virginicum, Virginia sneezeweed.

[ &- 6. ] Helonias bullata, swamp-pink.

[ 6- 7.] llex collina, lo