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Proposed Regulations


TITLE 18. PROFESSIONAL AND OCCUPATIONAL LICENSING

REAL ESTATE BOARD

Title of Regulation:  18 VAC 135-20. Virginia Real Estate Board Regulations (amending 18 VAC 135-20-80, 18 VAC 135-20-120, 18 VAC 135-20-140 and 18 VAC 135-20-370).

Statutory Authority:  §§ 54.1-113, 54.1-201 and 54.1-2105 of the Code of Virginia.
Public Hearing Date:  March 24, 2004 - 2 p.m.
Public comments may be submitted until April 9, 2004.

(See Calendar of Events section

for additional information)

Agency Contact:  Christine Martine, Executive Director, Department of Professional and Occupational Regulation, 3600 West Broad Street, Richmond, VA 23230, telephone (804) 367-8552, FAX (804) 367-6946, or e-mail reboard@dpor.virginia.gov.

Basis:  Section 54.1-113 of the Code of Virginia provides that regulatory boards shall revise the fees levied by it for certification or licensure and renewal thereof so that the fees are sufficient but not excessive to cover expenses.

Section 54.1-201 describes each regulatory board's power and duty to "levy and collect fees for the certification or licensure and renewal that are sufficient to cover all expenses for the administration and operation of the regulatory board and a proportionate share of the expenses of the Department…"

Section 54.1-304 describes the power and duty of the director to "collect and account for all fees prescribed to be paid into each board and account for and deposit the moneys so collected into a special fund from which the expenses of the Board, regulatory boards, and the Department shall be paid…"

Section 54.1-308 provides for compensation of the director, employees, and board members to be paid out of the total funds collected.  This section also requires the director to maintain a separate account for each board showing moneys collected on its behalf and expenses allocated to the board.

Section 54.1-2105 provides that "The Board may do all things necessary and convenient for carrying into effect the provisions of this chapter and may promulgate necessary regulations."  

Fee adjustments are mandatory in accordance with these statutory sections.  The board exercises discretion in how the fees are adjusted by determining the amount of the adjustment for each type of fee.  The board makes its determination based on the adequacy of the fees to provide sufficient revenue for upcoming operating cycles.

Purpose:  The intent of the proposed changes in regulations is to increase fees for applicants and regulants of the Real Estate Board. The board must establish fees adequate to support the costs of board operations and a proportionate share of the department’s operations.  By the close of the current biennium, fees will not provide adequate revenue for those costs.

The Department of Professional and Occupational Regulation receives no general fund money, but instead is funded almost entirely from revenue collected for applications, renewals, examination fees, and other fees.  The department is self-supporting, and must collect adequate revenue to support its mandated and approved activities and operations. Fees must be established at amounts that will provide that revenue.  Fee revenues collected on behalf of the boards fund the department’s authorized special revenue appropriation.

The ability of the board to continue to process applications in a timely and accurate manner increases the level of public safety and welfare by ensuring that only those applicants that meet or exceed the requirements set forth in the statutes and regulations are granted licenses, certificates, or registrations.
The Real Estate Board has no other source of revenue from which to fund its operations.

Substance:  Fees will be increased as necessary to comply with the § 54.1-113 of the Code of Virginia.

Issues:  The primary issue for the proposed fee increase is the department’s statutory requirement to comply with the Callahan Act.

The advantage of these changes is that the regulatory program will be able to continue to function in order to protect the public. The disadvantage is that these changes will increase the cost of the license to the regulated population; however, the impact of these changes on the income of the regulated population should not be of a great significance compared to the level of income.

Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation.  The Real Estate Board (board) proposes to raise its licensure fees.

Estimated economic impact.  Currently, the board’s expenditures far exceed its revenues; during the 2000-2002 biennium expenditures exceeded revenues by $1,122,301.  The Department of Professional and Occupational Licensing (department) projects that during the 2002-2004 biennium expenditures will exceed revenues by $1,651,068, and that the board’s cash balance will turn negative.  In order to avoid negative cash balances, the board proposes to raise fees.  The following table (Table 1) displays current and proposed application fees:

Table 1: Application Fees

	Profession/Entity
	Current Fee
	Proposed Fee

	Salesperson by education and examination
	$75
	$150

	Salesperson by reciprocity
	$64
	$150

	Salesperson’s or associate broker’s license as a business entity
	$75
	$190

	Broker by education and examination
	$85
	$190

	Broker by reciprocity
	$85
	$190

	Concurrent broker license
	$65
	$140

	Firm license
	$125
	$250

	Branch office license
	$65
	$190

	Transfer application
	$35
	$60

	Activate application
	$35
	$60


Table 2 displays current and proposed renewal fees:

Table 2: Renewal Fees

	Profession/Entity
	Current Fee
	Proposed Fee

	Salesperson
	$39
	$65

	Salesperson’s or associate broker’s license as a business entity
	$39
	$90

	Broker
	$42
	$80

	Concurrent broker license
	$42
	$80

	Firm license
	$65
	$160

	Branch office license
	$38
	$90


Part of the increase in the board’s expenditures is due to the department’s development of a new computer licensing system.  Among other attributes, the new system will permit citizens to apply for licenses and license renewals on-line.  The use of on-line applications should speed licensure application; mailing time will be eliminated.  Also, the cost of mailing materials and postage will be saved.  The resulting reduction in licensing transaction costs provides an economic benefit that offsets at least part of the increased fees.

Businesses and entities affected.  The proposed regulations affect the 59,4001 real estate practitioners and firms licensed by the Commonwealth, as well as individuals considering applying for licensure.

Localities particularly affected.  All localities in the Commonwealth are affected.

Projected impact on employment.  Higher fees may discourage some individuals, particularly individuals considering part-time work, from seeking licensure and offering their services.  This impact is unlikely to be large.   The impact of the increased fees is reduced somewhat by the lower licensing transaction costs resulting from the new online licensing system.

Effects on the use and value of private property.  The higher fees will reduce the net worth of licensees and license applicants by the amount of the fee changes minus the reduced licensing transaction costs.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The agency concurs with the Economic Impact Analysis.

Summary:

The proposed amendments increase the fees charged by the board.

18 VAC 135-20-80. Application fees.

A. All application fees for licenses are nonrefundable and the date of receipt by the board or its agent is the date which will be used to determine whether it is on time.

B. Application fees are as follows:

	Salesperson by education and examination
	$75 $150

	Salesperson by reciprocity
	$64 $150

	Salesperson's or associate broker's license as a business entity
	$75 $190

	Broker by education and examination 
	$85 $190

	Broker by reciprocity
	$85 $190

	Broker concurrent license
	$65 $140

	Firm license
	$125 $250

	Branch office license
	$65 $190

	Transfer application
	$35 $60

	Activate application
	$35 $60


C. The fee for examination or reexamination is subject to contracted charges to the board by an outside vendor.  These contracts are competitively negotiated and bargained for in compliance with the Virginia Public Procurement Act (§ 11-35 2.2-4300 et seq. of the Code of Virginia). Fees may be adjusted and charged to the candidate in accordance with these contracts.  The fee shall not exceed $90 per candidate.

18 VAC 135-20-120. Fees for renewal.

A. All fees for renewals are nonrefundable, and the date of receipt by the board or its agent is the date which will be used to determine whether it is on time.

B. Renewal fees are as follows:

	Salesperson
	$39 $65

	Salesperson's or associate broker's license as a business entity
	$39 $90

	Broker
	$42 $80

	Concurrent broker 
	$42 $80

	Firm
	$65 $160

	Branch office 
	$38 $90


18 VAC 135-20-140. Failure to renew; reinstatement required.

A. All applicants for reinstatement must meet all requirements set forth in 18 VAC 135-20-100.  Applicants for reinstatement of an active license must have completed the continuing education requirement in order to reinstate the license.  Applicants for reinstatement of an inactive license are not required to complete the continuing education requirement for license reinstatement.

B. If the requirements for renewal of a license, including receipt of the fee by the board, are not completed by the licensee within 30 days of the expiration date noted on the license, a reinstatement fee of $85 is required. as follows:

	Salesperson
	$100

	Salesperson's or associate broker's license as a business entity
	$135

	Broker
	$120

	Concurrent Broker
	$120

	Firm
	$245

	Branch Office
	$135


C. A license may be reinstated for up to one year following the expiration date with payment of the reinstatement fee.  After one year, the license may not be reinstated under any circumstances and the applicant must meet all current educational and examination requirements and apply as a new applicant.

D. Any real estate activity conducted subsequent to the expiration date may constitute unlicensed activity and be subject to prosecution under Chapter 1 (§ 54.1-100 et seq.) of Title 54.1 of the Code of Virginia.

18 VAC 135-20-370. Fees.

A. The application fee for an original certificate for a proprietary school shall be $75 $190.

B. The renewal fee for proprietary school certificates expiring biennially on June 30 shall be $38 $90.

C. If the requirements for renewal of a proprietary school certificate, including receipt of the fee by the board, are not completed within 30 days of the expiration date noted on the certificate, a reinstatement fee of $85 $135 is required.  A certificate may be reinstated for up to one year following the expiration date with payment of the reinstatement fee.  After one year, the certificate may not be reinstated under any circumstances and the applicant must meet all requirements and apply as a new applicant.

D. The application for an original instructor certificate shall be $100 $190.

E. The renewal fee for an instructor certificate expiring biennially on June 30 shall be $50 $75.

F. If the requirements for renewal of an instructor certificate, including receipt of the fee by the board, are not completed within 30 days of the expiration date on the certificate, a reinstatement fee of $85 $110 is required.  A certificate may be reinstated for up to one year following the expiration date with payment of the reinstatement fee.  After one year, the certificate may not be reinstated under any circumstances and the applicant must meet all requirements and apply as a new applicant.

G. The board in its discretion may deny renewal of a certificate for the same reasons it may deny initial approval.

VA.R. Doc. No. R03-84; Filed January 14, 2004, 3:03 p.m.

1 Estimated figure provided by the Department of Professional and Occupational Licensing
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