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TITLE 9. ENVIRONMENT

STATE WATER CONTROL BOARD

Titles of Regulations:  9 VAC 25-400. Policy for Waste Treatment and Water Quality Management for the Dulles Area Watershed (repealing 9 VAC 25-400-10).

9 VAC 25-401. Sewage Treatment in the Dulles Area Watershed (adding 9 VAC 25-401-10 through 9 VAC 25-401-50).

Statutory Authority:  § 62.1-44.15 of the Code of Virginia.
Public Hearing Date:  March 31, 2004 - 7 p.m.
Public comments may be submitted until 5 p.m. on April 23, 2004.

(See Calendar of Events section

for additional information)

Agency Contact:  Thomas A. Faha, Department of Environmental Quality, 13901 Crown Court, Woodbridge, VA 22193, telephone (703) 583-3846, or e-mail tafaha@deq.state.va.us.

Basis:  The regulation was adopted pursuant to authority vested in the State Water Control Board by §§ 62.1-44.15(3) and 62.1-44.15(13) of the State Water Control Law.  Section 62.1-44.15(3a) gives the State Water Control Board the authority to establish standards of quality and policies for state waters.  Section 62.1-44.15(13) gives the board authority to establish policies for areawide water quality plans and to consider the feasibility of combined sewage treatment plants with consultation from local authorities.

There is no federal or state mandate for this regulation.  The requirements of the regulation exceed the minimum requirements of the Clean Water Act and the State Water Control Law.

The regulation is similar to a water quality management plan in that it limits the number of sewage treatment plants.  Federal regulations require states to have a continuing planning process for water quality management of major river basins or waterbodies (40 CFR 130.5).  However, federal regulations do not specify the level of detail or requirements that must be in a plan.  The requirements and conditions in the regulation are very detailed, restrictive, and stringent.

The following aspects of the regulation exceed the requirements that have been set for the state generally:

- The number of sewage treatment plants are limited to two and ownership is specified;

- The two sewage treatment plants must be a minimum of 10 miles upstream of a drinking water intake or proposed intake;

- The effluent limitations are very stringent, far exceeding what might otherwise be required to protect water quality standards.

Purpose:  The regulation addresses a significant public health, safety, and welfare issue. Its purpose is to provide additional protection of water quality in proximity to the drinking water intakes located on the Potomac River and on Goose Creek.  The streams draining the Dulles area watersheds enter the Potomac River near the withdrawal points for three major Washington area water utilities, Washington Aqueduct Division, Fairfax County Water Authority, and Washington Suburban Sanitary Commission.  These utilities serve over three million people in Washington, D.C., and its surrounding suburbs in Northern Virginia and Maryland.

Sewage treatment discharges located upstream of drinking water intakes are not uncommon in Virginia.  The Department of Health, Office of Water Programs (VDH), usually requires a minimum of five miles separation between a discharge and intake.  When a discharge does occur to a public water supply the Department of Environmental Quality (DEQ) applies additional water quality standards (9 VAC 25-260-140) and may require additional wastewater treatment.  

The net goal of the regulation is to provide additional assurance that the drinking water supply is protected. The affected jurisdictions believe this regulation provides an added level of protection above the statewide water quality standards used by DEQ in preparing VPDES permits to protect water quality.

Substance:  The DEQ received comments that the regulation be changed for two reasons.

1. To rewrite it so that it reads like a regulation.  The current regulation reads like a planning document with language that requires much interpretation of its intent and instruction.  As written, it is difficult for DEQ to implement.  A draft version of the new regulation contains clear and concise language.

2. To update the effluent limits prescribed by the regulation so that they reflect state-of-the-science and the experiences gained over the past 25 years in water quality management.  The effluent limits in the current version of the regulation were adopted over 25 years ago and they are outdated and unachievable with even the most advanced treatment technologies.  Those effluent limits do not reflect the current state of wastewater treatment and water quality management and need to be changed to match the requirements of the Occoquan Policy, 9 VAC 25-410, a regulation that has worked well in protecting the Occoquan reservoir drinking water supply for the past 25 years.  The draft version of the new proposed regulation contains the effluent limitations prescribed by the Occoquan Policy.

Issues:  The primary advantage of the regulation is added protection to the drinking water supply.  It is generally accepted that a few large regional sewage treatment plants provide better assurance of water quality protection than multiple smaller plants.  The disadvantages is that the prohibition of other sewage treatment plants that discharge to surface waters is counter to how most of the state is managed and removes an option often used to provide sewage treatment.  The regulation does not provide any advantage or disadvantage to DEQ.

Locality particularly affected.  The following localities have surface waters within the defined watersheds:  The counties of Arlington, Loudoun, and Fairfax; cities of Fairfax and Falls Church; and Towns of Leesburg, Herndon and Vienna.

Public participation.  In addition to any other comments, the State Water Control Board is seeking comments on the costs and benefits of the proposed regulation and the impacts of the regulation on farm or forest lands.

Anyone wishing to submit written comments for the public comment file may do so at the public hearing or by mail.  Written comments should be signed by the commenter and include the name and address of the commenter.  In order to be considered the comments must be received by the close of the comment period.  Oral comments may be submitted at the public hearing.

Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation.  The General Assembly mandates in § 62.1-44.15 of the Code of Virginia that the State Water Control Board establish standards of quality and policies for state waters consistent with the standards set forth in Chapter 3.1 of Title 62.1 of the Code of Virginia.  Section 62.1-44.15 of the Code of Virginia also gives the State Water Control Board the authority to establish policies and programs for effective area-wide or basin-wide water quality control and management.  It requires the State Water Control Board to consider the feasibility of combined sewage treatment plants when developing these policies and programs.

The proposed regulation replaces an existing regulation that deals with waste treatment and water quality management in the Dulles watershed area.  The existing regulation is being repealed and a new regulation is being adopted because of the extensive editing and rewriting required to update and clarify the regulation.  While most of the requirements of the proposed regulation are not significantly different from the requirements of the existing regulation, the proposed regulation modifies the effluent limits on discharges from regional sewage treatment plants.  It relaxes the maximum effluent limit for TSS (total suspended solids), modifies the total nitrogen discharge requirements, and deletes effluent limits for BOD (biochemical oxygen demand), MBAS (methyl blue activated substance), and viruses.  Modifications to the effluent limits apart, the proposed regulation does not differ significantly from the existing regulation.  Some of the other minor changes include additional language that clarifies the intent of the existing regulation, the inclusion of two exceptions to the requirements of the regulation, the removal of language and requirements that are outdated, redundant, or unnecessary, and the reorganization of the regulation in an effort to improve its clarity.

Estimated economic impact.  The proposed regulation is intended to replace an existing regulation dealing with waste treatment and water quality management in the Dulles watershed area.  The existing regulation, which was promulgated in 1975, is being repealed.  The existing regulation is organized and written along the lines of a planning document.  Due to the amount of interpretation required regarding its intent and instruction, the Department of Environmental Quality (DEQ) has found the regulation difficult to implement in its current form.  Moreover, the effluent limits for discharges from regional sewage treatment plants are outdated and need to be updated to reflect current technology and water quality management techniques.  The editing and rewriting required in order to improve the clarity of the regulation and update the effluent limits was so extensive that DEQ decided to repeal the existing regulation and adopt the proposed regulation.

The proposed regulation differs significantly from the existing regulation only in the maximum effluent limits on surface water discharges from regional sewage treatment plants.  It modifies the effluent limits established in the existing regulation to reflect the current state of wastewater treatment and water quality management.  Some of the effluent limits established in the existing regulation are either unachievable and/or not possible to measure accurately at the sewage treatment plant (STP) level.  For example, the existing regulation establishes effluent limits for viruses and TSS (total suspended solids) of 0.0 mg/l.  However, according to DEQ, it is not possible for STPs to accurately measure and hence, achieve these effluent limits.

The proposed regulation adopts all but one of the effluent limits prescribed in the wastewater treatment and water quality management policy for the Occoquan watershed (9 VAC 25-410).  According to DEQ, the Occoquan policy has worked well in protecting the Occoquan reservoir drinking water supply for the last 25 years and the effluent limits prescribed by it are adequate to protect water quality in the Dulles watershed area.  Effluent limits for MBAS (methyl blue activated substance), a parameter used to measure surfactants such as soaps and detergents, are not included in the proposed regulation even though they appear in the Occoquan policy.  DEQ believes that improved wastewater treatment technologies and the phosphate ban since 1988 have made this requirement unnecessary.

The effluent limits prescribed in the proposed regulation differ from existing policy in the following ways.

· The maximum effluent limit for TSS in the proposed regulation is 1.0 mg/l as compared to 0.0 mg/l in the existing regulation.  DEQ believes that a TSS effluent limit of 0.0 mg/l is unachievable for STPs and a TSS effluent limit of 1.0 mg/l will be adequate to protect the water quality in the Dulles watershed area.

· The proposed regulation modifies the nitrogen requirement.  It prescribes a TKN (unoxidized nitrogen) effluent limit of 1.0 mg/l.  It requires owners of regional sewage treatment plants to monitor nitrate concentrations in the vicinity of the Fairfax County Water Authority intake on the Potomac River.  In the event that nitrate concentrations at the intake exceed 5.0 mg/l, owners of the STPs are required to take corrective action.  The proposed regulation also requires owners of the regional sewage treatment plants to implement an in-stream monitoring program to assess the impact of their discharges on downstream water quality.  Under the existing regulation, an effluent limit of 1.0 mg/l was established for total nitrogen, not just unoxidized nitrogen, and there were no monitoring requirements for owners of regional STPs.  DEQ believes that a total nitrogen effluent limit of 1.0 mg/l is unachievable for STPs and the effluent limit for TKN coupled with the monitoring requirements are a more effective and appropriate way of controlling the amount of nitrogen being discharged.

· The proposed regulation does not include an effluent limit for BOD (biochemical oxygen demand).  It is not possible for an STP to accurately measure BOD of 1.0 mg/l (the BOD limit in the existing regulation).  DEQ believes that a COD (chemical oxygen demand) effluent limit of 10.0 mg/l is equivalent to having a BOD limit of 1.0 mg/l and that removing the BOD limit will not have a significant impact on water quality.

· The proposed regulation does not include an MBAS effluent limit.  MBAS is a parameter used to measure pollutants such as soaps and detergents.  As improved wastewater treatment technologies and the phosphate ban in Virginia since 1988 have largely dealt with the problem of detergents being discharged, DEQ believes that MBAS effluent limits are no longer necessary.  Under the existing regulation, the MBAS limit is set at 0.1 mg/l.  

· The proposed regulation does not include effluent limits for viruses.  The existing regulation requires a virus effluent limit of 0.0 mg/l.  However, DEQ believes the virus effluent limit to be unachievable for sewage treatment plants due to the uncertainty and inaccuracies associated with measuring it.

In most cases, the proposed regulation actually relaxes the effluent limits to be met by regional sewage treatment plants while not significantly increasing the risk to water quality in the Dulles watershed area.  However, the regulation does impose additional monitoring requirements on the owners of these STPs.  Rather than meeting an effluent limit for total nitrogen, owners of regional sewage treatment plants will be required to meet an effluent limit for TKN and implement in-stream and nitrate monitoring programs.  DEQ believes that a TKN effluent limit of 1.0 mg/l coupled with the monitoring requirements will cost STPs significantly less than trying to comply with a total nitrogen limit of 1.0 mg/l.  It is not possible to quantify the exact amount of the cost saving to STPs as it will vary depending on the size and type of program the STP and the water authority develop.

Currently, there are no regional sewage treatment plants that discharge into the Dulles watershed area.  The Loudon county regional sewage treatment plant is currently under construction and will be subject to these requirements once it becomes operational.  The proposed regulation allows for the construction of another regional sewage treatment plant under the authority of the city of Leesburg, but no such STP is currently under construction.

In addition to modifications to the effluent limits, the proposed regulation also includes language that clarifies the intent of the existing regulation.  For example, the proposed regulation prohibits the establishment of new STPs that discharge into the Dulles watershed area other than two regional sewage treatment plants, one under the authority of the city of Leesburg and the other under the authority of Loudon County.  While the existing regulation did not specifically prohibit the setting up of new STPs, it did not authorize any new plants other than the two regional sewage treatment plants.  The proposed regulation also includes other changes that improve the clarity of the proposed regulation compared to the existing regulation such as clearly identifying the watersheds subject to the regulation.

The proposed regulation allows for exceptions from these requirements in two cases: one for existing STPs that discharge into the Dulles watershed area and cannot hook up to a regional sewage treatment plant and the other for failing septic drain field systems at existing facilities such as residential homes, industrial and commercial operations, and public facilities when it can be demonstrated that it is not feasible to connect to a publicly owned sewage treatment plant and that there is no feasible alternative except to discharge into the watershed.  While the existing regulation did not authorize the setting of new STPs that discharge into the Dulles watershed area, it allowed existing STPs to continue operating.  The exception clause in the proposed regulation has been added in order to allow these STPs to continue operating.  Currently, there are three STPs that were set up before January 1975 and that discharge into the Dulles area watershed.

The proposed regulation also removes language and requirements that are outdated, redundant, or unnecessary.  The existing regulation was adopted before Virginia promulgated the sewerage regulations.  Thus, aspects of the existing regulation that dealt with the design, construction, and operation of STPs and pump stations that are now included in the Sewage Collection and Treatment regulations have been removed from the proposed regulation.  Other changes include deleting language in the existing regulation that provides nonregulatory background discussion and staff recommendations and leaving out language in the existing regulation that is outdated and no longer applicable such as the section establishing an interim plan for the Dulles watershed area.

The proposed regulation is reorganized compared to the existing regulation in an effort to improve its clarity.  The existing regulation is organized and written along the lines of a planning document.  This has led to problems in the interpretation and implementation of the regulation.  The proposed regulation is divided into five distinct sections and uses more clear and concise regulatory language.

The proposed regulation is likely to have a net positive economic impact.  By deleting or modifying effluent limits not possible for STPs to meet, the proposed regulation is likely to produce economic benefits for regional sewage treatment plants discharging into the Dulles area watershed.  Specifically, modifying the nitrogen requirement from meeting a total nitrogen effluent limit of 1.0 mg/l to meeting a TKN effluent limit of 1.0 mg/l and an in-stream and nitrate monitoring requirement is likely to produce significant cost savings for regional sewage treatment plants.  Moreover, to the extent that modifying the effluent limits for discharge, updating the regulation, and improving its clarity provides for better implementation of the regulation and for better water quality management in the Dulles watershed area, the proposed regulation will have a positive economic impact.

Businesses and entities affected.  The proposed is likely to affect regional sewage treatment plants that discharge into the Dulles area watershed.  By updating the effluent requirements to reflect current technology and water management practices, the proposed regulation is likely to produce economic benefits for regional sewage treatment plants.  Specifically, modifying the nitrogen requirement is likely to produce significant cost savings for these plants.  Moreover, modifying the effluent limits for discharge, updating the regulation, and improving its clarity is likely to lead to better implementation of the regulation and provide for better water quality management in the Dulles watershed area and produce economic benefits for all businesses and entities, not just STPs, operating in the affected area.

Localities particularly affected.  The proposed regulation will affect localities that have surface waters within the Dulles watershed area.  These include the counties of Arlington, Loudon, and Fairfax, the cities of Fairfax and Falls Church, and the towns of Leesburg, Vienna, and Herndon.

Projected impact on employment.  The proposed regulation is not likely to have a significant impact on employment in Virginia.

Effects on the use and value of private property.  To the extent that modifying the effluent limits for discharge, updating the regulation, and improving its clarity provides for better implementation of the regulation and for better water quality management in the Dulles watershed area, the proposed regulation will have a net positive economic impact on the value of property in the affected area.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The department has reviewed the economic impact analysis prepared by the Department of Planning and Budget and has no comment.

Summary:

The proposed regulation replaces an existing regulation that deals with waste treatment and water quality management in the Dulles watershed area.  The existing regulation is being repealed and a new regulation is being adopted because of the extensive editing and rewriting required to update and clarify the regulation.  The proposed regulation modifies the effluent limits on discharges from regional sewage treatment plants.  It relaxes the maximum effluent limit for TSS (total suspended solids), modifies the total nitrogen discharge requirements, and deletes effluent limits for BOD (biochemical oxygen demand), MBAS (methyl blue activated substance), and viruses.  Modifications to the effluent limits apart, the proposed regulation does not differ significantly from the existing regulation.  Some of the other minor changes include additional language that clarifies the intent of the existing regulation, the inclusion of two exceptions to the requirements of the regulation, the removal of language and requirements that are outdated, redundant, or unnecessary, and the reorganization of the regulation in an effort to improve its clarity.

CHAPTER 401.

SEWAGE TREATMENT IN THE DULLES AREA WATERSHED.

9 VAC 25-401-10. Purpose and authority.

This chapter is established by the State Water Control Board to regulate the discharge of sewage treatment effluent to surface waters in the Dulles Area Watershed, which is located upstream of several major public water supply intakes serving the Washington, D.C., metropolitan area.  The Dulles Area Watershed is composed of the southeastern portion of Loudoun County, the northwestern portion of Fairfax County, and a small northwestern portion of Arlington County.  This regulation does not restrict or affect sewage treatment plants within the Dulles Area Watershed that do not discharge to surface waters within the watershed.

This chapter is adopted pursuant to authority vested in the State Water Control Board by §§ 62.1-44.15 (3a) and 62.1-44.15 (13) of the State Water Control Law.

9 VAC 25-401-20. Affected waters.

This regulation applies to all tributaries and their headwaters of the Potomac River from, and including, Goose Creek in Loudoun County to, and including, Pimmit Run in Arlington County.  The mainstem of Goose Creek west of State Route 15 and tributaries to that portion of Goose Creek, and the mainstream of Little River west of State Route 15 and the tributaries to that portion of Little River, are not subject to this regulation.

9 VAC 25-401-30. Sewage treatment plant restrictions and requirements.

A. The number of sewage treatment plants discharging effluent to surface waters identified in 9 VAC 25-401-20 shall be no more than two, one to be under the authority of the Town of Leesburg and one under the authority of Loudoun County.  The discharge from the treatment plants shall be in the Broad Run and Goose Creek Watersheds a minimum of 10 stream miles upstream from the Fairfax County Water Authority water supply intake on the Potomac River.

B. The following maximum effluent limitations shall apply for the sewage treatment plants prescribed in subsection A of this section:

	Parameter
	Monthly Average

	COD
	10.0 mg/l

	TSS
	1.0 mg/l

	TKN
	1.0 mg/l

	Total Phosphous
	0.1 mg/l

	Turbidity
	0.5 NTU

	E. coli
	less than 2 per 100 ml


The above parameters and all other pollutants shall also be monitored and limited as necessary in accordance with the VPDES Permit Regulation.

The owners of the sewage treatment plants are responsible for knowing nitrate concentrations in the vicinity of Fairfax County Water Authority's intake on the Potomac River.  Should nitrate concentrations at the intake reach 5 mg/l, the owners shall evaluate measures they can take to minimize impacts their discharge has on the nitrate concentrations and implement those measures deemed feasible and effective.

C. Requirements for sewage treatment plants in subsection A of this section.

1. The design shall be such that expansions and maintenance of any unit can be accomplished without bypassing wastes to the receiving waters and without degrading treatment.

2. The mechanical and fluid system design shall be such that a single failure of a component or unit shall not interrupt plant operations that are required to meet the final effluent requirements in subsection B of this section.

3. There shall be one independent source of outside power supply and one on-site power supply.  Both the off-site and on-site electrical distributions shall be such that the failure of any one given component (mechanical or electrical) in the distribution system shall not cause an interruption of electrical service to parts of the plant that are essential to meet the effluent requirements.

4. The treatment plants shall be staffed 24 hours a day, seven days a week.

D. Design requirements for pumping stations for sewage treatment plants in subsection A of this section.  Pumping stations on all sewage collection systems that are connected to the plants identified in subsection A of this section shall meet the Reliability Classification 1 requirements as described in the Virginia Sewage Collection and Treatment Regulations (9 VAC 25-790), and shall have retention basins with a minimum of one-day capacity.  A waiver from the retention basin requirement may be obtained from the Department of Environmental Quality if the owner of the pump station can demonstrate that a sewer system tributary to the pump station meets the infiltration/inflow criteria established by the Virginia Sewage Collection and Treatment Regulations, and any other such information that the department may require.

9 VAC 25-401-40. Exceptions.

The following exceptions to 9 VAC 25-401-30 A may be allowed on a case-by-case basis after review and approval by the Department of Environmental Quality:

1. Existing sewage treatment plants.  Existing sewage treatment plants located in the affected waters and not authorized by 9 VAC 25-400-30 A may continue to discharge to surface waters provided they were constructed prior to January 1975.  Such discharges may continue only as long as the Department of Environmental Quality determines that it is not feasible for them to connect to a publicly owned sewage treatment plant.  Expansions of these treatment works may be allowed as long as pollutant quantities or loadings are not increased.

2. Failing septic systems.  Existing residential homes, industrial and commercial operations, public facilities, and any other operation where a septic drain field system has failed may discharge treated sewage effluent provided that the applicant demonstrates that it is not feasible to connect to a publicly owned sewage treatment plant and that there is no feasible alternative except to discharge.  Discharge permits shall be issued in conformance with the State Water Control Law, the Virginia VPDES Permit Regulation (9 VAC 25-31), and the Water Quality Standards (9 VAC 25-260).
9 VAC 25-400-50. Stream monitoring.

The owners of the sewage treatment plants identified in 9 VAC 25-401-30 A shall develop and implement an instream monitoring program.  The purpose of the monitoring program shall be to assess any impacts the discharge may have on down stream water quality and the water quality at the Fairfax County Water Authority's intake in the Potomac River.  The owners of the sewage treatment plants shall consult with the Fairfax County Water Authority in developing the monitoring program.
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