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TITLE 20. PUBLIC UTILITIES AND TELECOMMUNICATIONS

STATE CORPORATION COMMISSION

REGISTRAR'S NOTICE: The State Corporation Commission is exempt from the Administrative Process Act in accordance with § 2.2-4002 A 2 of the Code of Virginia, which exempts courts, any agency of the Supreme Court, and any agency which by the Constitution is expressly granted any of the powers of a court of record.

Title of Regulation:  20 VAC 5-309. Rules for Enforcement of the Underground Utility Damage Prevention Act (amending 20 VAC 5-309-15, 20 VAC 5-309-20, 20 VAC 5-309-40, 20 VAC 5-309-70, 20 VAC 5-309-110 and 20 VAC 5-309-140).

Statutory Authority:  §§ 12.1-13 and 56-265.30 of the Code of Virginia.
Effective Date:  March 12, 2004.
Agency Contact:  Massoud Tahamtani, Director, Division of Utility and Railroad Safety, State Corporation Commission, P.O. Box 1197, Richmond, VA 23218, telephone (804) 371-9264, FAX (804) 371-9734, toll free (800) 552-7945, or e-mail mtahamtani@scc.state.va.us.

Summary:

The revisions incorporate the effects, among other things, of certain amendments that the General Assembly has made to the Underground Utility Damage Prevention Act (Act), Chapter 10.3 (§ 56-265.14 et seq.) of Title 56 of the Code of Virginia. The amendments clarify the period during which an excavator's notification to the notification center would be valid; include a regulation that addresses how letter designations will be assigned to operators when marking underground utility lines; revise marking symbols for duct structures and conduit systems, which marking symbols shall be those set out in item 9 of the Virginia Underground Utility Best Practices as provided in the Virginia Underground Utility Marking Standards published by the Division of Utility and Railroad Safety; and revise the marking symbols to be used in areas where marks may be destroyed and offset marking is used, that is, the marking symbols as shown in item 15 of the Virginia Underground Utility Best Practices as provided in the Virginia Underground Utility Marking Standards published by the Division of Utility and Railroad Safety.  Additionally, the regulations address marking symbols for underground lines in conjunction with notices issued to licensed professionals, i.e., designers of industrial projects or commercial, governmental, or residential projects consisting of 25 or more units requiring approval of governmental or regulatory authorities.  The regulations further substitute the Division of Utility and Railroad Safety for the Division of Energy Regulation as the commission division responsible for assisting the commission in enforcement of the Act and remove outdated references to the commission's Rules of Practice and Procedure.

Subdivision 2 of 20 VAC 5-309-140 has been further revised to clarify that the reasonable action under that rule applies to excavation within two feet of the marked location of the underground utility line.  Subdivisions 2 and 3 of 20 VAC 5-309-140 serve to clarify the obligation of the excavator to protect the entire underground utility line by visually verifying the size and type of the underground utility line within an excavation area.

Finally, minor revisions have been made to subsections O, P, and R of 20 VAC 5-309-110 to reflect a March 2004 publication date rather than the February 2003 publication date for the Virginia Underground Utility Marking Standards, a document prepared by the division that has been incorporated by reference into the regulations.  These technical revisions are necessary since certain of the regulations will be included in the updated version of the Virginia Underground Utility Marking Standards.

AT RICHMOND, MARCH 9, 2004

COMMONWEALTH OF VIRGINIA, ex rel.

STATE CORPORATION COMMISSION

CASE NO.  PUE-2003-00490

Ex Parte:  In the matter of revisions to the

Commission's Rules for the Enforcement

of the Underground Utility Damage 

Prevention Act

ORDER ADOPTING RULES

This Order promulgates revised Rules for Enforcement of the Underground Utility Damage Prevention Act ("Rules") pursuant to the State Corporation Commission's ("Commission") authority under the Underground Utility Damage Prevention Act, Chapter 10.3 (§ 56-265.15 et seq.) of Title 56 of the Code of Virginia (the "Act").  On November 17, 2003, the Commission entered an Order Prescribing Notice and Inviting Comments and/or Requests for Hearing ("Order Prescribing Notice") regarding revisions to the Rules as proposed by the Commission's Division of Utility and Railroad Safety ("Division" or "Staff").  The Order Prescribing Notice, among other things, initiated this proceeding, attached the proposed revisions to the Rules, required public notice of the proposed revisions, provided interested persons an opportunity to file comments and/or requests for hearing, directed the Staff to file a report in this matter, and directed the Commission's Division of Information Resources to forward the Order Prescribing Notice to the Virginia Register of Regulations for publication.

The proposed Rules reflect technical revisions identified by the Staff and changes in the Act since the Commission adopted the Rules in Case No. PUE-1999-00786.  For example, as discussed in the Order Prescribing Notice, subsequent amendments to the Act, among other things:  (i) clarify the period during which an excavator's notification to the notification center would be valid; (ii) provide for the issuance of "designer" notices by the notification center at the request of designers, i.e., licensed professionals designing industrial projects or governmental, commercial, or residential projects consisting of twenty-five or more units; (iii) require operators to provide information on the operator's underground utility lines and to locate these lines if the designer requests a field locate; and (iv) authorize the Commission to adopt regulations governing (a) the letter designations for each operator to be used in conjunction with the marking of underground utility lines, and (b) symbols for marking of underground utility lines that are "in compliance with subsection B (sic) [2] of § 56-265.17:3" of the Act and in accordance with industry standards.  See 2002 Va. Acts ch. 841.

The Order Prescribing Notice also explained that the Division established a committee of stakeholder representatives, developed proposals for the designation of letters for each operator to be used in conjunction with the marking of all underground utility lines, and developed a proposal regarding symbols for marking of underground lines in compliance with the requirements of § 56-265.17:3 of the Act, i.e., procedures for operators to mark their underground facilities in response to a designer notice.  The consensus recommendations of this committee on marking best practices were incorporated in the proposed Rules.

On December 10, 2003, the Division of Information Resources filed with the Clerk of the Commission proof of the notice prescribed in Ordering Paragraph (6) of the Order Prescribing Notice.  Ordering Paragraph (9) of the Order Prescribing Notice required the Division of Information Resources to file its proof of publication on or before January 30, 2004.

Verizon Virginia Inc. and Verizon South Inc. ("Verizon") filed a letter on December 16, 2003, in response to the Order Prescribing Notice.  Verizon did not comment on the proposed revisions to the Rules but advised that it was interested in the subject matter and would like to be included on the service list and participate in any hearing convened on the rulemaking.

Virginia Electric and Power Company ("Dominion Virginia Power") also filed a letter on December 18, 2003, in response to the Order Prescribing Notice.  Dominion Virginia Power did not have any comments on the proposed revisions but advised that it would like to be included on the service list and reserved the right to participate in any hearing convened in the rulemaking or to comment on any additional revisions to the proposed rules.

Appalachian Power Company d/b/a American Electric Power ("AEP") filed comments on December 30, 2003 ("AEP Comments").  AEP stated that it generally supported the revised Rules.  While AEP did not request a hearing, it requested permission to participate in any hearing conducted at the request of other participants.  AEP also expressed concerns regarding subdivisions 2 and 3 of Rule 20 VAC 5-309-140, which were proposed as follows:

Any person excavating around underground utility lines shall take all reasonable steps to protect such utility lines.  These steps shall include, but are not limited to, the following:

* * *

2.  The excavator shall expose the underground utility line to its extremities by hand digging;

3.  The excavator shall not utilize mechanized equipment within two feet of the extremities of all exposed utility lines;….

AEP asserted that "[i]t is possible to interpret [subdivision 2 of proposed Rule 20 VAC 5-309-140] to require an excavator to expose the entire length of the line, both horizontally and vertically, even if the line, or portions of the line, are not within the proposed excavation area."1  AEP contended that subdivision 3 of proposed Rule 20 VAC 5-309-140 was also similarly imprecise.

Columbia Gas of Virginia, Inc. ("Columbia"), filed a letter on December 31, 2003.  Columbia did not have any specific comments on the proposed revisions but reserved its right to participate in any hearing and to comment on any additional revisions to the rules.

The Staff filed its Report on February 6, 2004 ("Staff Report").  In response to AEP's concerns, the Staff recommended the following modification to subdivision 2 of proposed Rule 20 VAC 5-309-140:

2.  The excavator shall expose the underground utility line to its extremities by hand digging within the excavation area when excavation is expected to come within two feet of the marked location of the underground utility line; ….

The Staff did not suggest any changes to subdivision 3 of proposed Rule 20 VAC 5-309-140, concluding that the rule is consistent with § 56-265.24 A of the Act.  Finally, the Staff explained that "AEP has authorized the Staff to state that they concur with the Staff's analysis and the proposed Rules as discussed in [the Staff Report]."2
Staff counsel has advised that Verizon, Columbia, Dominion Virginia Power, and AEP do not desire to file further comments in response to the Staff Report.

NOW THE COMMISSION, having reviewed the record for this case and applicable law, is of the opinion and finds as follows.  We adopt the proposed Rules as set forth in our Order Prescribing Notice, with one modification.  Subdivision 2 of Rule 20 VAC 5-309-140 shall be modified as recommended in the Staff Report with AEP's concurrence.

As revised, subdivision 2 of Rule 20 VAC 5-309-140 clarifies the reasonable actions that excavators must take when excavating within two feet of the marked location of an underground utility line.  As § 56-265.24 A of the Act provides, whenever excavation is required within two feet of the marked location of a utility line, that utility line must be exposed to its extremities by hand digging.  The Staff Report explains that "extremities" refers to the outermost portion of the outside shape of the underground utility line.  According to the Staff Report, no mechanized equipment used for excavation should be operated within two feet of the extremities of an exposed underground utility line.  Subdivisions 2 and 3 of Rule 20 VAC 5-309-140 adopted herein serve to clarify the obligation of the excavator to protect the entire utility line by visually verifying the size and type of the underground utility line within the excavation area.  We agree with the Staff's analysis in this instance and, accordingly, adopt it.

Finally, references to the Virginia Underground Utility Marking Standards appearing in subsections O, P, and R of Rule 20 VAC 5-309-110 have been revised to reflect a March 2004 instead of February 2003 publication date for that document.  Some of the Rules adopted herein will be reprinted in the Virginia Underground Utility Marking Standards.  See, e.g., subsection Q of Rule 20 VAC 5-309-110.  The Virginia Underground Utility Marking Standards will have to be revised to include this and other rules.  We anticipate that this republication will occur in March 2004.

Accordingly, IT IS ORDERED THAT:

(1)  The Rules for Enforcement of the Underground Utility Damage Prevention Act, appended hereto as Attachment A, are hereby adopted, effective March 12, 2004.

(2)  A copy of this Order and the Rules adopted herein shall be forwarded to the Virginia Register of Regulations for publication.

(3)  There being nothing further to be done in this matter, this case shall be dismissed from the Commission's docket of active proceedings, and the papers filed herein shall be placed in the Commission's file for ended causes.

AN ATTESTED COPY hereof shall be sent by the Clerk of the Commission to:  David C. Keenan, Senior Attorney, NiSource Corporate Services Company, 200 Civic Center Drive, Columbus, Ohio 43215; James S. Copenhaver, Senior Attorney, NiSource Corporate Services Company, 1809 Coyote Drive, Chester, Virginia 23836; David W. Ogburn, Jr., Esquire, Verizon Virginia Inc. and Verizon South Inc., 600 East Main Street, Suite 1100, Richmond, Virginia 23219-2441; Cynthia Oakey, Esquire, Virginia Electric and Power Company, P.O. Box 26532, Richmond, Virginia 23261; Michael J. Quinan, Esquire, and Ashley C. Beuttel, Esquire, Woods Rogers P.L.C., 823 East Main Street, Suite 1200, Richmond, Virginia 23219; James R. Bacha, Esquire, American Electric Power Service Corporation, One Riverside Plaza, Columbus, Ohio 43215; and the Commission's Office of General Counsel and Division of Utility and Railroad Safety.

20 VAC 5-309-15.  Definitions.

The following words and terms when used in this chapter shall have the following meanings, unless the context clearly indicates otherwise:

"Division" means the State Corporation Commission's Division of Energy Regulation Utility and Railroad Safety.

"Installation records of a utility line" means maps, drawings, diagram, sketches, or any other depictions or descriptions of an underground utility line that reflect the location at the time of installation in a reasonably accurate manner.

"Locate" or "marking" means an operator's or its contract locator's markings of an underground utility line.

"Serious impact on public health" means any condition involving a water or sewer utility line that creates, or may create, a danger to the health and well being of the public.

20 VAC 5-309-20.  Report of probable violations.

Any person, as defined in § 56-265.15 of the Code of Virginia, may report probable violations of Chapter 10.3 of Title 56 to the State Corporation Commission, Division of Energy Regulation Utility and Railroad Safety (division). The reports of probable violations may be submitted to the division in writing, by phone, fax, e-mail, or in person. All written reports of probable violations shall include the information requested on SCC Form DPA-1, if available. All probable violations shall be reported to the division within 30 days of a person becoming aware of the circumstances constituting the probable violations.

20 VAC 5-309-40.  Advisory Committee review of probable violations.

A. The Advisory Committee (committee), established by the commission, shall meet on a periodic basis to review probable violations of the Act and the staff's findings and recommendations relative to such violations. Upon determination of either the staff or the committee that a violation may have occurred, and that an enforcement action is required, the staff shall take one or more of the following actions:

1. Issue a warning letter to the person alleged to have committed the violation (respondent);

2. Issue an information letter to a county, city, or town alleged to have committed the violation;

3. Enter settlement negotiations with the respondent. Upon reaching agreement on settlement terms, the division shall present the proposed settlement to the commission for final acceptance or rejection; or

4. Request the issuance of a "Rule to Show Cause" order pursuant to Rule 4:11 (5 VAC 5-20-90) of the commission's Rules of Practice and Procedure.

B. In the event that the staff but not the committee recommends enforcement action against a probable violator, not withstanding 20 VAC 5-309-40 A 3, the staff may not pursue a settlement with the probable violator absent the initiation of a rule to show cause. As part of its request for a rule to show cause, staff shall report to the commission the committee's recommendations and reason or reasons for the committee's recommendations.
C. As soon as practicable after its establishment, the committee shall develop and implement a set of bylaws. These bylaws shall delineate the committee's practice and procedures relative to performing the duties assigned by the commission, including the review of probable violations of the Act.  

D. If deemed necessary, the committee shall establish one or more subcommittees of experts in the operations covered by the Act. These subcommittees shall assist the committee in performing its assigned duties.

20 VAC 5-309-70.  Petition for reconsideration.

Any person subject to an order from the Virginia State Corporation Commission may petition the commission for reconsideration of its order under Rule 8:9 (5 VAC 5-20-220) of the commission's Rules of Practice and Procedure.

20 VAC 5-309-110.  General marking requirements.

A. All markings shall be suitable for their intended purpose for a period of 15 working days from the time of notification beginning at 7 a.m. on the next working day following notice by the excavator to the notification center.

B. Markings shall be made at sufficient intervals to clearly indicate the approximate horizontal location and direction of the underground utility line. However, the distance between any two marks indicating the same utility line shall not exceed 20 feet. Site conditions or directional changes of the underground utility line shall be considered to determine the need for shorter distance between marks.

C. Markings of underground utility lines shall be by means of stakes, paint, flags, or combination thereof. The terrain, site conditions, and the type and extent of the proposed excavation shall be considered to determine the most suitable means to mark underground utility lines.

D. Paint marks shall be approximately 8 to 10 inches in length and one to two inches in width except when "spot" marking is necessary.

E. A minimum of three separate marks shall be made for each underground utility line marking.

F. Valve box covers that are at grade and visible shall be marked with the appropriate color in accordance with the Act.

G. If in the process of marking an underground utility line, a customer-owned underground utility line of the same type is discovered, the operator or its contract locator shall make a reasonable effort to contact the excavator or the customer to advise of the presence of the line.

H. Where the proposed excavation crosses an underground utility line, markings shall be at intervals that clearly define the route of the underground line.

I. All markings shall extend if practical, a reasonable distance beyond the boundaries of the specific location of the proposed work as detailed on the ticket.

J. If the use of line marking is considered damaging to property (driveways, landscaping, historic locations to the extent boundaries are known), "spot" marking or other suitable marking methods shall be used.
K. Markings shall be valid for an excavation site for 15 working days from the time of notification beginning at 7 a.m. on the next working day following notice to the notification center by the excavator or until one of the following events occurs:

1. The markings become faded, illegible or destroyed; or

2. If the markings were placed in response to an emergency and the emergency condition has ceased to exist.

L. Where permitted by the operator's records, all utility lines of the same type in the same trench owned by the same operator shall be marked individually or by a single mark. If a single mark is used, the number of the utility lines shall be indicated at every other mark.  

M. Operators or their contract locators shall use all information necessary to mark their facilities accurately.  

N. Markings of an underground pipeline greater than 12 inches in nominal outside dimension shall include the size in inches at every other mark.

O. Duct structures and conduit systems shall be marked in accordance with the horizontal marking symbols for such structures and conduit systems set out in the National Utility Locating Contractor's Association's ("NULCA's") standards as shown in item nine of the Virginia Underground Utility Marking Best Practices as provided in the Virginia Underground Utility Marking Standards ([ February 2003 March 2004 ]) published by the division (http://www.state.va.us/scc/division/urs/mutility/va_uums.pdf).
P. In areas where marks would be destroyed, offset markings shall be made using horizontal marking symbols by NULCA's marking standards as shown in item 15 of the Virginia Underground Utility Marking Best Practices as provided in the Virginia Underground Utility Marking Standards ([ February 2003 March 2004 ]) published by the division (http://www.state.va.us/scc/division/urs/mutility/va_uums.pdf).
Q. The assigned letter designations for each operator to be used in conjunction with markings of underground utility lines shall be the same as those assigned by the notification center certified for a geographic area, subject to the review of the same and approval of such designations in writing by the advisory committee. Such approved designations by the advisory committee shall be deemed final unless appealed to the commission within 30 days of the advisory committee's written evidence of approval. Operators wishing to appeal the letter designations assigned in accordance with this section may file an appropriate formal pleading with the commission seeking review of the assigned letter designation within 30 days of the issuance of the written approval of the advisory committee.
R. The symbols for marking of underground utility lines in compliance with § 56-265.19 F (ii) of the Act shall be the same as those shown in the Virginia Underground Utility Marking Standards ([ February 2003 March 2004 ]) published by the division (http://www.state.va.us/scc/division/urs/mutility/va_uums.pdf).
20 VAC 5-309-140.  Excavator's responsibilities to avoid damage, dislocating or disturbances of utility lines.

Any person excavating around underground utility lines shall take all reasonable steps to protect such utility lines. These steps shall include, but are not limited to, the following: 

1. The excavator shall plan the excavation in such a manner to avoid damage to, and minimize interference with, underground utility lines in and near the construction area;  

2. The excavator shall expose the underground utility line to its extremities by hand digging [ within the excavation area when excavation is expected to come within two feet of the marked location of the underground utility line ];

3. The excavator shall not utilize mechanized equipment within two feet of the extremities of all exposed utility lines;

2. 4. The excavator shall maintain a reasonable clearance, to include the width of the utility line, if known, plus 24 inches, between the marked or staked location of an underground utility line and the cutting edge or point of any mechanized equipment, considering the known limit of control of the cutting edge or point to avoid damage to the utility line; and

3. 5. The excavator shall provide proper support for underground utility lines during excavation activities. During backfill operations, the excavator shall use the same or similar backfill material that was originally around the utility line, ensure there is proper compaction around the utility line, protect all tracer wires, and protect or replace warning tapes.

DOCUMENT INCORPORATED BY REFERENCE

Virginia Underground Utility Marking Standards, [ February 2003 March 2004 ], Virginia State Corporation Commission, Division of Utility and Railroad Safety.
VA.R. Doc. No. R04-48; Filed March 11, 2004, 12:09 p.m.
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