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Proposed Regulations


TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES

Title of Regulation:  12 VAC 30-70. Methods and Standards for Establishing Payment Rates; Inpatient Hospital Care (amending 12 VAC 30-70-291, 12 VAC 30-70-301 and 12 VAC 30-70-331).

Statutory Authority:  §§ 32.1-324 and 32.1-325 of the Code of Virginia.
Public Hearing Date:  N/A -- Public comments may be submitted until June 4, 2004.

(See Calendar of Events section

for additional information)

Agency Contact:  Steven E. Ford, Manager, Division of Reimbursement, Department of Medical Assistance Services, 600 East Broad Street, Suite 1300, Richmond, VA 23219, telephone (804) 786-7355, FAX (804) 786-1680, or e-mail Steve.Ford@dmas.virginia.gov.

Basis:  Section 32.1-325 of the Code of Virginia grants to the Board of Medical Assistance Services the authority to administer and amend the Plan for Medical Assistance.  Section 32.1-324 of the Code of Virginia authorizes the Director of DMAS to administer and amend the Plan for Medical Assistance according to the board's requirements.

The Medicaid authority as established by § 1902 (a) of the Social Security Act (42 USC § 1396a) provides governing authority for payments for services.

Purpose:  This regulatory action has the potential for a significant impact on the health, safety or welfare of Virginia citizens.  The intent of this proposed regulation is to provide changes to the reimbursement methodologies for operating reimbursement, disproportionate share hospital (DSH) payments, and indirect medical education (IME) payments to Type One hospitals.  In the absence of these changes, the reduction in reimbursement to Type One hospitals will create a significant disincentive for the Type One hospitals to continue participation in the Medallion II program.  If the Type One hospitals choose not to participate in the Medicaid managed care program, the viability of the managed care program in the areas of the Commonwealth served by these hospitals will be threatened.  As such, access to a proper level of care will be impeded, therefore threatening the public health.
Substance:  Due to a change in federal regulations (42 CFR 438.6) regarding the actuarial soundness of capitation rates, DMAS is now prohibited from making supplemental payments to Type One hospitals for services these providers render in the DMAS managed care program (Medallion II).  This prohibition, effective as of August 13, 2003, creates a significant disincentive for the Type One hospitals to continue participation in the Medallion II program.  If the Type One hospitals choose to not participate in the Medicaid managed care program, the viability of the managed care program in the areas of the Commonwealth served by these hospitals will be threatened.  This has the potential to reduce access to medical services for the Medicaid population.  This proposed regulation changes the reimbursement methodologies for operating reimbursement, disproportionate share hospital (DSH) payments, and indirect medical education (IME) payments to Type One hospitals.  These suggested changes will not result in new revenues to the Type One hospitals but will maintain previous payment levels to Type One hospitals for the reasons set forth above.  These methodology changes will permit the continuation of managed care payments commensurate with fee-for-service payments.

In 1991, DMAS determined it would be appropriate to place the state teaching hospitals in their own peer group (named Type One hospitals) for purposes of disproportionate share adjustment payments, known as DSH payments.  DSH payments are made to those hospitals that render proportionately higher amounts of care to low-income patients relative to other hospitals.  Over the years, Medicaid DSH payments to Type One hospitals have figured significantly in these hospitals' revenues.  In addition, Type One hospitals’ operating rates are subject to an adjustment factor of one, while Type Two hospitals adjustment factors have historically been less than one.  This has contributed to higher payment rates for Type One hospitals relative to Type Two hospitals.

These higher rates are significant in the determination of the capitated rates DMAS pays to participating managed care organizations (MCOs) in the Medallion II program.  In calculating capitation rates, DMAS considers all providers’ rates.  Because Type One hospitals are paid significantly higher rates (due to the adjustment factor), DMAS does not include the Type One hospital rates in the calculations of the Medallion II rates.  Instead, Type One hospital fee-for-service data is assigned a "community rate" for capitation rate setting purposes, and this rate is less than those facilities' actual fee-for-service cost experience.  To promote participation by the Type One hospitals in Medallion II, DMAS had made supplemental payments to the Type One hospitals based on the difference in payment under fee-for-service versus payment under Medallion II with the lower community rate.  In light of the recently initiated federal managed care requirements, regarding the capitation rates’ actuarial soundness, DMAS is no longer able to continue this approach.  Thus the need arose to adjust payment to Type One hospitals through an alternative methodology in order to avoid the loss of these providers from the Medallion II program.

To address this situation, this proposed regulation sets forth two parallel actions: (i) to reduce FFS operating rates for Type One hospitals to a level commensurate with Type Two hospitals; and, (ii) to increase payments to the Type One hospitals through other means to compensate them for revenue losses due to this operation rate reduction and the federal regulatory change.

Equalizing Type One and Type Two Operating Payments

The Medicaid program recognizes that Type One hospitals incur higher operating costs because of their disproportionately higher share of Medicaid patients.  The recently reduced Type One hospital adjustment factor is not sufficient to address these additional costs.  Therefore, DMAS is proposing a methodology change that will calculate an adjustment factor that causes the Type One hospital statewide operating rate per case to equal the statewide operating rate per case as calculated for the Type Two hospitals.  This serves to bring fee-for-service reimbursement at Type One hospitals in line with reimbursement levels utilized in calculating the managed care capitation rates under Medallion II.

An undesirable consequence of the reduction in operating payments to Type One hospitals is also a reduction in DSH payments.  DSH payments are directly related to the fee-for-service operating payments, so any reduction in operating payments will serve to reduce the DSH payments as well.  Consequently, DMAS is proposing to incorporate a "DSH factor" into the calculation of Type One hospital DSH payments that will essentially equal those payments in relation to the effect of the reduction in operating payments.  Essentially, the DSH factor will produce DSH payment amounts for Type One hospitals that are equivalent to current Type One DSH payment levels.

Increasing Type One Hospital Payments Through Other Means

In order to maintain total Medicaid payments to Type One hospitals at current levels, the reduction in operating payments on the fee-for-service side must be offset with additional payments elsewhere.  DMAS is proposing to offset the operating payment reductions through enhancement of the indirect medical education (IME) payment levels for the Type One hospitals.  The basic goal is to provide IME payments equaling payments calculated under the current IME methodology, plus an additional amount equaling the reduction on the fee-for-service operating side under the new adjustment factor.  DMAS has determined that a multiplier applied to the current IME percentage is the most efficient way to accomplish this goal.  Because IME is calculated for Medicaid managed care business as well, this multiplier will result in additional IME payment to cover what DMAS had previously paid Type One hospitals as supplemental payments described above.

The net effect of these three changes will be the maintenance of overall payment levels to Type One hospitals.  Because this is simply a shifting of payments currently in the fee-for-service operating side and the Medallion II program to the IME program, with DSH payments held harmless, there is no additional financial impact on the Commonwealth nor is there added pressure to upper payment limits imposed on the program.

Issues:  The net effect of these three changes will be the maintenance of payment levels that would be achieved had the current methodology, with the additional payments for Medallion II claims to Type One hospitals, continued unchanged.  Because this is simply a shifting of payments currently in the fee-for-service operating side and the Medallion II program to the IME program, with DSH held harmless, there is no additional financial impact on the Commonwealth nor is there added pressure to upper payment limits imposed on the program.

Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation.  The proposed changes will revise the Medicaid inpatient hospital reimbursement methodology to restore the payments that two teaching hospitals would have lost due to changes in federal regulations.  The proposed changes have been already in effect under the emergency regulations.

Estimated economic impact.  The purpose of the proposed reimbursement methodology changes is to maintain the current level of Medicaid reimbursement to teaching hospitals.  A recent change in federal regulations, 42 CFR 438.6, prohibits the Department of Medical Assistance Services from making differential payments for services rendered by teaching hospitals in the managed care program (Medallion II).  Since teaching hospital rates are higher than nonteaching hospital rates, the new federal rule would mean a loss of approximately $16 million to $20 million annually for the two teaching hospitals combined.1
The proposed changes are designed to comply with the new federal rule while maintaining the current level of payments to teaching hospitals.  This goal will be accomplished by 1) reducing the fee-for-service operating rates for teaching hospitals to a level commensurate with nonteaching hospitals, 2) enhancing the indirect medical education payments received by teaching hospitals to make up the exact amount of lost revenues for the teaching hospitals.  Because disproportionate share (DSH) payments to teaching hospitals are calculated based on operating payments, a revision will also be made to DSH calculation methodology to undo the effect of changing fee-for-service operating rates.

Although the proposed regulations contain somewhat complicated changes in reimbursement methodologies, they simply maintain the current level of Medicaid funding for teaching hospitals.  Thus, the main benefit of the proposed changes is the avoided costs of reducing teaching hospital reimbursements by about $16 million to $20 million annually.  Examples of these benefits may include continuing participation of teaching hospitals in the managed care program and continuing recipient access to Medicaid health care services in areas served by these hospitals. Businesses and entities affected.  The proposed regulations will affect two teaching hospitals.

Localities particularly affected.  The proposed regulations apply throughout the Commonwealth.

Projected impact on employment.  The proposed regulations will maintain the current level of Medicaid payments to teaching hospitals.  Since funding cuts would have probably reduced the amount of services provided by teaching hospitals, the effect on employment should be considered positive.

Effects on the use and value of private property.  The proposed regulations primarily affect two teaching hospitals.  Thus, no significant effect on private property is expected.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The agency concurs with the Economic Impact Analysis prepared by the Department of Planning and Budget regarding the regulations concerning Inpatient Operating, DSH, and IME Payments for Type One Hospitals.

Summary:

The proposed amendments (i) reduce fee-for-service operating rates for state teaching hospitals (referred to as "Type One hospitals") to a level commensurate with all other hospitals (referred to as "Type Two hospitals") and (ii) increase payments to Type One hospitals through other means (modifying Indirect Medical Education payments) to compensate for reductions in operating payments as well as revenue losses due to a federal regulatory change that now precludes previously used pass-through payments based on Medicaid managed care rates.  These suggested changes will not result in new revenues to the Type One hospitals but will maintain the overall previous revenue levels.  These methodology changes will permit the continuation of managed care payments commensurate with fee-for-service payments.  The goal of these actions is to maintain reimbursements for Type One hospitals at their current levels and thus maintain Medicaid managed care clients' access to the medical services these hospitals provide.
12 VAC 30-70-291. Payment for indirect medical education costs.

A. Hospitals shall be eligible to receive payments for indirect medical education.  These payments recognize the increased use of ancillary services associated with the educational process and the higher case-mix intensity of teaching hospitals.  The payments for indirect medical education shall be made in estimated quarterly lump sum amounts and settled at the hospital's fiscal year end.

B. Final payment for IME shall be determined as follows:

1. Type One hospitals shall receive an IME payment equal to the hospital's Medicaid operating reimbursement times an IME percentage determined as follows:

IME Percentage for Type One Hospitals = [1.89 X ((1 + r)0.405 ‑ 1)] X (IME Factor)

An IME factor shall be calculated for each Type One hospital and shall equal a factor that, when used in the calculation of the IME percentage, shall cause the resulting IME payments to equal what the IME payments would be with an IME factor of one, plus an amount equal to the difference between operating payments using the adjustment factor specified in subdivision B 1 of 12 VAC 30-70-331 and operating payments using an adjustment factor of one in place of the adjustment factor specified in subdivision B 1 of 12 VAC 30-70-331.

2. Type Two hospitals shall receive an IME payment equal to the hospital's Medicaid operating reimbursement times an IME percentage determined as follows:

IME Percentage for Type Two Hospitals = [1.89 X ((1 + r)0.405 ‑ 1)] X 0.4043

In both equations, r is the ratio of full-time equivalent residents to staffed beds, excluding nursery beds.  The IME payment shall be calculated each year using the most recent reliable data regarding the number of full-time equivalent residents and the number of staffed beds, excluding nursery beds.

C. An additional IME payment shall be made for inpatient hospital services provided to Medicaid patients but reimbursed by capitated managed care providers.  This payment shall be equal to the hospital's hospital specific operating rate per case, as determined in 12 VAC 30-70-311, times the hospital's HMO paid discharges times the hospital's IME percentage, as determined in subsection B of this section.

12 VAC 30-70-301. Payment to disproportionate share hospitals.

A. Payments to disproportionate share hospitals (DSH) shall be prospectively determined in advance of the state fiscal year to which they apply.  The payments shall be made on a quarterly basis, shall be final, and shall not be subject to settlement except when necessary due to the limit in subsection D of this section.

B. Hospitals qualifying under the 15% inpatient Medicaid utilization percentage shall receive a DSH payment based on the hospital's type and the hospital's Medicaid utilization percentage.

1. Type One hospitals shall receive a DSH payment equal to:

a. The sum of (i) the hospital's Medicaid utilization percentage in excess of 10.5%, times 17, times the hospital's Medicaid operating reimbursement, times 1.4433 and (ii) the hospital's Medicaid utilization percentage in excess of 21%, times 17, times the hospital's Medicaid operating reimbursement, times 1.4433.,

b. Multiplied by the Type One hospital DSH Factor.

The Type One hospital DSH factor shall equal a percentage that when applied to the DSH payment calculation yields a DSH payment equal to the total calculated using the methodology outlined in subdivision 1 a of this subsection using an adjustment factor of one in the calculation of operating payments rather than the adjustment factor specified in subdivision B 1 of 12 VAC 30-70-331.

2. Type Two hospitals shall receive a DSH payment equal to the sum of (i) the hospital's Medicaid utilization percentage in excess of 10.5%, times the hospital's Medicaid operating reimbursement, times 1.2074 and (ii) the hospital's Medicaid utilization percentage in excess of 21%, times the hospital's Medicaid operating reimbursement, times 1.2074.

C. Hospitals qualifying under the 25% low-income patient utilization rate shall receive a DSH payment based on the hospital's type and the hospital's low-income utilization rate.

1. Type One hospitals shall receive a DSH payment equal to the product of the hospital's low-income utilization in excess of 25%, times 17, times the hospital's Medicaid operating reimbursement.

2. Type Two hospitals shall receive a DSH payment equal to the product of the hospital's low-income utilization in excess of 25%, times the hospital's Medicaid operating reimbursement.

3. Calculation of a hospital's low-income patient utilization percentage is defined in 42 USC § 1396r-4(b)(3).

D. No DSH payments shall exceed any applicable limitations upon such payments established by federal law or regulations and OBRA 1993 §13621. A DSH payment during a fiscal year shall not exceed the sum of:

1. Medicaid allowable costs incurred during the year less Medicaid payments, net of disproportionate share payment adjustments, for services provided during the year.  Costs and payments for Medicaid recipients enrolled in capitated managed care programs shall be considered Medicaid costs and payments for the purposes of this section.

2. Costs incurred in serving persons who have no insurance less payments received from those patients or from a third party on behalf of those patients.  Payments made by any unit of the Commonwealth or local government to a hospital for services provided to indigent patients shall not be considered to be a source of third party payment.

E. Each hospital's eligibility for DSH payment and the amount of the DSH payment shall be calculated at the time of each rebasing using the most recent reliable utilization data and projected operating reimbursement data available.  The utilization data used to determine eligibility for DSH payment and the amount of the DSH payment shall include days for Medicaid recipients enrolled in capitated managed care programs.  In years when DSH payments are not rebased in the way described above, the previous year's amounts shall be adjusted for inflation.

1. Each hospital with a Medicaid-recognized Neonatal Intensive Care Unit (NICU), a unit having had a unique NICU operating cost limit under subdivision 6 of 12 VAC 30-70-50, shall have its DSH payment calculated separately for the NICU and for the remainder of the hospital as if the two were separate and distinct providers.  This calculation shall follow the methodology provided in this section.

2. For freestanding psychiatric facilities licensed as hospitals, DSH payment shall be based on the most recently settled Medicare cost report available before the beginning of the state fiscal year for which a payment is being calculated.

12 VAC 30-70-331. Statewide operating rate per case.

A. The statewide operating rate per case shall be equal to the base year standardized operating costs per case, as determined in 12 VAC 30-70-361, times the inflation values specified in 12 VAC 30-70-351 times the adjustment factor specified in subsection B of this section.

B. The adjustment factor shall be determined separately for Type One and Type Two hospitals and:

1. For Type One hospitals the adjustment factor shall be a calculated percentage that causes the Type One hospital statewide operating rate per case to equal the Type Two hospital statewide operating rate per case; 

2. For Type Two hospitals the adjustment factor shall be the ratio of the following two numbers:

1. a. The numerator of the factor is the aggregate total Medicaid operating payments to affected hospitals in hospital fiscal years ending in the base year.

2. b. The denominator of the factor is the aggregate total Medicaid allowable operating cost as determined from settled cost reports from the same hospitals in the same year.

VA.R. Doc. No. R03-321; Filed March 16, 2004, 4:31 p.m.
1Based on current data, the exact amounts of projected losses are $16,327,873 in FY 2004, $20,046,734 in FY 2005, and $21,426,141 in FY 2006.  These estimates are subject to change as new data becomes available.





Volume 20, Issue 15
Virginia Register of Regulations


Monday, April 5, 2004

1
Volume 20, Issue 15
Virginia Register of Regulations


Monday, April 5, 2004

2
Volume 20, Issue 15
Virginia Register of Regulations


Monday, April 5, 2004

3

