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TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES

Title of Regulation:  12 VAC 30-90.  Methods and Standards for Establishing Payment Rates for Long-Term Care (amending 12 VAC 30-90-29).

Statutory Authority:  §§ 32.1-324 and 32.1-325 of the Code of Virginia.
Public Hearing Date:  N/A -- Public comments may be submitted until July 15, 2004.
(See Calendar of Events section

for additional information)

Agency Contact:  N. Stanley Fields, Director, Division of Cost Settlement, Department of Medical Assistance Services, 600 East Broad Street, Suite 1300, Richmond, VA 23219, telephone (804) 786-5590, FAX (804) 786-1680, or e-mail Stanley.Fields@dmas.virginia.gov.

Basis:  Section 32.1-325 of the Code of Virginia grants to the Board of Medical Assistance Services (BMAS) the authority to administer and amend the Plan for Medical Assistance.

Purpose:  This proposed regulatory action is not expected to have any affect on the health, safety, or welfare of either the citizens of the Commonwealth or Medicaid recipients.  This amendment proposes to clarify the necessary criteria to include a specified period of ownership and nonchain affiliation of a nursing facility in order for that facility to qualify for immediate conversion to the full fair rental value (FRV) methodology of capital cost reimbursement after the facility’s sale.  This revision will help prevent the use of questionable transactions by chain or chain-affiliated facilities to attempt to convert to the full FRV methodology.  Qualifying quickly for conversion to the full FRV is potentially lucrative to nursing home owners and could encourage the churning sales of facilities.

Substance:  The existing regulations, effective July 1, 2001, provide for a gradual 10-year transition to the FRV methodology of determining capital cost reimbursement from the reimbursement of actual depreciation and interest costs incurred.  As a general rule, the FRV methodology will increase reimbursement for older facilities that have reduced interest and depreciation expenses.  These regulations also provide for an exemption from the transition period that allows certain facilities to convert to the full FRV immediately after the sale of a facility.  The facilities that qualify for the exemption are those that are owned and operated by an individual or individuals, or by a chain consisting of no more than two health care facilities.  This provision applies to small providers who are selling their facilities, and, in particular, was originally provided to help small providers get out of the nursing home business as their personal circumstances changed.  The difference between the capital cost per day under full FRV as compared to the current transition methodology can range from no change up to $10 per Medicaid day.  For a typical 120-bed facility with 30,000 Medicaid days, this could amount to as much as $300,000 in additional reimbursement for one year.  The ability to immediately convert to the full FRV methodology could increase the marketability of an older facility because the purchaser can expect to realize an immediate increase in capital reimbursement under the full FRV methodology.

To qualify for the existing exemption, any sale must be bona fide.

Recent inquiries have been received regarding whether the immediate conversion to the full FRV methodology exemption could apply to sales by chain providers structured primarily to take advantage of the exemption.  For example, if the ultimate sale is essentially between two chain providers, but structured to include an intermediate sale to a nonchain entity that would own and operate the facility briefly, and then resell the facility to the other chain provider, requesting, in the process, immediate conversion to the FRV methodology upon the second sale, the exemption would not apply.  As stated previously, where the sale is not a "bona fide" sale, the exemption would not be available and, therefore, the transaction described above would not qualify for the exemption.

Nevertheless, DMAS believes that the suggested revision, a holding period as a nonchain or small-chain (i.e., no more than two health care facilities) provider, may be necessary to limit potential abuses of the exemption.  This holding period requirement, however, would not obviate the requirement that any sale transaction be a bona fide sale.  DMAS is proposing to require a minimum holding period, as a nonchain affiliated facility, of eight years by an individual or individuals or small-chain owners and sellers of a nursing facility in order for the sale to result in the reimbursement of capital costs, after the sale, under the full FRV methodology.  As previously stated, the purpose of this change is to clarify that this exemption is available only to those few small-chain providers who have a need to sell in order to get out of the nursing home business.  Further, this change will provide DMAS an objective standard by which it can more readily identify short-term, questionable ownership transactions (churning sales) that are intended to inappropriately claim the exemption.

Issues:  There would be no advantage or disadvantage to the general public.  This regulatory revision would preclude transactions seeking to take advantage of a special exemption included in the Nursing Home Payment System intended to aid small owners and operators of nursing facilities to sell their facilities when these individuals wish to leave the nursing home business.

This revision to the regulations is expected to benefit DMAS and the Commonwealth by preventing unintended Medicaid expenditures to nursing facilities.  The revised regulation is expected to preclude chain providers (other than small-chain providers) from converting, via questionable sale transactions, to a higher reimbursement rate for nursing facility capital costs.

Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation.  The proposed changes will establish an eight-year holding period as a nonchain affiliated facility in order for a nursing home to qualify for immediate transition to the full fair rental value capital reimbursement methodology following the sale of the facility.  The proposed change is designed to eliminate a loophole in the current regulation that is believed to be abused by chain nursing homes that would not qualify for the exemption under the original intent of the regulations.

Estimated economic impact.  The reimbursement methodology for nursing home capital costs was modified in July 2002 to gradually phase in the fair rental value methodology and phase out the old methodology over a 10-year period.  The current reimbursement rate is determined by blending 20% of the new methodology and 80% of the old methodology.  The transition will continue in increments of 10% per annum.  Thus, at the end of the next eight years, fair rental value methodology will be completely phased in.

Current regulations provide an exemption from the transition period and provide immediate phase-in to capital reimbursement rates fully determined by the fair rental value methodology if a nursing home is purchased from a nonchain individual owner.1  Since the reimbursement rates could be substantially greater under the new methodology2, this exemption provides owners significant incentives for abuse.  For example, two chain owners that would not normally qualify for the exemption could arrange a questionable sale of facilities to a nonchain owner first and then resale of the facility to each other in order to get reimbursed at a higher capital rate.

The Department of Medical Assistance Services (DMAS) estimates that approximately 25 nursing homes out of 220 Medicaid enrolled providers could potentially qualify for the exemption if the ownership is transferred.  Since this exemption was provided in 2002, five or six transfers of ownership took place, which allowed the new owners to get fully reimbursed under the fair rental value methodology.  Among these transactions, two were questionable and believed to have been executed to take advantage of the exemption available only to nonchain owners.  The total reimbursement to these facilities in fiscal year 2004 is estimated to be approximately $202,000 more than it would be under the transition methodology.

Given that the potential abuse of this exemption exists under the current regulations, DMAS proposes to add an eight-year holding period to make this exemption available only to those that were originally intended.  Under the proposed language, a new owner will not be able to immediately convert to fair rental value methodology unless the previous nonchain owner has been the owner in the past eight years.  Thus, the main benefit of the proposed change is preventing inappropriate reimbursement of Medicaid funds to those who do not qualify under the original intent of the regulations. These funds then could be considered as an addition to the Medicaid operating budget to purchase additional health care services for the recipients.  The magnitude of the fiscal benefit to the state of Virginia, however, cannot be estimated because such estimation requires availability of private information only facility owners have.

Although the proposed change will prevent potential abuse and restore the reimbursement mechanism to achieve the original intent, it is not clear whether the original intent has a valid economic foundation supported by the mission and the role of DMAS.  According to DMAS, the purpose of the exemption is “to enable small or nonchain nursing home providers to more easily sell their facilities and leave the nursing home business by allowing the purchaser of these facilities to benefit from the fair rental value methodology.” From an economic point of view, the scope of the regulations should be limited to the areas where the private markets fail.  Providing preferential capital reimbursement rates to facilities previously owned by small or nonchain owners does not seem to address any known market failures.  This exemption provides incentives to small or nonchain owners to sell their facilities by providing higher reimbursements to new owners at the expense of the Commonwealth of Virginia.  We recommend that DMAS eliminate this exemption and apply the same methodology to all facility owners regardless of the number of facilities they own or their affiliation with a nursing chain.

Businesses and entities affected.  These regulations apply to approximately 220 nursing homes.  The proposed change will prevent chain nursing homes from taking advantage of the exemption originally designed for nonchain owners.  Since whether a chain owner is planning to take advantage of the exemption or not is private information, the number of nursing homes that may be specifically affected is not known.

Localities particularly affected.  The proposed regulations apply throughout the Commonwealth.

Projected impact on employment.  The proposed regulations are expected to save some Medicaid funds that may have been otherwise used to pay to nonqualifying chain owners.  With the proposed changes, these funds now will be retained in the Medicaid operating budget and will be used to purchase additional health care services for indigent recipients.  Thus, preventing the transfer of funds from the Medicaid operating budget to nonqualifying chain owners will likely have a positive effect on employment as additional services are purchased with these funds.

Effects on the use and value of private property.  The loophole in the current regulations may allow a nonqualifying nursing home to take advantage of higher reimbursements in the amount of $300,000 for a typical facility based on FY 2004 rates. This amount would decrease as the new methodology is phased in by increments of 10% per annum and eventually disappear when the fair rental value methodology is fully phased in eight years later.  The potential abuse of the current exemption would mean higher revenues for a nonqualifying nursing home for the same services offered and, therefore, would increase expected stream of profits.  Since any increase in expected stream of profits would be reflected in the present value of the facility, it is conceivable that the value of nursing homes whose owners are planning to take advantage of the exemption through a questionable transaction may be inflated.  Thus, the proposed changes will prevent the abuse of this exemption and make sure that the value of a nursing facility is reflective of correct stream of future profits and hence its true market value.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Cost Settlement and Audit Division of the Department of Medical Assistance Services (DMAS) generally agrees with the assessment of the Department of Planning and Budget (DPB).  But DMAS does not agree with the recommendation to eliminate the related and in question exemption from the transition to the fair rental value (FRV) capital payment methodology.  The agency’s reasoning is set out below.

The exception was included in the original enacted regulations effective July 1, 2001, and DMAS is now proposing to amend those regulations to add a definitive period of time of nonchain ownership or operation.

This exception was included in the original 2001 regulation at the request of the nursing home industry representatives with whom DMAS worked to develop a mutually acceptable, FRV reimbursement methodology.  This was an agreement between DMAS and the industry representatives.  DMAS recently inquired of the nursing home associations as to whether they have a concern with the elimination of this exception and they have expressed their desire that this exception continue to be a part of the regulations.

DMAS believes that this exemption should be retained, as modified by the proposed change, in the regulations to honor the original agreement with the industry.

Summary:

The exemption proposed in this regulatory action enables small or nonchain nursing home providers (one or two health care facilities) to more easily sell their facilities and leave the nursing home business by allowing the purchaser of these facilities to benefit from the full fair rental value (FRV) methodology.  Presently, the Nursing Home Payment System does not specify a particular period of ownership and nonchain affiliation as criteria for qualifying for the exemption from the transition methodology.

The proposed amendment requires an eight-year period of ownership and operation by a nonchain or small-chain provider prior to the sale of that nursing facility in order for that facility, after the sale, to qualify for the exemption from the transition methodology of capital cost reimbursement and go immediately to the full FRV methodology of capital cost reimbursement.

12 VAC 30-90-29. Transition to new capital payment methodology.

A. This section provides for a transition to a new capital payment methodology.  The methodology that will be phased out for most facilities is described in Article 2 (12 VAC 30-90-30 et seq.) of this subpart.  The methodology that will be phased in for most facilities is described in Article 3 (12 VAC 30-90-35 et seq.) of this subpart.  The terms and timing of the transition are described in this section.

B. Nursing facilities enrolled in the Medicaid program prior to July 1, 2000, shall be paid for capital related costs under a transition policy from July 1, 2000, through June 30, 2012.  Facilities and beds paid under the transition policy shall receive payments as follows:

1. During SFY 2001, each facility's capital per diem shall be the facility's capital per diem on June 30, 2000.  The methodology under which this per diem is determined shall be the plant cost reimbursement methodology in effect as of June 30, 2000.

2. During SFY 2002, each facility subject to the transition policy shall be paid for capital costs under the methodology described in Article 2 (12 VAC 30-90-30 et seq.) of this subpart.

3. During SFY 2003 through SFY 2012, each facility subject to the transition policy shall have a capital per diem that is a percentage of the per diem described in Article 2 (12 VAC 30-90-30 et seq.) of this subpart plus a percentage of the per diem described in Article 3 (12 VAC 30-90-35 et seq.) of this subpart.  The percentage associated with the per diem described in Article 2 shall be 90% for services provided in SFY 2003, 80% for services in SFY 2004, 70% for services in SFY 2005, and so on until the percentage is 0% for services in SFY 2012.  The percentage associated with the per diem described in Article 3 shall be equal to 100% minus the percentage associated with the per diem described in Article 2.  In SFY 2012, the capital per diem shall be based entirely on the per diem described in Article 3.

Return on equity (ROE) for leased facilities shall be phased out along with the methodology described in Article 2 (12 VAC 30-90-30 et seq.) of this subpart.  Leased facilities shall be eligible for ROE after July 1, 2001, only if they were receiving ROE on June 30, 2000.

D. Effective July 1, 2001, newly constructed facilities and new and replacement beds of previously enrolled facilities completed after July 1, 2000, shall be paid entirely under the methodology described in Article 3 (12 VAC 30-90-35 et seq.) of this subpart without application of the transition policy.  However, facilities and beds with COPN applications submitted as of June 30, 2000, shall be subject to the transition policy.  Facilities changing ownership after June 30, 2000, shall be paid the per diem rate described in Article 3 if it has been owned by the selling owner for a period of eight years prior to the sale and during that period the facility being sold is has not been part of a chain organization, or if it is part of a chain organization consisting of no more than two health care facilities.  For purposes of this provision, the number of facilities in a chain shall be determined by counting nursing facilities, hospitals, and any other health care facilities that are licensed to admit patients or residents, whether or not they participate in the Medicaid program.  Facilities in Virginia and in other states shall be counted in determining the number of facilities in a chain.  Facilities shall be considered to form a chain if there is common ownership of the physical assets, or a common operator, or both.

E. Emergency regulations effective July 1, 2000, provided for a facility specific fixed capital per diem applicable to services in SFY 2001 that is not to be adjusted at settlement.  After SFY 2001, the per diem that would have been applicable to SFY 2001 under the methodology in Article 2 (12 VAC 30-90-30 et seq.) of this subpart shall be calculated.  If there are two provider fiscal years that overlap SFY 2001, this per diem shall be a combination of the two applicable per diem amounts.  If the per diem provided in the emergency regulations is lower than the per diem based on Article 2, the difference, multiplied by the days in SFY 2001, shall be paid to the facility.  If the per diem provided in the emergency regulations is higher, the difference, multiplied by the days, shall be collected from the facility in the settlement of the provider year settled after the difference is calculated.

VA.R. Doc. No. R03-293; Filed April 23, 2004, 3:46 p.m.
1 For the purpose of this report, a chain organization means an organization consisting of more than two health care facilities.


2 The reimbursement rate per Medicaid day could be up to $10 higher under the new methodology.  Thus, the annual capital reimbursement amount for a 120-bed facility under the new methodology may be $300,000 more than what it would be under the old methodology. 
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