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Final Regulations


TITLE 16. LABOR AND EMPLOYMENT

DEPARTMENT OF LABOR AND INDUSTRY

Safety and Health Codes Board

REGISTRAR’S NOTICE: The following regulations are exempt from the Administrative Process Act in accordance with § 2.2-4006 A 4 c of the Code of Virginia, which excludes regulations that are necessary to meet the requirements of federal law or regulations, provided such regulations do not differ materially from those required by federal law or regulation. The Safety and Health Codes Board will receive, consider and respond to petitions by any interested person at any time with respect to reconsideration or revision.

Title of Regulation: 16 VAC 25-90-1910. Federal Identical General Industry Standards (29 CFR Part 1910) - Respiration Protection for M. Tuberculosis (repealing 16 VAC 25-85-1910.139).

Statutory Authority: § 40.1-22 of the Code of Virginia.

Effective Date: July 1, 2004.

Agency Contact: John Crisanti, VOSH Planning Manager, Department of Labor and Industry, 13 South 13th Street, Richmond, VA 23219, telephone (804) 786-4300, FAX (804) 786-8418, e-mail jjc@doli.state.va.us.

Summary:

On December 31, 2003, OSHA withdrew its 1997 tuberculosis proposal and revoked 29 CFR 1910.139, Respiratory Protection for M. Tuberculosis, which was intended to apply only pending the conclusion of the tuberculosis rulemaking. With the withdrawal of the tuberculosis proposal and revocation of 29 CFR 1910.139, OSHA will begin applying the general industry respiratory protection standard for protection, 29 CFR 1910.134, against tuberculosis on July 1, 2004 (68 FR 75767).
The new requirements in the respiratory protection standard, 29 CFR 1910.134, include (i) updating the facility’s respirator program, (ii) complying with amended medical evaluation requirements, (iii) annual fit testing of respirators, and (iv) providing effective training and recordkeeping provisions.

Highlights of § 1910.134

The existing respiratory protection rule provides employers with additional guidance on what constitutes an appropriate and effective program, giving employers a better road map to follow when relying on respiratory protection in the workplace.  The standard specifies how a systematic approach to evaluating workplace conditions, selecting the appropriate respirator, ensuring the respirator fits, and maintaining the respirator properly is to be implemented in the workplace. (68 FR 75777)

The repealed standard, Section 1910.139, required medical evaluation, but did not set forth the components of the evaluation, or how it was to be accomplished.  The medical evaluation provisions of § 1910.134 set forth the minimum requirements employers must implement to determine if employees are medically qualified to wear respirators in their places of work.
The medical evaluation provisions of § 1910.134 are significantly better than the repealed standard, § 1910.139.  They ensure that the healthcare professional, the employee, and the employer are aware of the factors that must be considered in evaluating an employee’s respiratory protection needs, and provide the tools to ensure appropriate decisions are made. (68 FR 75777)

Section 1910.134 requires employers to provide effective training to employees who are required to use respirators.  The training must be comprehensive, understandable and recur at least annually.
OSHA believes that the provisions of § 1910.134 represent its assessment of the best information available at the time that rule was issued to ensure that respiratory protection in the workplace is effective.  To expend similar protection to workers exposed to Tuberculosis in the workplace, OSHA will apply all of the provisions of § 1910.134, including annual fit testing to Tuberculosis exposures. (68 FR 75778)

NOTE:  On January 14, 2004, federal OSHA issued an announcement that it would delay until July 1, 2004, enforcing several provisions of the respiratory protection standard for establishments required to provide respirators for protection from potential exposure to Tuberculosis.  The Safety and Health Codes Board repealed § 1910.139 effective July 1, 2004 and approved delaying enforcement of several provisions until December 31, 2004 to provide the same six month phase in as federal OSHA.

The six-month phase-in period will allow affected employers to come into compliance with the additional requirements of OSHA’s respiratory protection standard, such as conducting annual respirator fit testing and performing medical evaluations for covered employees and annual training for respirator use.

For those establishments required to provide respirators due to potential exposure to Tuberculosis, the Virginia Occupational Safety and Health Program (VOSH) will allow them up to 6 months to come into compliance with these sections.  During the six-month phase-in period, VOSH will not cite these new requirements for establishments with workers exposed only to tuberculosis.  All elements of the revoked rule continue to be enforced under the corresponding elements of the current respiratory protection standard.

The federal OSHA/VOSH delay does not affect establishments already covered under the respiratory protection rule where there is exposure to hazardous substances other than tuberculosis.  All provisions of the rule will continue to be applied to those employers.

Note on Incorporation by Reference

Pursuant to § 2.2-4103 of the Code of Virginia, Respiratory Protection, General Industry, 29 CFR 1910.134, is declared a document generally available to the public and appropriate for incorporation by reference. For this reason the document will not be printed in the Virginia Register of Regulations. Copies of the document are available for inspection at the Department of Labor and Industry, 13 South 13th Street, Richmond, Virginia 23219, and in the office of the Registrar of Regulations, General Assembly Building, 9th and Broad Streets, Richmond, Virginia 23219.
On April 21, 2004, the Safety and Health Codes Board adopted an identical version of federal OSHA's revocation of the final rule for Respiratory Protection for M. Tuberculosis, § 1910.139 as published in the Federal Register on December 31, 2003 (68 FR 75776-75780). Also published with this revocation was federal OSHA's notice of application of the Respiratory Protection Standard, General Industry, 29 CFR 1910.134, against Tuberculosis.

To review the revocation of the final rule for Respiratory Protection for M. Tuberculosis, 29 CFR 1910.139, and the application of Respiratory Protection Standard, General Industry, 29 CFR 1910.134, see the December 31, 2003, issue of the Federal Register, Volume 68, Number 126, pages 75776-75780 or the following link: http://www.osha.gov/FedReg_osha_pdf/FED20031231.pdf

When the regulations, as set forth in the revised final rule for the application of 16 VAC 25-90-1910.134, Respiratory Protection, General Industry, § 1910.134, to Respiratory Protection against Tuberculosis, are applied to the Commissioner of the Department of Labor and Industry and/or to Virginia employers, the following federal terms shall be considered to read as follows:

	Federal Terms
	VOSH Equivalent

	29 CFR
	VOSH Standard

	Assistant Secretary
	Commissioner of Labor and Industry

	Agency
	Department

	December 31, 2003
	July 1, 2004


Implementation Schedule of § 1910.134 based on six-month delay of effective date

July 1, 2004             December 31, 2004
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