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TITLE 1. ADMINISTRATION

DEPARTMENT OF HUMAN RESOURCE MANAGEMENT

Title of Regulation:  1 VAC 55-20. Commonwealth of Virginia Health Benefits Program (amending 1 VAC 55-20-20, 1 VAC 55-20-30, 1 VAC 55-20-40, 1 VAC 55-20-60 through 1 VAC 55-20-90, 1 VAC 55-20-110, 1 VAC 55-20-130, 1 VAC 55-20-160, 1 VAC 55-20-210, 1 VAC 55-20-230 through 1 VAC 55-20-260, 1 VAC 55-20-280, 1 VAC 55-20-290, 1 VAC 55-20-300, 1 VAC 55-20-320 through 1 VAC 55-20-410, 1 VAC 55-20-430, 1 VAC 55-20-450 and 1 VAC 55-20-460; repealing 1 VAC 55-20-10, 1 VAC 55-20-50, 1 VAC 55-20-120 and 1 VAC 55-20-420).

Statutory Authority:  §§ 2.2-1204 and 2.2-2218 of the Code of Virginia.
Effective Date:  July 16, 2004.

Agency Contact:  Charles Reed, Associate Director, Department of Human Resource Management, 101 N. Fourteenth Street, Richmond, VA 23219, telephone (804) 786-3124, FAX (804) 371-0231, or e-mail creed@dhrm.state.va.us.
Summary:

The amendments (i) bring the regulation into compliance with legislation passed at the state and federal level; (ii) reduce the minimum number of hours per week from 40 to 32 that state employees must work in order to be eligible for health benefits; (iii) change the manner in which the state health benefits plans handle the discovery of a plan participant who is ineligible for coverage; (iv) reduce the maximum period from 90 to 60 days for which an employee who is reinstated can claim retroactive health benefits; (v) set standards that must be met by an independent health entity before it is selected by the state health benefits program to perform independent medical reviews of denied claims; and (vi) make housekeeping changes to provide consistency with current practice.

Substantive changes made since publication of the proposed regulation include:

1. Increasing from 90 days to 180 days the amount of time for the department to provide an initial adverse experience adjustment statement (1 VAC 55-20-160 D);

2. Eliminating the provision that coverage will not be available to a new employee unless the employee is on the payroll for a minimum of 16 days (1 VAC 55-20-370 B);

3. Changing the timeframe that an employee who is on military leave has to reenroll in the same plan of benefits that he was enrolled in prior to being placed into active service from six months to 30 days (1 VAC 55-20-380 F 3);

4. Removing the proposed language that would have prohibited employees of the state residing in another country and eligible for health coverage in that country from claiming state health benefits (1 VAC 55-20-380 F 4); and

5. Increasing from 31 days to 60 days the amount of time that nonannuitant survivors of state employees have to elect continued participation in the state health benefits plan (1 VAC 55-20-390 B 1).

Summary of Public Comments and Agency's Response: A summary of comments made by the public and the agency's response may be obtained from the promulgating agency or viewed at the office of the Registrar of Regulations.

REGISTRAR'S NOTICE: The proposed regulation was adopted as published in 19:25 VA.R. 3666-3686 August 25, 2003, with the changes identified below. Pursuant to § 2.2-4031 A of the Code of Virginia, the adopted regulation is not published at length; however, the sections that have changed since publication of the proposed are set out.

1 VAC 55-20-10 through 1 VAC 55-20-70. [ No change from proposed. ]

1 VAC 55-20-80. Plan assets.

A. The assets of the health benefits program, together with all appropriations, contributions and other payments, shall be deposited in the employee health insurance fund fund(s) (the "fund health insurance fund(s)") from which payments for claims, premiums or other contributions [ , ] cost containment and administrative expenses shall be withdrawn from time to time.

B. The health insurance fund for state employees shall be maintained separate and apart from the health insurance fund for retirees of the state eligible for Medicare and from the health insurance fund for local employees.  All such funds shall be maintained for the exclusive benefit of the employees participating currently in the respective health insurance plans.

B. C. The department may designate with the approval of the Department of the Treasury one or more insurance companies, banks or any such similar institution as a direct recipient of premiums or other contributions for part or all coverage under the health benefits program from local and state employers.

C. D. The assets of the fund shall be held for the sole benefit of the employee health insurance fund and to that end, employees participating in the health benefits program.

Any interest on unused balances in the fund shall revert back to the credit of the fund. The State Treasurer shall charge reasonable fees to recover the actual costs of investing the assets held in the fund.

1 VAC 55-20-90. Appeals.

A. The director of the department shall be the final arbiter of any disputes arising under this chapter. The director may not redelegate this authority other than to an independent hearing officer except as provided under subsection C of this section.

All disputes arising under this chapter shall be submitted to the department, which shall have the responsibility for interpreting and administering this chapter. All disputes shall be made in writing in such manner as may be reasonably required by the department and shall set forth the facts which the applicant believes to be sufficient to entitlement to relief hereunder. The department may adopt forms for such submissions in which case all appeals shall be filed on such forms.

B. Appeals not filed within the time frames established herein shall be automatically denied.

Requests for review of procurements under the provisions of the VPPA shall be filed within 10 days of the department's notice of intent to award a contract.

Requests for relief from local employers or state agencies with respect to any action of the department other than a procurement shall be filed within 30 days of the action grieving the applicant. Requests for relief from state or local employees with respect to any action of the department other than a procurement shall be filed within 60 days of the action grieving the employee.

C. Upon receipt by the department for a request for review under this section, it shall determine all facts which are necessary to establish the right of an applicant for relief. The department shall approve, deny or investigate any and all disputes arising hereunder. Upon request, the department will afford the applicant the right of a hearing with respect to any finding of fact or determination related to any claim under this section. In the event of an adverse decision by the department, the applicant shall be notified of such decision as hereinafter provided.  Reviews for treatment authorizations or medical claims that have been denied will be sent to an impartial health entity. The impartial health entity shall examine the final denial of claims or treatment authorizations to determine whether the decision is objective, clinically valid, and compatible with established principles of health care. The decision of the impartial health entity shall (i) be in writing, (ii) contain findings of fact as to the material issues in the case and the basis for those findings, and (iii) be final and binding if consistent with law and policy.
D. The applicant shall be notified in writing of any adverse decision with respect to his claim within 90 days after its submission. The notice shall be written in a manner calculated to be understood by the applicant and shall include:

1. The specific reason or reasons for the denial;

2. Specific references to law, this chapter, contracts awarded pursuant to this chapter, or the Health Insurance Manual/Local Administrative Manual and related instructions on which the denial is based;

3. A description of any additional material or information necessary to the applicant to perfect the claim and an explanation why such material or information is necessary; and 

4. An explanation of the review process.

If special circumstances require an extension of time for processing an initial application, the department shall furnish written notice of the extension and the reason therefore to the applicant before the end of the initial 90-day period. In no event shall such extension exceed 90 days.

E. Standards, credentials, and qualifications of the impartial health entity.

1. In order to qualify to perform either standard or expedited external reviews pursuant to this chapter or the Code of Virginia, an impartial health entity shall have and maintain written policies and procedures that govern all aspects of the standard and expedited external review processes that include, at a minimum, a quality assurance mechanism in place that ensures that: 
a. External reviews are conducted within the specified time frames and required notices are provided in a timely manner; 

b. [ The selection of ] Qualified and impartial clinical peer reviewers [ are selected ] to conduct external reviews on behalf of the impartial health entity and [ suitable matching of ] reviewers [ are suitably matched ] to specific cases; and 

c. The confidentiality of medical records is maintained in accordance with the confidentiality and disclosure laws of the Commonwealth and/or the Health Insurance Portability and Accountability Act.

2. All clinical peer reviewers assigned by an impartial health entity to conduct external reviews shall be physicians or other appropriate health care providers who meet the following minimum qualifications:

a. Are expert in the treatment of the covered person's medical condition that is the subject of the external review; 

b. Are knowledgeable about the recommended health care service or treatment through recent or current actual clinical experience treating patients with the same or similar medical conditions as the covered person's; 

c. Hold a nonrestricted license in a state of the United States and, for physicians, a current certification by a recognized American medical specialty board in the area or areas appropriate to the subject of the external review; and 

d. Have no history of disciplinary actions or sanctions, including loss of staff privileges or participation restrictions, that have been taken or are pending by any hospital, governmental agency or unit, or regulatory body that raise a substantial question as to the clinical peer reviewer's physical, mental or professional competence or moral character. 

3. An impartial health entity shall not be affiliated with or a subsidiary of nor be owned or controlled by a health plan, a trade association of health plans, or a professional association of health care providers. 

4. In determining whether an independent review organization or a clinical peer reviewer of the impartial health entity has a material, professional, familial or financial conflict of interest, the director may take into consideration situations where the characteristics of that relationship or connection are such that they are not materially sufficient to disqualify the impartial health entity or the clinical peer reviewer from conducting the external review.
1 VAC 55-20-110, 1 VAC 55-20-120, and 1 VAC 55-20-130. [ No change from proposed. ]

1 VAC 55-20-160. Establishing contribution rates and accounting for contributions and claims.

A. The department shall establish one or more pools for establishing contribution rates and for accounting for claims and contributions for state employees and participating local employers. The plan for local employers shall be rated separately from the plan established for state employees. There are hereby authorized pools based on geographic and demographic characteristics and employment relationships. Such pools may include but shall not be limited to: 

1. Active state employees, including retirees under age 65 and not eligible for Medicare; 

2. Active local employees (excluding separately rated employees of public school systems); 

3. Active employees of public school systems; 

4. Retired state employees over age 65 and retired state employees eligible for Medicare; 

5. Retired local employees (excluding separately rated employees of public school systems); 

6. Retired employees of public school systems; and 

7. Active employees whose employer does not sponsor a health insurance plan. 

Participating employers shall make applicable contributions to the employee health insurance fund.

B. Such contributions may take into account the characteristics of the group, such as the demographics of employees, inclusive of age, sex and dependent status of the employees of an employer; the geographic location of the employer or employees; claims experience of the employer; and the pool of the employers (for example, see subdivisions 1 through 6 of 1 VAC 55-20-160 A), applied according to generally accepted actuarial practices.  Additionally, any such contributions may further be determined by spreading large losses, as determined by the department, across pools. Further, the department reserves the right to recognize, in its sole discretion, the claims experience of groups of sufficient size, regardless of their pool, where future claim levels can be predicted with an acceptable degree of credibility. The application of this rule by the department shall be exercised in a uniform and consistent manner.

C. The contribution rate in the aggregate will be composed of two factors; first, the current contribution and second, the amortization of experience adjustments. The current contributions will reflect the anticipated incurred claims and administrative expenses for the period; an experience adjustment will reflect gains and losses determined in accordance with generally accepted an actuarial practices estimate.  An experience adjustment will be part of the contributions for the succeeding year; however, the department may authorize the amortization of the experience adjustment for a period not to exceed three years. 

D. The department will notify a terminating local employer of any adverse experience adjustment within 90 days [ three calendar six-calendar ]  months of the time the local employer terminates participation in the program. Further, the department reserves the right to modify the amount of the experience adjustment applicable to a terminating local employer for a period not to exceed 12 months from the end of the plan year in which such termination occurred. The experience adjustment shall be payable by the local employer in 12 equal monthly installments beginning 30 days after the date of notification by the department. In the event that a terminating local employer requests in writing an extension beyond a period of 12 months, the department may approve an extension up to 36 months provided the local employer agrees to pay interest at the statutory rate on any extended payments.

1 VAC 55-20-210. [ No change from proposed. ]

1 VAC 55-20-230. Entrance into the health benefits program.

A. Any local employer desiring to participate in the health benefits program shall complete an employer application provided by the department and execute an adoption agreement acknowledging the rights, duties and responsibilities of the department and the local employer. 

As a condition of participation, the department may require the local employer to complete the application in its entirety and deliver it to the department no less than 120 days prior to the effective date of coverage under the health benefits program. The application shall include the designation of a local administrator and include a list of other individuals whose responsibilities may be such that the department may have cause to contact them. 

The application of a local employer may be withdrawn without penalty any time within the first 30 days after the department's delivery of rates to the employer. A 15-day extension will be available upon written request by the employer. Thereafter, the department may levy a processing charge not to exceed $500 to cover the cost of processing the application. 

B. Except in unusual circumstances to be determined by the department, neither evidence of insurability nor the completion of any [ required ] waiting periods will not be required of employees of local employers joining the program at the time of a local employer's initial participation. 

C. Local employers may include in the program their active employees, or their active employees and their retirees. Local employers may not elect to cover only retirees. If the local employer wishes to provide benefits to their Medicare-eligible retirees it must also provide coverage for non-Medicare retirees. The local employer's qualified beneficiaries qualified under the Comprehensive Consolidated Omnibus Budget Reconciliation Act of 1985 (COBRA) or similar legislation may also participate in the program. Coverage will not be available to a new employee unless the employee is on the payroll a minimum of 16 calendar days.

1 VAC 55-20-240. Payment of contributions.

A. Contributions due. It is the sole responsibility of the local employer to remit local employer and local employee contributions to the department or its designee. The local employer is responsible for remitting such contributions for both active and, retired, and COBRA-participating employees. Health benefits program contributions are to be made monthly, in advance, and are due at the department on the first of each month. If the first day of the month falls on a weekend or holiday, the payment is due at the department on the first business day of the month. 

B. Nonpayment of contributions. A 10-day grace period for the nonpayment of contributions is hereby provided. If the full and complete payment of contributions is not received by the 10th of the month, a notice will be sent to the local employer by the department or its designee. Additionally, there shall be imposed an interest penalty of 12% per annum of the outstanding balance unpaid as of the 10th. 

In the event that payment is not received by the 20th of the month, the department shall place a notice of nonpayment of contributions in a newspaper of general circulation in the locality of the local employer notifying the employees of such local employer that claims incurred after the end of the current month will not be paid until all outstanding contributions and interest have been paid. 

Furthermore, the department reserves the right to collect from a local employer the greater of the monthly contribution or any amounts incurred for claims during a period of nonpayment as well as any other costs related thereto.

C. Nonpayment as breach. The nonpayment of contributions by a local employer shall be considered constitute a breach of the adoption agreement and the local employer may be obligated to pay damages. In the event that the local employer terminates participation, such termination can only be prospective and the employer shall be obligated to pay the greater of past contributions or actual claims incurred during such period and any interest and damages that may be associated with such nonpayment.

D. Coverage and contribution period. In the event a local employee should elect to enroll in the health benefits program in his first month of employment, such coverage shall begin on the first day of the month next following commencement of employment. Should a local employee commence employment on the first working day of the month and coverage is elected within that month, then such coverage shall commence on the local employee's date of hire or the first day of the month of hire, whichever is earlier but see 1 VAC 55-20-370 B. Except as noted here, coverage elections including those made by new employees are made on a prospective basis, that is, effective the first of the month coinciding with or following the receipt of the election form. However, if an election form is received [ by from ] a new employee on the first business day of the month, coverage for the employee will commence on the first day of that month, (see 1 VAC 55-20-370).  Coverage elections made for newborns, adoption or placement for adoptions are effective the date the child is born, adopted or placed for adoption, so long as the employee makes the coverage election within 31 days of the event.  Coverage terminations are effective the end of the month following receipt of an election notice, except for terminations that are required by the plan.  Coverage terminations required by the plan are effective the end of the month that the event takes place.  Examples of coverage terminations required by the plan are such things as a divorce, termination of employment or a dependent child losing eligibility.

Contributions shall always be for full calendar months. Local employees who terminate employment within a calendar month shall have coverage through the end of the month in which they terminate. In the event that a terminating local employee becomes covered under an accident or health plan of another employer prior to the end of the month in which the local employee terminates, the this health benefits program shall be a secondary payor to the former local employee's new coverage.

1 VAC 55-20-250 through 1 VAC 55-20-360. [ No change from proposed. ]

1 VAC 55-20-370. Effective date of coverage.

A. General. Coverage and changes in coverage or membership are generally prospective, effective on the first day of the month following the month in which the enrollment form action is received by the department's designee. 

B. Date coverage begins. Coverage begins on the first day of the first full month of employment if the employee's enrollment form for coverage is received within 31 days of employment following the receipt of the employee’s enrollment action.  Employees who begin work on the first working day of the month are considered employed effective the first of the month. Thus, if an employee submits the completed enrollment action on or prior to the first working day of the month, coverage will be effective the first of the month in which employment commenced. [ Coverage will not be available to the new employee unless the employee is on the payroll for a minimum of 16 calendar days. Employees who work less than 16 days will have any premiums refunded and any claims retracted. ]

C. Exceptions. With prior approval from the department, coverage may be allowed to commence on an earlier date in limited circumstances when prior coverage is unavailable; for example, a new employee who has moved out of the service area of an HMO.

D. Eligibility changes. In the event of an eligibility change as addressed under 1VAC55-20-350, coverage may be retroactive to the date of the event provided an enrollment form for the change is submitted to the department's designee within 31 days of the event. 

1 VAC 55-20-380. Leaves of absence.

Note: This section addresses various aspects of employee leave and may or may not be applicable to a local employer. 

A. Leave of absence with full pay. As long as an employee is still receiving full pay, health benefits coverage continues automatically with the employer making its contribution. Nothing special must be done to maintain coverage. 

Local employers are not required to contribute toward coverage for any part-time employee granted any type of leave of absence.

B. Virginia Sickness and Disability Program, Long-Term Disability (VSDP-LTD)

1.  Coverage with the employer contribution continues to the end of the month in which the LTD benefits begin, unless benefits begin on the first day of the month, in which case the employer contribution will end on the last day of the preceding month.  Thereafter, employees may continue coverage by paying the entire cost of the coverage.

2.  Employees receiving LTD benefits may enroll in the State Retiree Health Benefits Program upon service retirement regardless of whether they have maintained health coverage in the state program provided that the individuals have been continuously covered and have had no break in long-term disability benefits prior to service retirement.  The LTD participant has 31 days from the date of retirement to enroll in the State Retiree Health Benefits Program.  Coverage in the retiree group begins on the first day of the first full month of retirement.

B. C. Educational leave - full or partial pay. An official educational leave is a leave for educational reasons with partial or full pay maintained for the leave, not for work rendered. It is possible to maintain health coverage on an educational leave even when less than full pay is given provided that at least half pay is given. Coverage may continue for the duration of the leave up to 24 months. 

C. D. Leave of absence without pay.

1. Coverage with the employer contribution continues to the end of the month in which the leave without pay begins provided the first day of the leave is after the first work day of the month. If the person returns from leave the following month and works at least half of the workdays in the month, coverage will be continuous. If the leave without pay begins on or before the first work day of the month, coverage with and the employer contribution ceases on the first last calendar day of that the previous month. 

If the person returns from leave the following month and works at least half of the work days in the month, coverage will be continuous. 

2. If the leave without pay extends beyond the end of the month when coverage would cease, it is possible for an employee to maintain coverage (except on a military leave). Arrangements to continue coverage must be made with the employer. Employees should contact their benefits administrator for more information.
3. 2. Employees who do not want to continue coverage will be asked to sign a waiver.

4. The conditions under which coverage may continue, the length of time coverage may extend while on leave without pay and whether the employer contribution continues are set forth in the Health Insurance Manual /Local Administrative Manual published by the department.

D. E. Changing coverage while on leave. Coverage changes may be made while on leave in the same manner that changes may be made while actively employed. The same procedures and rules apply.

An employee enrolled in an alternative health benefits plan who moves out of the plan's service area while on a leave of absence may change to another plan offered by the department in his new location by filing taking an enrollment form action within 31 days of the date of the move. The employee may change back to an alternative health benefits plan within 31 days of returning to the plan's service area. A new enrollment form must be completed. 

E. F.  Returning from leave without pay. 

1. Employees who have maintained coverage while on leave without pay. If the employee has maintained coverage while on leave, the employee's coverage in the health benefits program (with the employer making its contribution) will begin on the first of the month in which the employee returns to work if he works at least half of the working days in the month following the date the employee returns to full-time employment.  However, if the return to work falls on the first day of the month then the employer contributions may begin immediately. It is not necessary for the employee to file take a new enrollment form action.

Employees may change from single to dual or family membership within 31 days of returning from leave without pay if the employee dropped dual or family membership during the leave or if there was a change in eligibility status qualifying mid-year event during the leave. A new enrollment form action must be filed taken. In the case of an eligibility status change a qualifying mid-year event, the effective date would follow the rule on initiating dual or family membership at the time of the particular eligibility status change qualifying mid-year event.

2. Employees who have not maintained coverage while on leave will be treated in the same manner as new employees, unless they have exercised their rights under the Family Medical Leave Act.  If these rights are exercised, they will have all rights that are required by law.

a. It shall be necessary to file take a new enrollment form action to receive coverage. The enrollment form action shall indicate the date the employee returned to work as the date that the employee's continuous full-time employment commenced. If the employee remained continuously eligible, waiting periods must be credited accordingly. Family members will have to serve new waiting periods as prescribed in 1VAC55-20-420.
b. The employee has a choice of type of membership and plan.

c. The usual deadlines for filing apply. Coverage begins according to the rules and procedures for new employees.

3. Employees returning from military leave for active service. Employees returning from military leave of [ six months 30 days ] or more have the same choice of coverage as a new employee. If the employee returning from a military leave applies for coverage within 31 days of discharge, the coverage will begin on either the first day of the month of discharge or the first of the following month, whichever is necessary to effect continuous coverage. If the employee chooses a plan with waiting periods, the employee should be given credit toward the waiting periods for the amount of time on military leave. Dependents also are credited if they were covered under the state program prior to the leave. 

[ 4. Employees ] returning from leave in a country with national health coverage [ who reside outside of the United States will not be eligible for coverage under the state health benefits program if they are also eligible for national health care from the country in which they are residing.  Upon the return to the United States these employees must apply for coverage within 31 days ] of returning to the United States to have waiting periods credited and to have a choice of effective dates.  The effective date for coverage will be the first of the month that the person returned to the United States or the first of the following month, whichever is necessary to effect continuous coverage.

[ 5. 4. ] Taking a second leave without pay. If an employee returns from a leave without pay and is employed full-time on every scheduled work day for at least one full calendar month before taking another leave without pay, the second leave will be treated as a new leave. 

If there is less than one calendar month of full-time employment between leaves without pay, the leaves will be treated as one, regardless of the types of leave. The length of time that coverage may be continued will depend on the current type of leave.

1 VAC 55-20-390. Termination of coverage.

A. Coverage ends at the end of the month in which an employee terminates the employment relationship, otherwise loses group eligibility, or on the last day of the month for which premiums are paid. 

B. Coverage ends on the date of a participant's death. Coverage for family members continues until the end of the month following the month in which the participant died. 

1. A surviving beneficiary may enroll in the state retiree group if:

a. The dependent is eligible for an annuity under the VRS death-in-service provision;

b. The employee had submitted a disability retirement application naming the dependent under the survivor option before his death and the employee died prior to achieving the retirement date; or

c. The death was job related.

To continue coverage, the family member must apply within [ 31 60 ] days of the date the coverage would otherwise end due to the death.

2. Survivors of deceased employees who are not eligible for an annuity from VRS can nonetheless be covered under the State Health Benefits Program if they had coverage at the time the employee died.  To continue coverage, the family member must apply within 60 days of the employee’s death.

C. In the event that an employee on leave without pay notifies the employer that he is terminating employment, coverage ends on the last day of the month in which the leave without pay ceases.

1 VAC 55-20-400 through 1 VAC 55-20-460. [ No change from proposed. ]

FORMS [ No change from proposed. ]
VA.R. Doc. No. R02-220; Filed May 26, 2004, 11:47 a.m.
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