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TITLE 11. GAMING

VIRGINIA RACING COMMISSION

Title of Regulation:  11 VAC 10-45. Advance Deposit Account Wagering (adding 11 VAC 10-45-10 through 11 VAC 10-45-70).

Statutory Authority: § 59.1-369 of the Code of Virginia.

Public Hearing Date:  July 20, 2004 - 2 p.m.
Public comments may be submitted until 5 p.m. on August 13, 2004.

(See Calendar of Events section

for additional information)

Agency Contact:  Nick A. Christner, Regulatory Coordinator, Virginia Racing Commission, P.O. Box 208, 10700 Horsemen's Road, New Kent, VA 23124, telephone (804) 966-7408, FAX (804) 966-7422, e-mail christner@vrc.state.va.us.

Basis:  The Virginia Racing Commission derives its statutory authority to promulgate regulations from the provisions of § 59.1-369 of the Code of Virginia. The Code states, in part, in subdivision 3, “The Commission shall promulgate regulations and conditions under which horse racing with pari-mutuel wagering shall be conducted in the Commonwealth, and all such other regulations it deems necessary and appropriate to effect the purposes of this chapter.”

Further, subdivision 5 requires that the commission establish regulations that control account wagering conducted in the Commonwealth. These regulations, in part, set standards and procedures for issuing licenses to qualified entities and provisions for revenue collection. 

Purpose:  The regulation is intended to protect the wagering public, specifically those who utilize account-wagering companies to place wagers on horse racing. It is also intended to protect the horsemen and the Commonwealth from potential loss of revenue, which would not be realized without the recent legislation and the commission’s regulation. The statute and the regulation are intended to regulate a business that previously occurred in the Commonwealth without regulatory oversight. 
Substance:  Companies operating account-wagering companies in Virginia are now required to meet standards and qualifications established by the commission, so that they may be licensed and monitored by the Commonwealth. This ensures that only those companies with the highest standards are permitted to conduct business in the Commonwealth. The regulations call for background investigations to be conducted as well as ongoing compliance audits, to ensure continuing integrity issues. Additionally, these regulations give the commission unlimited access to all books, records, memorandum or other relevant materials, for the purposes of avoiding ethical dilemmas. 

Issues:  The primary advantages to the horse racing industry and public are related to the knowledge that this new endeavor in the Commonwealth, advance deposit account wagering, is being monitored through regulation and controlled through licensure. The goal is to ensure that the Commonwealth is aware of who is conducting this type of business and that they are accountable for their business actions.
This account wagering regulation will not have any negative impact or place any disadvantage upon the public in any way.
Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. Section 59.1-369 of the Code of Virginia mandates that the Virginia Racing Commission promulgate regulations and conditions under which horse racing with pari-mutuel wagering be conducted in the Commonwealth.  In addition, Chapter 682 of the 2003 Acts of Assembly amended the Code of Virginia to require that the Virginia Racing Commission promulgate regulations and conditions that regulate and control pari-mutuel wagering, permissible under the Interstate Horseracing Act, in which an individual may establish an account with an entity approved by the Virginia Racing Commission to place pari-mutuel wagers in person or electronically.  Such regulations are to include (i) standards, qualifications, and procedures for the issuance of a license to such an entity, (ii) provisions regarding access to books, records, and memoranda and submission to investigations and audits, and (iii) provisions regarding the collection of revenues due to the Commonwealth from the placing of these wagers.  With the exception of this method of pari-mutuel wagering, all other wagering on simulcast horseracing is to take place at a licensed racetrack or satellite facility.  

The proposed regulation (i) establishes licensure requirements for individuals and entities conducting account wagering in Virginia, (ii) specifies operating and other requirements in order for licensees to maintain or renew their license, (iii) details the amount of the application fee, the licensure fee, and other fees to be charged by the Virginia Racing Commission (VRC), (iv) specifies the distribution of source market fees, (v) establishes penalties for violation of the regulation, and (vi) prohibits the use of any computers owned or leased by the Commonwealth or its subdivisions, by public elementary and secondary schools, and by public colleges and universities from being used for making pari-mutuel wagers.

The proposed regulation was adopted as an emergency regulation in 2003.

Estimated economic impact.  Chapter 682 of the 2003 Acts of Assembly amended the Code of Virginia to require that the Virginia Racing Commission (VRC) promulgate regulations and conditions that regulate and control pari-mutuel wagering, permissible under the Interstate Horseracing Act, in which an individual may establish an account with an entity approved by the Virginia Racing Commission to place pari-mutuel wagers in person or electronically.  This form of gambling is known as advance deposit account wagering.  Prior to the amendment, advance deposit account wagering occurred in Virginia without any regulatory oversight.  The amendment makes it illegal to conduct this type of wagering in Virginia without a license.  Individuals will now be legally allowed to place bets by phone or via the Internet to licensed businesses in Virginia and in other states that specifically permit these activities.

The proposed regulation establishes licensure requirements for individuals and entities conducting advance deposit account wagering in Virginia, including the application and license renewal procedures.  A nonrefundable application fee of $5,000 is to be paid to VRC at the time of application.  The applicant is to be billed for any costs in excess of $5,000 incurred by VRC in reviewing the application.  The application fee is intended to cover, among other things, the cost of a background investigation of the applicant (by VRC or by the Virginia State Police) and the cost of a review of the application by outside counsel.  Licenses are to be valid for the calendar year in which they are issued and applications for renewal are to be received by VRC by 5 p.m. on December 1 of each year.  In addition to the application fee, individuals and entities seeking a license or seeking to renew their license are required to pay an annual $1,000 licensure fee.  This fee is intended to cover any enforcement costs and the costs to review and monitor the activities of the licensee during the course of the year.  Finally, VRC is to receive 0.5% of the gross handle from the source market area (which is the entire state for the purpose of this regulation), to be paid to VRC by the tenth day of each month.   

The proposed regulation also specifies the distribution of source market fees.  Source market fees are a percentage of the total amount of money bet in the source market area payable by the licensee to the racetrack and to the majority horsemen’s association.  The percentage is to be based on a contractual agreement between the various parties.  In case of a single racetrack licensee, the account wagering licensee is required to distribute the source market fee to the racetrack on the tenth of each month and to the horsemen’s association within 48 hours after receiving the money.  The regulation also specifies the distribution of source market fees in case of more than one racetrack licensee (this provision is not currently applicable as Colonial Downs is the only licensed racetrack in Virginia).  According to VRC, these requirements are similar to those applied in other states, such as California and Oregon, which allow advance deposit account wagering.

The proposed regulation also establishes operating and other requirements in order for licensees to maintain and renew their license.  Operational requirements include submitting proof to VRC every six months that account holders will be guaranteed the full value of their accounts regardless of the activities of the licensee and other entities, ensuring that all employees working on behalf of the licensee are permitted or licensed by VRC, and submitting quarterly reports detailing all account wagering activity.  Other requirements include allowing wagers to be placed only on behalf of established account holders, administrative requirements dealing with opening and managing advance deposit wagering accounts, and recordkeeping requirements that allow VRC to review and monitor the activities of licensees.  The proposed regulation also establishes penalties for violation of the regulation.  Failure to comply with any of the requirements of the regulation or failure to get a license could result in the imposition of fines and suspensions and criminal or civil prosecution.  

Finally, the proposed regulation prohibits the use of any computers owned or leased by the Commonwealth or its subdivisions, by public elementary and secondary schools, and by public colleges and universities from being used for making pari-mutuel wagers.  This provision is required under the Code of Virginia.

The proposed regulation is likely to impose additional costs on businesses seeking to conduct advance deposit account wagering.  These businesses will now be required to pay a nonrefundable application fee of $5,000, any additional costs in excess of the $5,000 incurred by VRC in reviewing the application, a license fee of $1,000 for the issuance and renewal of licenses, a fee of 0.5% of the gross handle from the sources market area to VRC, and a negotiated percentage of the gross handle from the source market area to the licensee racetrack (currently only Colonial Downs) and the recognized majority horsemen’s association.  

The nonrefundable application fee of $5,000 was determined based on a $3,000 estimate for outside counsel to review an application (charged at an hourly rate of $120).  Applications tend to be between 500 and 1,000 pages long.  In addition, the application fee is to cover the cost of background investigations.  According to VRC, the cost of background investigations varies greatly depending on the applicant, with some investigations costing over $20,000.  Any cost in excess of $5,000 incurred by VRC in reviewing the application is to be covered by the applicant.  VRC believes that the nonrefundable $5,000 base fee is the minimum required to cover the cost of reviewing an application.  It is also the minimum required to cover costs incurred by the agency when an application is withdrawn midway through the process.  In addition to the application fee, applicants will be required to pay an annual license fee of $1,000 in order to receive or renew a license.  This fee is intended to cover the enforcement costs and the cost of reviewing and monitoring the activities of the licensee during the year.  Only two other states, California and Oregon, currently allow advance deposit account wagering.  According to VRC, neither of the two states charges an application fee.  However, they do charge significantly higher annual license fees.  

It should be noted that the proposed fee structure for the application fee could be designed in a more efficient manner.  In order for VRC to charge applicants the exact cost to the agency in reviewing an application, it would be more appropriate for the agency to require applicants to make a $5,000 deposit, rather than charging a $5,000 nonrefundable fee.  The cost to the agency to review the application, conduct background investigations, and have outside counsel review the application varies from applicant to applicant.  These costs could be charged against the $5,000 deposit.  Any deposit in excess of these costs could be returned to the applicant following the review.  An economically efficient fee is one that charges an applicant the exact cost incurred by the agency in conducting the review.  The proposed fee structure is efficient insofar that it allows the agency to charge applicants any costs in excess of $5,000.  However, it could be made even more efficient by allowing for the refund of any money in excess of the cost of the review.

The regulation also proposes to charge businesses conducting advance deposit wagering 0.5% of the gross handle, to be paid to VRC by the tenth day of each month.  Revenue generated from the handle is to be deposited in the State Racing Operations Fund, with any excess revenue deposited in the general fund at the end of each fiscal year.  According to VRC, the 0.5% handle is consistent with the license tax charged when wagering at Colonial Downs or a satellite facility and with similar regulations in other states.  Applicants are also required to pay a certain percentage of the gross handle to the licensee racetrack and to the horsemen’s association.  VRC expects between 7% and 8% of the total handle to be divided between Colonial Downs and the horsemen’s association.  

According to VRC, Virginians are wagering approximately $28 million a year.  Of this, approximately 80% (or $22.4 million) are through offshore accounts.  There is a great deal of uncertainty in estimating the gross handle from the source market area that the proposed regulation will be successful in capturing.  VRC expects the racetrack and the horsemen’s association to get approximately $150,000 each in the first year of operation under this regulation.  Future revenues will depend on the number of businesses currently engaging in these activities that choose to become licensed in Virginia.
In addition to the above costs, the proposed regulation is also likely to produce economic benefits.  By establishing licensing requirements, the proposed regulation will allow VRC to monitor businesses engaged in advance deposit account wagering and protect individuals utilizing these companies to place wagers from financial and other types of fraud.  Businesses involved in advanced deposit account wagering have the potential to create a public hazard by conducting their activities in an improper or inappropriate manner.  The aim of the proposed regulation is to enforce certain compulsory minimum standards of operation for such businesses and to reduce the risk to the public from their activities.  Thus, the cost of applying for and obtaining a license can be viewed as part of the compliance cost incurred by these businesses to ensure that they do not create a public hazard.  Prior to promulgation of the emergency regulation, these businesses were paying none of the costs associated with the risk posed to the public from their activities.  This could potentially have resulted in unsuitable and undesirable individuals and entities entering the business.  Charging fees that reflect the cost associated with reducing the risk to the public from the activities of these businesses to an acceptable level is likely to result in more efficient allocation of resources.  

The net economic impact of the proposed application and licensure fees will depend on whether the fees being charged are commensurate with the risk posed to the public from the activities of advance deposit account wagering businesses.  If fees are commensurate with the risk, the proposed application and license fees are likely to lead to a more efficient allocation of resources and produce a positive net economic impact.  However, if the fees being proposed are in excess of the cost of reducing the risk to the public, the proposed fees are likely to lead to a waste of resources and have negative economic impact.  According to VRC, the fees being proposed are the minimum required to ensure that the risk to the public from the activities of these businesses is reduced to an acceptable level.  

VRC is not aware of any problems with businesses that have been conducting advance deposit wagering prior to the promulgation of the emergency regulation.  Thus, the extent of the risk to the public from such activities is unclear.  By setting a minimum of $5,000 for the application fee and $1,000 for the issuance and renewal of a license, the proposed regulation could very well be charging applicants a fee that is in excess of the risk they pose to the public from their activities.  As suggested earlier, a fee structure that allowed for the refund of any unused portion of the application and licensure fee would be more appropriate and would reduce the likelihood of the fees producing a negative economic impact.  

In addition to the application and license fees, the proposed regulation also imposes additional costs on businesses conducting advance deposit account wagering in the form of payments of a percentage of the gross handle to VRC, the licensee racetrack, and the horsemen’s association.  The net economic impact of these payments will depend on whether the benefits to the licensee and to the public from these fees are greater than or less than the proposed costs.  While any benefits associated with the application and license fee are in the form of a reduced risk to the public from advanced deposit account wagering, the benefit of paying a percentage of the gross handle to VRC, the licensee racetrack, and the horsemen’s association is not readily apparent.  While the 0.5% handle fee is necessary in order to ensure that advanced deposit account wagering does not receive a competitive advantage compared to other methods of wagering (a similar tax is charged when wagering in person at the racetrack or its satellite facilities), the benefits of such payments are not clear.  Thus, the net economic impact of a percentage of the gross handle being paid to VRC, the licensee racetrack, and the horsemen’s association will depend on whether the payment provides the licensee with any benefits (such as improved horseracing and other related services provided by the state, improved racing facilities, and better and more interesting races being run in Virginia) and whether any of these benefits are greater than or less than the additional cost to businesses conducting advance deposit account wagering.   

Overall, the net economic impact of the proposed change will depend on whether the benefits of the proposed regulation to the public (in terms of reducing the risk to the public from these activities) and to the licensees themselves (in terms of better horseracing facilities, an improvement in the quality of races, etc.) are greater than or less than the additional cost to businesses conducting advance deposit account wagering.  A precise estimate of the benefits of the proposed regulation to the public and to the licensee is not available at this time.

Businesses and entities affected.  The proposed regulation will affect all businesses and entities seeking to conduct advance deposit account wagering in Virginia.  These businesses will now be required to obtain and maintain a license in order to be able to conduct these activities.  The additional costs include a $5,000 nonrefundable application fee, payment of any costs in excess of $5,000 incurred by VRC in reviewing the application, a $1,000 annual fee for the issuance and renewal of a license, payment of 0.5% of the gross handle from the source market area to VRC, and payment of a negotiated percentage of the gross handle from the source market area to the licensee racetrack and the recognized majority horsemen’s association.

There are 28 businesses currently operating in the United States that conduct advance deposit wagering activities.  VRC currently has applications pending from five of these businesses.  The agency expects two or three more applications in the future.  

Localities particularly affected.  The proposed regulation will apply to all localities in the Commonwealth.  However, it is not likely to impose any additional costs on localities.

Projected impact on employment. The proposed regulation is not likely to have a significant impact on employment.  To the extent that the proposed regulation captures some of the gross handle from betting by Virginians, it could lead to a shift of employment toward horseracing-related activities.  

Effects on the use and value of private property. Businesses conducting advanced deposit wagering activities will now incur additional licensing and other costs, lowering their asset value.  However, by establishing standards of operations for such businesses, the proposed regulation could encourage more Virginians to use advance deposit account wagering, mitigating some of the negative impact on the asset value of businesses engaged in these activities.  The proposed regulation is also likely to provide additional funds to the licensee racetrack (Colonial Downs) and to the horsemen’s association, raising the asset value of these businesses.  

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Commission does not consider the fee charged for background investigations to be a significant issue. In nearly all cases, the expenses of the investigations exceed the amount charged by the Commission, as specified in the regulation. 

Summary:

The proposed regulations provide definitions and interpret rules regarding advance deposit account wagering and details the application and operation process of an entity wishing to conduct an account-wagering business in the Commonwealth. The regulations also detail the fees associated with this business and the penalties for violation of the regulations. These regulations are proposed to satisfy the addition of subdivision 5 to § 59.1-369 of the Code of Virginia. This notice of the commission’s intent to promulgate these rules was originally released as emergency regulation amendments to 11 VAC 10-20, which was published in the Virginia Register of Regulations, in Volume 19, Issue 26, on September 8, 2003.

CHAPTER 45.

ADVANCE DEPOSIT ACCOUNT WAGERING.

11 VAC 10-45-10. Definitions.

The following definitions and interpretations shall apply to these rules unless otherwise indicated or the text otherwise requires:

"Account" means an account for account wagering with a specific identifiable record of deposits, wagers, and withdrawals established by an account holder and managed by the account-wagering licensee.

"Account holder" means an individual who successfully completed an application and for whom the account-wagering licensee has opened an account.

"Advance deposit account wagering" (hereafter account wagering) means a form of pari-mutuel wagering in which an individual may deposit money in an account with an account wagering licensee and then use the current balance to place pari-mutuel wagers in person or electronically.

"Account wagering center" means an actual location, equipment, and staff of an account wagering licensee or agents of the account wagering licensee involved in the management, servicing and operation of account wagering.

"Account wagering licensee" means an entity licensed by the commission to accept deposits and wagers, issue a receipt or other confirmation to the account holder evidencing such deposits and wagers, and transfer credits and debits to and from accounts.

"Applicant" means an individual who has submitted an application to establish an account with either (i) an account wagering licensee or (ii) a company applying for an account wagering license from the commission.

"Commission" means the Virginia Racing Commission.

"Confidential information" means:

1. The amount of money credited to, debited from, withdrawn from, or present in any particular account holder’s account;

2. The amount of money wagered by a particular account holder on any race or series of races;

3. The account number and secure personal identification code of a particular account holder;

4. The identities of particular entries on which the account holder is wagering or has wagered; and

5. Unless otherwise authorized by the account holder, the name, address, and other information in the possession of the account wagering center and race meet licensee that would identify the account holder to anyone other than the commission or the account wagering licensee.

"Credits" means all inflow of money to an account.

"Debits" means all outflow of money from an account.

"Deposit" means a payment of money by cash, check, money order, credit card, debit card, or electronic funds transfer made by an account holder to the account holder’s account.

"Individual" means any natural person at least 18 years of age, but does not include any corporation, partnership, limited liability company, trust, estate or other legal entity.

"Other electronic media" means any electronic communication device or combination of devices including but not limited to personal computers, the Internet, private networks, interactive televisions and wireless communication technologies or other technologies approved by the commission.

"Principal residence address" means the street address identified by an applicant or a current account holder as that individual's residential address, as such address may be verified  by the account wagering licensee.

"Proper identification" means a form of identification accepted in the normal course of business to establish that the person making a transaction is an account holder.

"Racetrack licensee" means any person holding a current unlimited license to own or operate a horse racetrack or satellite facility where pari-mutuel wagering is permitted.

"Secure personal identification code" means either a numeric or an alpha-numeric character code chosen by an account holder as a means by which the account wagering licensee may verify a wager or account transaction as authorized by the account holder.

"Source market fee” means the fee payable by the account wagering licensee pursuant to the terms and provisions of the contractual agreement among the prospective account wagering licensee, the racetrack licensee and the recognized majority horsemen’s organizations.

"Source market fee area" means the Commonwealth of Virginia.

"Terms of agreement" means the agreement, approved by the commission, between an account wagering licensee and an account holder that includes but is not limited to the deposits, credits, debits, withdrawals and the opening and closing of accounts.

"Withdrawal" means a payment of money from an account by the account wagering licensee to the account holder when properly requested by the account holder.

"Withdrawal slip" means a form provided by the account wagering licensee for use by an account holder in withdrawing funds from an account.

11 VAC 10-45-20. Authorization to conduct account wagering.

A. No person shall conduct account wagering in the Commonwealth unless he has applied for and has been granted an account wagering license by the commission. No account wagering license shall be granted by the commission unless the applicant meets the criteria specified in § 59.1-369 of the Code of Virginia and these regulations.

B. An account wagering license shall be valid for the calendar year in which it is issued.

C. An application shall include, on a form prescribed by the commission, the names, addresses and telephone numbers of all officers and directors.  It shall solicit the same information for an account wagering license, to the extent relevant, as required for an unlimited license as specified in 11 VAC 10-20-30 (Applicant’s affidavit), 11 VAC 10-20-40 (Disclosure of ownership and control), 11 VAC 10-20-50 (Disclosure of character information), and subdivision 1 of 11 VAC 10-20-80 (Disclosure of financial resources) of the commission’s regulations with the following modifications: 

1. The first paragraph of the applicant's affidavit shall state that the application is made for a license to conduct account wagering in the Commonwealth; 

2. The applicant must disclose any agreements or understandings that the applicant or any individual or entity identified pursuant to 11 VAC 10-20-40 has entered into with a person or persons other than the applicant regarding ownership or operation of the applicant and must provide copies of any such agreements or understandings with the application; and 3. 

3. The disclosure of character information that is required by 11 VAC 10-20-50 must be made if the applicant, any individual or entity that owns a 5.0% or greater equity interest in the applicant, or any person or entity that will exercise any degree of management or control of the applicant has committed any of the acts or otherwise meets any of the criteria listed in 11 VAC 10-20-50. Nothing in this subsection shall require an applicant to include with its application copies of employment agreements unless requested by the commission.

D. As part of the application process, the license applicant also shall submit a detailed plan, including a detailed budget of the cost of implementation, of how its proposed account wagering system would operate including internal controls procedures.  The commission may require changes in a proposed plan of operations as a condition of granting a request.  No subsequent material changes in the system’s operation may occur unless ordered by the commission or until approval is obtained from the commission after it receives a written request.

E. As part of the application process, the license applicant must provide a copy of the contractual agreement among the prospective account wagering licensee, the racetrack licensee, and representatives of the recognized majority horsemen’s organizations. Included in such agreement shall be the agreed upon terms between the racetrack licensee and the recognized majority horsemen’s organizations that details the distribution of retainage generated by account wagering within the source market fee area for each breed after the license fee to the commission has been paid.

F. The commission may conduct investigations or inspections or request additional information from the applicant for a license and its officers, directors, managers and equity holders, as applicable, holding 5.0% or more of the applicant’s equity interest as it deems appropriate in determining if the applicant has the financial resources to conduct account wagering, and whether to allow the applicant to conduct account wagering.

G. Before being granted its original account wagering license, and every six months thereafter, the account wagering licensee shall furnish the commission with proof that the account holders will be guaranteed the full value of their accounts regardless of the acts of the account wagering licensee or any other entity.  If the proof offered to the commission is not acceptable to the commission, the commission may require the account wagering licensee to purchase a bond or other form of insurance guaranteeing that the account holders receive the full value of their accounts.

H. An application to renew an account wagering license for each succeeding calendar year is due in the offices of the commission by 5 p.m. on December 1 on a form prescribed by the commission.

11 VAC 10-45-30. Operations by account wagering licensee.

A. Before beginning operations in Virginia, the account wagering licensee must be qualified to do business in Virginia.

B. Any action that suspends or otherwise prohibits an account wagering licensee of the commission from operating in another state may be used as grounds for a suspension of its account wagering license in Virginia pursuant to § 59.1-385 C of the Code of Virginia.

C. All employees working on behalf of the account wagering licensee's account wagering center must either have a Virginia commission permit or be licensed, permitted or otherwise authorized by the state where the account wagering center is located.

D. Within 45 days following the end of each quarter, the account wagering licensee shall provide to the racetrack licensee a summary report detailing wagering processed through the account wagering system by Virginia residents wagering on both in-state and out-of-state races and non-Virginia residents wagering on Virginia races.  The reports shall be subject to review by the commission.

E. Only individuals who have established accounts with an account wagering company licensed by the commission may wager through an account and that account must be with an account wagering company licensed in Virginia.

F. Opening an account.

1. An account wagering licensee shall require from an applicant the following information including, but not limited to:

a. Name;

b. Principal residence address;

c. Telephone number;

d. Social security number;

e. Age; and 

f. Other information necessary for the account administration.

2. The information obtained from the applicant shall be verified by the account wagering licensee using means acceptable to the commission.

G. Administration of an account.

1. Each account holder’s wagering account shall be administered in accordance with the terms of agreement, which have been approved by the commission, including but not limited to:

a. Deposits;

b. Credits to accounts;

c. Debits to accounts;

d. Withdrawals;

e. Minimum deposit; and

f. Fees, if any, per wager.

2. A person may not directly or indirectly act as an intermediary, transmitter or agent in the placing of wagers for an account holder.  A person may not place a wager on behalf of an account holder.  Only an account holder may place an account wager.  Direct or indirect involvement as an intermediary, transmitter or agent in the placing of wagers includes a system, known as a transfer account or master account, whereby funds are deposited to one account from another account.  This section does not prohibit use of credit or debit cards specifically approved by the account wagering center or the use of checks, money orders or negotiable orders of withdrawal.

3. An account wagering licensee shall maintain for at least one year all records of the opening and closing of accounts, wagers, earnings and withdrawals;

4. An account wagering licensee may close accounts for violation of its terms of agreement or other appropriate reasons;

5. An account wagering licensee may close wagering on any particular race or racetrack;

6. An account wagering licensee shall provide the account holder with appropriate identification materials and the terms of agreement; and,

7. The principal residence address provided in writing by the account holder at the time of application is deemed to be the proper address for the purposes of mailing checks, statements of account, account withdrawals, notices, or other appropriate correspondence.  The mailing of checks or other correspondence to the address given by the account holder shall be at the sole risk of the account holder.

11 VAC 10-45-40. Account wagering licensee requirements.

A. An account wagering licensee shall conduct its operations with account holders in accordance with the terms of agreement, previously approved by the commission.

B. No employee or agent of the account wagering licensee shall divulge any confidential information related to the placing of any wager or any confidential information related to the operation of the account wagering center, except:

1. To the account holder as required by these rules; 

2. To the commission; 

3. To the account wagering licensee and its affiliates;

4. To the racetrack licensee as required by the agreement between the account wagering licensee and the racetrack licensee; and

5. As otherwise required by state or federal law.

C. All wagering conversations, transactions or other wagering communications through the account wagering system, verbal or electronic, shall be recorded by means of the appropriate electronic media, and the tapes or other records of such communications shall be kept by the account wagering center for a period of one year.  These tapes and other records shall be made available to commissioners, employees and designees of the commission on request.

D. The recording of the confirmation of the transaction, as reflected in the voice or data recording records, shall be deemed to be the actual wager, regardless of what was recorded by the pari-mutuel system.

E. An account wagering licensee shall not accept wagers if its transcribing system is not operable;

F. An account wagering license shall be administered in accordance with its terms of licensure and the previously approved terms of agreement; and

G. The commission may review and monitor the equipment, staff and records of an account wagering licensee and any of the transactions conducted by the account wagering licensee in regards to wagers made by account holders.

11 VAC 10-45-50. Fees.

A. Application for account wagering license.

1. A nonrefundable application fee of $5,000 must be submitted with the application.

2. The applicant will be billed and shall be responsible for any costs involved in the background checks and review of the application in excess of $5,000.

B. Annual fees.

1. An annual fee of $1,000 shall be payable to the commission on issuance of the original license and thereafter on or before January 1 of each year.  The licensee will be billed and shall be responsible for any costs in excess of $1,000 associated with the review of the annual renewal application.

2. One-half percent (0.5%) of the gross total handle from the source market area shall be payable to the commission on the tenth day of each month for the previous month.

C. Distribution for source market fees - single racetrack licensee.

1. The account wagering licensee shall distribute source market fees, and host fees if applicable, to the racetrack licensee on the tenth of each month for the previous month.

2. The racetrack licensee shall distribute the horsemen’s shares to the respective partners accounts within 48 hours after receipt from the account wagering licensee.

D. Distribution of source market fees - more than one racetrack licensee.  If more than one racetrack licensee operates in Virginia, then the source market fees shall be distributed as follows:

1. All source market fees derived from account wagers placed by account holders with a principal residence address located within a 50-mile radius (the “50-mile radius”) of any track or satellite wagering facility operated by a racetrack licensee shall be distributed to each such licensee;

2. All source market fees derived from account wagers placed by account holders with a principal residence address located outside any 50-mile radius shall be shared among the racetrack licensees in proportion to each licensee’s respective capital expenditures on such licensee’s track and satellite wagering facilities in Virginia.

3. If an overlap exists between two 50-mile radii, the racetrack licensee to first operate a track or satellite wagering facility in such area shall receive the source market fees from account wagers placed within the overlapping area.

11 VAC 10-45-60. Enforcement and penalties.

A. The commission shall have all of the rights, powers and remedies provided for in the Act to ensure compliance with these regulations, including, but not limited to, injunctive relief and the imposition of fines and suspensions.

B. Additionally, with respect to any entity that engages in account wagering in Virginia without a license issued by the commission, the commission may take such measures as it deems necessary, including referral to the appropriate regulatory and law-enforcement authorities for civil action or criminal prosecution.

11 VAC 10-45-70. Use of certain Commonwealth computers prohibited.

No pari-mutuel wager may be made on or with any computer owned or leased by the Commonwealth, or any of its subdivisions, or at any public elementary or secondary school, or any public college or university.

VA.R. Doc. No. R03-320; Filed May 26, 2004, 11:03 a.m.
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