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TITLE 9. ENVIRONMENT

STATE WATER CONTROL BOARD

Title of Regulation:  9 VAC 25-770. Financial Responsibility Requirements for Mitigation Associated with Tidal Dredging Projects (adding 9 VAC 25-770-10 through 9 VAC 25-770-180).

Statutory Authority:  § 62.1-44.15 of the Code of Virginia.
Effective Date:  August 25, 2004.

Agency Contact:  Ellen Gilinsky, Department of Environmental Quality, P.O. Box 10009, Richmond, VA 23240, telephone (804) 698-4375, FAX (804) 698-4032, or e-mail egilinsky@deq.state.va.us.

Summary:

The regulation specifies the mechanisms by which the  State Water Control Board  may require demonstration of financial responsibility for the completion of compensatory mitigation requirements for dredging projects in tidal waters permitted under the Virginia Water Protection Permit (VWPP) Program. Financial responsibility may be demonstrated by a letter of credit, certificate of deposit, or performance bond. When the U.S. Army Corps of Engineers requires demonstration of financial responsibility, then the mechanism and amount approved by the Corps shall be used to meet this requirement. 

Amendments since publication of the proposed regulation remove unnecessary definitions, add an exemption for state and federal government projects, and modify compliance dates to allow DEQ staff more time to review the financial assurance documents prior to project onset.  In addition, amendments clarify the means to transfer financial assurance with transfer of the permit and the mechanism by which purchase of mitigation bank credits or in lieu of fee contributions satisfy the regulation.

Summary of Public Comment and Agency Response:  A summary of comments made by the public and the agency's response may be obtained from the promulgating agency or viewed at the Office of the Registrar of Regulations.

REGISTRAR’S NOTICE: The proposed regulation was adopted as published in 19:24 VA.R. 3496-3506 August 11, 2003, with the changes identified below. Pursuant to § 2.2-4031 A of the Code of Virginia, the adopted regulation is not published at length; however, the sections that have changed since publication of the proposed regulation are set out.

CHAPTER 770.

VIRGINIA FINANCIAL RESPONSIBILITY REQUIREMENTS FOR  MITIGATION ASSOCIATED WITH TIDAL DREDGING PROJECTS.

PART I.

DEFINITIONS.

9 VAC 25-770-10.  Definitions.

Unless a different meaning is required by the context, the following terms as used in this chapter shall have the following meanings:

"Applicant" means a person applying for a VWP individual or general permit.

[ "Aquatic resources" or "aquatic environment" mean surface waters and the habitat they provide, including both plant and animal communities. ]

"Board" means the State Water Control Board.

"Compensation" or "compensatory mitigation" means actions taken that provide some form of substitute aquatic resource for the impacted aquatic resource.

"Compensatory mitigation plan" means the written plan describing the proposed compensatory mitigation activities required by 9 VAC 25-210-80 of the Virginia Water Protection Permit Program Regulation.

[ "Creation" means the establishment of a wetland or other aquatic resource where one did not formerly exist. ]

"Director" means the Director of the Department of Environmental Quality (DEQ) or an authorized representative.

[ "Dredged material" means material that is excavated or dredged from surface waters. ]

"Dredging" means a form of excavation in which material is removed or relocated from beneath surface waters.

[ "Enhancement" means activities conducted in existing wetlands or other aquatic resources that increase one or more aquatic functions or values. ]

"Excavate" or "excavation" means ditching, dredging, or mechanized removal of earth, soil or rock.

[ "Fill" means replacing portions of surface water with upland, or changing the bottom elevation of a surface water for any purpose, by placement of any pollutant or material including but not limited to rock, sand, earth, and man-made materials and debris.

"Fill material" means any pollutant that replaces portions of surface water with dry land or that changes the bottom elevation of a surface water for any purpose. ]

"General permit" means a permit authorizing a specified category of activities.

"In-lieu fee fund" means a monetary fund operated by a nonprofit organization or governmental agency that receives financial contributions from persons impacting wetlands or streams pursuant to an authorized permitted activity and that expends the moneys received to provide consolidated compensatory mitigation for permitted wetland or stream impacts.

"Law" means the State Water Control Law of Virginia.

[ "Minimization" means lessening impacts by reducing the degree or magnitude of the proposed action and its implementation. ]

"Mitigation" means sequentially avoiding and minimizing impacts to the maximum extent practicable, and then compensating for remaining unavoidable impacts of a proposed action.

"Mitigation bank" means a site providing off-site, consolidated compensatory mitigation that is developed and approved in accordance with all applicable federal and state laws or regulations for the establishment, use and operation of mitigation banks, and is operating under a signed banking agreement.

[ "Mitigation banking" means compensating for unavoidable wetland or stream losses in advance of development actions through the sale, purchase or use of credits from a mitigation bank. ]

"Permittee" means the person who holds a VWP individual or general permit.

"Person" means any firm, corporation, association, or partnership, one or more individuals, or any governmental unit or agency of it.

"Practicable" means available and capable of being done after taking into consideration cost, existing technology and logistics in light of overall project purposes.

[ "Preservation" means the protection of resources in perpetuity through the implementation of appropriate legal and physical mechanisms.

"Restoration" means the reestablishment of a wetland or other aquatic resource in an area where it previously existed. Wetland restoration means the reestablishment of wetland hydrology and vegetation in an area where a wetland previously existed. Stream restoration means the process of converting an unstable, altered or degraded stream corridor, including adjacent areas and floodplains, to its natural conditions.

"Significant alteration or degradation of existing wetland acreage or function" means human-induced activities that cause either a diminution of the areal extent of the existing wetland or cause a change in wetland community type resulting in the loss of more than minimal degradation of its existing ecological functions. ]

"State waters" means all water, on the surface and under the ground, wholly or partially within or bordering the Commonwealth or within its jurisdiction, including wetlands.

"Surface water" means all state waters that are not ground water as defined in § 62.1-255 of the Code of Virginia.

"USACE" means the United States Army Corps of Engineers.

"VWP permit" means an individual or general permit issued by the board under § 62.1-44.15:5 of the Code of Virginia that authorizes activities otherwise unlawful under § 62.1-44.5 of the Code of Virginia or otherwise serves as the Commonwealth of Virginia’s § 401 certification.

"Wetlands" means those areas that are inundated or saturated by surface or groundwater at a frequency and duration sufficient to support, and that under normal circumstances do support, a prevalence of vegetation typically adapted for life in saturated soil conditions. Wetlands generally include swamps, marshes, bogs, and similar areas.

PART II.

GENERAL INFORMATION.

9 VAC 25-770-20.  Applicability.

This regulation applies to all persons required to obtain or modify a VWP permit pursuant to the Virginia Water Protection Permit Program Regulation, 9 VAC 25-210, for completion of dredging projects in tidal waters governed under Chapter 12 (§ 28.2-1200 et seq.) or Chapter 13 (§ 28.2-1300 et seq.) of Title 28.2 of the Code of Virginia.

[ State and federal government entities whose debts and liabilities are the debts and liabilities of the Commonwealth of Virginia or the United States have the requisite financial strength and stability to fulfill their financial responsibility obligations and are not required to comply with the requirements of this chapter. ]

9 VAC 25-770-30.  Compliance date.

An applicant for a VWP permit for completion of a dredging project in tidal waters must file [ a financial responsibility mechanism or ] proof of mitigation bank credit purchase or in-lieu fee fund donation [ or a financial responsibility mechanism ] with the board [ with any required final compensatory mitigation plan at least 60 days prior to onset of any activity in permitted impact areas ]. The compensatory mitigation plan and financial responsibility documentation [ or proof of mitigation bank credit purchase or in-lieu fee fund donation ] shall be submitted by the permittee and approved by the board prior to the onset of any dredging activities in permitted impact areas.

9 VAC 25-770-40 and 9 VAC 25-770-50.  [ No change from proposed. ]

9 VAC 25-770-60.  Transfer of permit.

The new permittee must submit [ proof of mitigation bank credit purchase or in-lieu fee fund donation or ] evidence of financial responsibility to the board in accordance with this chapter within 60 days of the transfer of the permit from the existing permittee to the new permittee.  [ If the old permittee has completed mitigation activities by filing proof of mitigation bank credit purchase or in-lieu fee fund donation before the transfer of the permit, the new permittee is not required to do so or to provide any additional evidence of financial responsibility. ] When a transfer of the permit occurs, the old permittee shall continue to comply with the requirements of this chapter until the new permittee has demonstrated that he is complying with the requirements of this chapter.  The new permittee shall demonstrate compliance with this chapter within 60 days of the date of the transfer of the permit.  Upon demonstration to the board by the new permittee of compliance with this chapter, the board shall notify the old permittee that he or she no longer needs to comply with this chapter as of the date of demonstration.

PART III.

COMPENSATORY MITIGATION PLAN AND FINANCIAL RESPONSIBILITY CRITERIA.

9 VAC 25-770-70.  Compensatory mitigation requirements.

A. Compensatory mitigation for any project subject to a VWP permit must include measures to avoid and reduce impacts to surface waters to the maximum extent practicable, and where impacts cannot be avoided, the means by which compensation will be accomplished to achieve no net loss of wetland acreage and function.

B. The applicable compensatory mitigation standards are described in 9 VAC 25-210-80 and 9 VAC 25-210-115 of the Virginia Water Protection Permit Program Regulation.  All aspects of the compensatory mitigation plan, including documentation of financial responsibility [ or proof of mitigation bank credit purchase or in-lieu fee fund donation ], shall be finalized, submitted and approved by the board prior to the onset of any dredging activities in permitted impact areas.

9 VAC 25-770-80.  Cost [ estimate estimates ] for [ compensatory mitigation activities other than ] in-lieu fee fund donations [ or and ] mitigation bank credit purchases.

[ A. The permittee shall prepare for approval by the board a detailed written estimate of the cost of implementing compensatory mitigation activities.  The written cost estimate shall be submitted concurrently with the final compensatory mitigation plan.

1. The compensatory mitigation plan cost estimate shall equal the full cost of implementation of the plan.

2. The compensatory mitigation cost estimate shall be based on and include the costs to the permittee of hiring a third party to implement the compensatory mitigation plan.  The third party may not be either a parent corporation or subsidiary of the permittee.

3. The compensatory mitigation cost estimate may not incorporate any salvage value that may be realized by the sale of materials, facility structures or equipment, land or other facility assets at the time of implementation of the plan.

B. If the length of the estimated project life exceeds one year, the permittee shall add to the total cost estimate an amount to represent an appropriate forecasted rate of inflation over the period covering the life of the project.  

C. During the term of the VWP permit, the permittee shall revise the cost estimate concurrently with any revision made to the compensatory mitigation plan or at any time unforeseen circumstances occur that increase the implementation cost.  The revised implementation cost estimate shall be adjusted for inflation as specified in subsection B of this section.

D. The permittee may reduce the cost estimate and the amount of financial responsibility provided under this chapter, if it can be demonstrated that the cost estimate exceeds the cost of implementation of the compensatory mitigation plan.  The permittee shall obtain the approval of the board prior to reducing the amount of financial responsibility. 

A. Permittees with compensatory mitigation plans that provide for donations to in-lieu fee funds must submit to the board as part of the final mitigation plan proof that the entity is willing to accept the contribution along with a detailed, written cost estimate.

B. Permittees with compensatory mitigation plans that provide for purchase of mitigation bank credits must provide to the board as part of the final mitigation plan  proof that the selected bank has available credits, along with a detailed, written cost estimate.  ]

9 VAC 25-770-90. Cost [ estimates estimate ] for [ in-lieu fee fund donations and compensatory mitigation activities other than in-lieu fee fund donations or ] mitigation bank credit purchases.

[ A. Permittees with compensatory mitigation plans that provide for donations to in-lieu fee funds must submit to the board, proof that the entity is willing to accept the contribution along with a detailed, written cost estimate as part of the conceptual mitigation plan.

B. Permittees with compensatory mitigation plans that provide for purchase of mitigation bank credits must provide to the board, proof that the selected bank has available credits, along with a detailed, written cost estimate as part of the conceptual mitigation plan.

A. The permittee shall prepare for approval by the board a detailed written estimate of the cost of implementing compensatory mitigation activities.  The written cost estimate shall be submitted concurrently with the final compensatory mitigation plan.

1. The compensatory mitigation plan cost estimate shall equal the full cost of implementation of the plan.

2. The compensatory mitigation cost estimate shall be based on and include the costs to the permittee of hiring a third party to implement the compensatory mitigation plan.  The third party may not be either a parent corporation or subsidiary of the permittee.

3. The compensatory mitigation cost estimate may not incorporate any salvage value that may be realized by the sale of materials, facility structures or equipment, land or other facility assets at the time of implementation of the plan.
B. If the length of the estimated project life exceeds one year, the permittee shall add to the total cost estimate an amount to represent an appropriate rate of inflation over the period covering the life of the project.  
C. During the term of the VWP permit, the permittee shall revise the cost estimate concurrently with any revision made to the compensatory mitigation plan or at any time unforeseen circumstances occur which increase the implementation cost.  The revised implementation cost estimate shall be adjusted for inflation as specified in subsection B of this section.

D. During the term of the VWP permit, the permittee may reduce the cost estimate and the amount of financial responsibility provided under this chapter, if it can be demonstrated that the cost estimate exceeds the cost of implementation of the compensatory mitigation plan.  The permittee shall obtain the approval of the board prior to reducing the amount of financial responsibility. ]

9 VAC 25-770-100. Payment of in-lieu fee fund donations and mitigation bank credit purchases.

A. Permittees with compensatory mitigation plans that provide for donations to in-lieu fee funds or mitigation bank credit purchases shall make the entire donation or purchase before the onset of activity in the permitted impact areas.  Permittees shall submit documentation of the payment or donation to the board for approval a minimum of [ 10 60 ] days prior to onset of activity in permitted areas.

B. A permittee may satisfy the requirements of this section, wholly or in part, by submitting a photocopy of the documentation submitted to the USACE pursuant to § 404 of the Clean Water Act (33 USC § 1251 et seq., as amended in 1987) documenting the donation or purchase for the current project along with a photocopy of the document issued by the USACE indicating approval of the documentation, if applicable.  Any documentation of the in-lieu fee fund donation or mitigation banking credit purchase pursuant to this subsection must demonstrate clearly that the donation or purchase was made to provide compensatory mitigation for the project that is the subject of the VWP permit.

9 VAC 25-770-110. Allowable financial mechanisms for compensatory mitigation activities other than in-lieu fee fund donations or mitigation bank credit purchases.

A. [ If a permittee does not purchase mitigation bank credits or donate to an in-lieu fee fund as part of his compensatory mitigation plan, the permittee must demonstrate financial responsibility using one of the mechanisms specified in 9 VAC 25-770-120 through 9 VAC 25-770-150. ] The mechanisms used to demonstrate evidence of financial responsibility shall ensure that the funds necessary to meet the costs of completing compensatory mitigation requirements for the permitted project as described in 9 VAC 25-770-70 will be available whenever they are needed. [ Permittees shall choose from the options specified in 9 VAC 25-770-120 through 9 VAC 25-770-150. ] Financial responsibility mechanisms shall be in the amount equal to the cost estimate approved by the board.

B. The permittee shall provide continuous coverage to implement the compensatory mitigation plan until released from financial responsibility requirements by the board.

C. The director may reject the proposed evidence of financial responsibility if the mechanism submitted does not adequately assure that funds will be available to complete the necessary compensatory mitigation activities. The permittee shall be notified in writing within 60 days of receipt of a complete financial responsibility submission of the tentative decision to accept or reject the proposed evidence.

9 VAC 25-770-120 through 9 VAC 25-770-180. [ No change from proposed. ]
VA.R. Doc. No. R03-74; Filed July 1, 2004, 8:15 a.m.
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