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TITLE 12. HEALTH

STATE BOARD OF HEALTH

Title of Regulation: 12 VAC 5-585. Biosolids Use Regulations (amending 12 VAC 5-585-310, 12 VAC 5-585-460, 12 VAC 5-585-480 and 12 VAC 5-585-490).

Statutory Authority: § 32.1-164.5 of the Code of Virginia.
Public Hearing Dates: 

August 17, 2004 - 7 p.m. (Warrenton)

August 18, 2004 - 7 p.m. (Richmond)

August 19, 2004 - 7 p.m. (Farmville)
Public comments may be submitted until September 24, 2004.

(See Calendar of Events section

for additional information)

Agency Contact: C.M. Sawyer, Director, Division of Wastewater Engineering, Department of Health, 109 Governor Street, 5th Floor, Richmond, VA 23219, telephone (804) 864-7463, FAX (804) 864-7475, or e‑mail cal.sawyer@vdh.virginia.gov.

Basis: Section 32.1-164.5 of the Code of Virginia provides the authority for the Board of Health to promulgate regulations to ensure that (i) sewage sludge permitted for land application, marketing or distribution is properly treated or stabilized, (ii) land application, marketing and distribution of sewage sludge is performed in a manner that will protect public health and the environment, and (iii) the escape, flow or discharge of sewage sludge into state waters, in a manner that would cause pollution of state waters, as those terms are defined in § 62.1-44.3, will be prevented.

Purpose: These amendments are designed to provide a consistent and uniform set of state requirements that will address a number of issues that local governments must routinely deal with. It is anticipated that the development of state requirements will eliminate the need to develop nonuniform local requirements in these areas of concern and prevent extended litigation, brought by permitted entities, concerning restrictive local government ordinances.

The purpose of the amendments is to address the following requirements:

1. Posting of informational signs at permitted sites prior to and during land application of biosolids, including specifying sign dimensions, informational content and location.

2. Evidence of financial responsibility (such as liability insurance or other financial resources) in a determined amount, provided by permit applicants and maintained by permitted entities and established for the purpose of compensating third parties for personal injury or property damage and removing or remediating any established environmental contamination resulting from the land application of biosolids.

3. Notification of local governments prior to the land application of biosolids at specific sites. The contents and timing of such notices are to be specified.

4. Development and implementation of spill prevention and response plans by permitted entities. Such plans are to also address the tracking of residues on state roads by biosolids transport vehicles.

5. Methods for communicating information on complaints and reported incidents related to or arising from the land application of biosolids.

These state requirements will protect public health by providing additional means to communicate health-related concerns of the neighbors of land application sites. Those concerns can serve as a basis for additional operational restrictions placed on land appliers by the Virginia Department of Health to further protect those neighbors from any adverse impacts of land application operations.

Substance: 12 VAC 5-585-310 - The permitted contractor would be required to furnish evidence of current liability insurance or other methods of assuring financial responsibility (established by regulation) in an amount not less than $1 million. The larger size companies would be required to have at least $2 million in financial resources for insurance purposes. Such insurance would be necessary to obtain and hold a state permit.

12 VAC 5-585-460 - The permitted contractor would be required to notify local governments, at least 15 days in advance of commencing land application operations, by submitting written notification that includes information identifying the land application sites, estimated dates of operations and telephone numbers of contact personnel with the contractor, the biosolids producer and the Virginia Department of Health. In addition, the permitted contractor would be required to notify local governments and the Virginia Department of Health within 24 hours of the receipt of a complaint of the actions taken to resolve the complaint. Also, the contractors would be required to document their responses to complaints.

12 VAC 5-585-480 - The permitted contractor would be required to post signs at land application sites at least 48 hours in advance of commencing land application operations. The signs must be visible and readable from a public right of way and contain specific information. Also, the signs must remain in place both during and for 48 hours following the land application operations. The Virginia Department of Health can revise this requirement when site-specific circumstances justify the changes. 

12 VAC 5-585-490 - The permitted contractor would be required to prevent the drag-out and tracking of dirt, debris and biosolids on public roads from their land application operations. The proposed amendments will include specific requirements for reporting of any off-site spills of biosolids. The permitted contractor is made responsible for assuring and reporting on the prompt cleanup of spills and any tracking of solids onto roads.

Issues: The Petition for Rulemaking was submitted by Synagro WWT, Inc., Recyc Systems, Inc., and Nutri-Blend Inc., corporations that have been issued permits for land application of biosolids in various Virginia counties, through the Biosolids Use Regulations (12 VAC 5-585). The petition was brought before the State Board of Health at their April 26, 2002, meeting for consideration of initiating the rulemaking process. The State Board of Health approved the development of amendments to the Biosolids Use Regulations followed by publication of a Notice of Intended Regulatory Action (NOIRA) at that meeting. Proposed amendments were subsequently developed through the Biosolids Use Regulations Advisory Committee (BURAC) and brought to the State Board of Health at their October 25, 2002, meeting. The State Board of Health approved the proposed revisions at that meeting with the provision that any public comments received following publication of the NOIRA be considered for any justified changes to the proposed amendments prior to publication in the Virginia Register. The NOIRA public comment period closed on December 6, 2002. The public comments received up to that date did not raise any new issues that had not been discussed at prior BURAC meetings.

The majority of the BURAC members were in favor of the draft amendment language. However, several members of the committee requested that more stringent requirements be included in the draft revisions and filed a minority report to the State Board of Health together with the Virginia Department of Health staff report. A few of the BURAC minority report recommendations were incorporated into the proposed amendments. In addition, a majority of committee members requested that the requirements for submittal of notifications to local government and requirements for posting of signs at land application sites be discretionary on the desires of local government. Thus, these requirements would only take effect if required by an adopted local ordinance. However, the state has not authorized the localities to establish such discretionary requirements in relation to the Biosolids Use Regulations. 

The advantage of adopting the requested amendments is that the credibility of this controversial state permit program will be enhanced. The availability of financial resources to support cleanup costs due to any pollution resulting from the land application of biosolids, was deemed by the public and local government, to be a key issue in assuring the safety of those operations. However, the lines of authority, to require that specific insurance provisions be provided for issuance of land application permits, are not entirely clear.

By establishing reasonable requirements for land application operations, the most economical and most beneficial means of sludge management will continue to be available to the owners of sewage treatment works, who are primarily metropolitan governments.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02). Section § 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. The general assembly mandates in § 32.1-164.5 of the Code of Virginia that the State Board of Health, with the assistance of the Department of Environmental Quality (DEQ) and the Department of Conservation and Recreation (DCR), promulgate regulations to ensure that (i) sewage sludge permitted for land application, marketing, or distribution is properly treated or stabilized, (ii) land application, marketing, and distribution of sewage sludge is performed in a manner that protects public health and the environment, and (iii) the escape, flow, or discharge of sewage sludge is not performed in a manner that would cause pollution of state waters. The biosolids use regulations are being amended in response to a petition for rulemaking from entities that have been issued permits for land application of biosolids in various counties across the Commonwealth. Section 2.2-4007 of the Code of Virginia provides that any person may petition an agency to request the development of a new regulation or an amendment to an existing regulation. 

In response to the petition for rulemaking, the State Board of Health has proposed the following amendments to the biosolids use regulations: (1) Entities issued permits for land application of biosolids will be required to provide written evidence of financial responsibility to the Virginia Department of Health (VDH) and to each locality in which it is permitted to land apply biosolids. (2) The permit holder will be required to inform VDH, the affected local governments, and the treatment facility from which the biosolids originated of complaints and begin an investigation within 24 hours of receiving the complaint. All complaints and actions taken in response to the complaints are to be documented by the permit holder and submitted to VDH with the monthly land application report. Copies are also to be submitted to the relevant local governments and the owner of the treatment facility from which the biosolids originated. (3) Permitted entities will be required to provide notification in writing to local governments in whose jurisdiction biosolids are being applied at least 15 days prior to commencing the land application process. The proposed regulation specifies the information to be included in the notification letter. (4) Permitted entities will be required to post signs at all land application sites at least 48 hours prior to the application of biosolids. The signs are to remain in place at least 48 hours after the land application process has been completed. The proposed regulation specifies the type, size, contents, and location of the signs. (5) Permit holders will be responsible for the cleanup and removal of biosolids spilled during transport to the land application site or to and from a storage facility. The operations manual will be required to include a plan for the prevention of spills during transport and for the cleanup and removal of spills when they do occur. All personnel are to be trained in the procedures for spill cleanup and removal. All off-site spills are to be reported to VDH and the affected local governments within 24 hours and a written report including actions taken in response to the spill are to be submitted to VDH and the relevant local governments within five working days.

Estimated economic impact. The proposed regulation makes amendments to the existing biosolids use regulations. Sewage sludge is the solid, semisolid, or liquid by-product generated during the treatment of wastewater at sewage treatment plants. Biosolids refer to sewage sludge that has been treated for pathogens, disease vector attraction, and pollutants such that it can be used for land application, marketing, and distribution. The biosolids use regulations establish management practices, concentration limits and loading rates for chemicals, and treatment and use requirements designed to control and reduce pathogens and the attraction of disease vectors. 

Virginia’s biosolids use regulations require the same chemical and pathogen standards required under federal regulations. However, VDH believes that the management practices established for land application of biosolids in Virginia are more stringent than those required by federal regulations. Several other states such as Florida, Wisconsin, and New Jersey allow for the land application of biosolids. However, according to VDH, Virginia is the only state that, in effect, limits land application at the agronomic rate to once in three years (classified as infrequent) by requiring extensive soil and groundwater monitoring for all land applications taking place more than once every three years. 

According to a study by the National Academy of Sciences1, approximately 5.6 million dry tons of sewage sludge are used or disposed of annually in the United States. Of this, approximately 60% or 3.36 million dry tons are used for land application. In Virginia, 200,000 dry tons of biosolids were land applied on 42,000 acres of land in 2002. 

Regulations governing the use of biosolids have been in place in Virginia since 1979. The proposed regulation amends the existing biosolids use regulations to include financial responsibility requirements, additional sign-posting and notification requirements, procedures for handling complaints, and the development and implementation of a spill prevention and response plan during the transportation of biosolids by permitted entities. The proposed amendments were developed by the biosolids use regulations advisory committee (BURAC) that included state and local government representatives, representatives of biosolids land applicators, representatives of farm and agriculture interests in Virginia, and other interested parties. While a majority of BURAC members were in favor of the draft amendment language, two members requested more stringent requirements be included in the regulation and filed a minority report to the State Board of Health. According to VDH, some of the minority report recommendations have been incorporated into the proposed regulation. 

(1) Entities issued permits for land application of biosolids will be required to provide evidence of financial responsibility, including both current liability insurance and pollution insurance, to VDH and to each locality in which they are permitted to land apply biosolids. The regulation requires all permitted entities to provide financial assurance of at least $1,000,000 per occurrence. In addition to the per occurrence amount, permitted entities will also be required to provide a minimum aggregate amount of financial assurance: $1,000,000 for entities with less than $5,000,000 in annual gross revenue and $2,000,000 for entities with over $5,000,000 in annual gross revenue. The coverage is to be maintained during the entire time the entity is permitted to transport, store, or land apply biosolids in Virginia. The funds are to be available to pay for cleanup costs, personal injury claims, and property damage resulting from the transport, storage, and land application of biosolids. 

Under the existing regulation, permit holders are not required to provide any form of financial assurance. The proposed change is in response to amendments to the Code of Virginia during the 2003 Session of the General Assembly (Senate Bill 1088) that now requires all permit-holders to provide written evidence of financial responsibility to VDH, to be used to pay for claims for cleanup costs, personal injury, and property damage resulting from the land application of biosolids. VDH is not aware of any instances of contractors being unable to pay for the cost of cleanup and the cost of third party claims arising out of the land application of biosolids in Virginia. However, according to VDH, there have been lawsuits filed against contractors in states such as California, Pennsylvania, and Florida in order to recoup damages arising out of the land application of biosolids. 

VDH does not believe that the proposed regulation will impose significant additional costs on permit holders. According to VDH, most contractors land-applying biosolids currently have sufficient insurance to meet the minimum financial responsibility requirements. For these contractors, there is no additional cost associated with the proposed change. However, for contractors not currently meeting the financial responsibility requirements being proposed, the proposed change is likely to impose additional costs. 

The cost of getting the required coverage will depend on the market’s assessment of the risk posed by the permitted entity to public health and the environment from the transportation, storage, and land application of biosolids. While the precise cost associated with getting the required financial assurance is not known, conversations with existing land applicators provided a range of costs. According to a large biosolids land applicator currently meeting the proposed requirements, the cost of purchasing the required insurance coverage is approximately $55,000 a year. Based on conversations with a small biosolids land applicator, smaller operations can expect to pay around $30,000 to purchase the required insurance coverage. 

Contractors not currently meeting the proposed financial responsibility requirements are likely to have chosen not to carry the required coverage because the costs associated with getting the coverage outweigh the benefits of insuring against the risk of injury and damage resulting from transporting, storing, and land applying biosolids. There are two possible reasons for this: (i) the market’s perception of the risks associated with transporting, storing, and land-applying biosolids is less than the actual risk or (ii) the minimum insurance requirement being proposed is too high. In the former case, the proposed change is likely to produce a net positive economic impact by correcting a market imperfection and requiring biosolids land applicators to have coverage commensurate with the risk posed to public health and the environment from their activities. In the latter case, the proposed change is likely to produce a net negative economic impact by requiring biosolids land applicators to obtain coverage higher than what would be required based on the risk they pose. 

The net economic impact of the proposed change will depend on whether public health and environmental risks are not being set at the optimal level through market forces or whether the insurance requirement being proposed is excessive. There is no data available at this time to make a precise determination. While VDH and the land applicators represented on the BURAC believe that most, if not all, contractors are currently carrying insurance that meets the proposed requirements, there was no survey done on the current insurance coverage of all permitted entities. However, conversations with two of the nine contractors currently permitted to land apply biosolids indicated that they carried insurance that met most of the requirements being proposed. Thus, the net economic impact of the proposed change is not likely to be very large.

(2) The permit holder will be required to inform VDH, the affected local governments, and the treatment facility from which the biosolids originated of all complaints and begin an investigation into the complaints within 24 hours of receiving them. All complaints and actions taken in response to the complaints are to be documented by the permit holder and submitted to VDH with the monthly land application report. Copies are also to be submitted to the relevant local governments and the owner of the treatment facility from which the biosolids originated. 

The existing biosolids use regulations do not specify how complaints are to be handled and, according to VDH, the practice varies across localities. The proposed change is based on typical VDH policy on handling complaints. It is being made in response to amendments to the Code of Virginia during the 2003 Session of the General Assembly (senate bill 1088) that now requires that VDH develop procedures for the prompt investigation and disposition of complaints concerning the land application of biosolids. It is also intended to standardize the manner in which complaints are recorded and handled. 

The proposed change is likely to impose some additional costs. Permit holder will be required to follow a standard procedure when handling complaints. They will be required to report the complaint in a timely manner and provide written documentation of the complaint and any actions taken in response to VDH, the local government, and the treatment facility where the biosolids originated. 

However, the proposed change is also likely to produce economic benefits. It will allow for better enforcement of the biosolids use regulations by ensuring that complaints are documented and handled in a consistent and reliable manner. Moreover, it will help reduce some of the health-related uncertainty associated with the land application of biosolids. There has been some public uncertainty regarding potential health impact of exposure to land-applied biosolids. The National Academy of Sciences study found that there was no documented scientific evidence that the federal regulations governing the land application of biosolids had failed to protect public health2. However, the study went on to state that additional scientific work was needed to reduce persistent uncertainty about the potential for adverse human health effects from exposure to biosolids. Based on anecdotal reports of adverse health effects, public concerns, and the lack epidemiological investigation, the study recommended that the Environmental Protection Agency (EPA) conduct studies or promote and support studies that examine exposure and potential health risks to worker and residential populations. The study recommended that a procedural framework be established to implement human health investigations. A report issued by EPA3 concurred and stated that a system of tracking odor and health complaints at the state or local level would be of tremendous help to regional and state enforcement personnel. By requiring all complaints, including health-related complaints, to be handled in a well-documented and consistent manner, the proposed change will allow for further investigation into and help reduce uncertainty regarding potential health implications of land application of biosolids.

The net economic impact of the proposed change will depend on whether the additional cost of notifying authorities of complaints, promptly investigating the complaints, and submitting written documentation of the complaints and actions taken in response to the required authorities and entities are outweighed by the benefits of better enforcement of the existing regulation and a possible reduction in the uncertainty regarding the impact of biosolids exposure on public health. 

(3) Permitted entities will be required to provide the notification in writing to the local governments in whose jurisdiction biosolids are being applied at least 15 days prior to commencing the land application process. The proposed regulation specifies what the contents of the notification are to be. The notification is to include the name, address, and phone number of the permit holder, the treatment facility from which the biosolids originated, and the VDH contact person. It is also to include the identification of parcels of land on which biosolids are to be applied and the dates on which the land application is to take place. No notification is required under the existing biosolids use regulations. Some local government ordinances currently require notification prior to land application. However, these requirements vary across localities, with some localities requiring notification up to 30 days prior to land application. The proposed change is intended to establish minimum notification requirements that provide the required degree of protection to public health and to standardize these requirements across localities. 

Permit holders operating in localities not currently requiring notification will incur the additional cost of complying with the notification requirements contained in the proposed regulation. Permit holders operating in localities that already require some form of notification will now have to meet the notification requirements specified in the regulation. Thus, while the proposed change is likely to impose more stringent requirements on some permit holders, it is also likely to ease these requirements for others. VDH does not have information regarding the notification requirements of all the various localities that allow land application of biosolids. The proposed change is also likely to produce some economic benefits by establishing a standard notification requirement across localities. Local officials and residents will be provided with relevant information about the land application 15 days prior to the application and be in a better position to deal with any threats to public health that might arise from the land application. Some localities currently requiring notification more than 15 days prior to land application will now have less time between notification and application. However, the advantages of requiring notification 30 days prior to application versus 15 days prior to application are not clear and are not likely to be very significant. Moreover, according to VDH, local notification requirements have been a source of friction and litigation between biosolids land applicators and localities where biosolids are being applied. By standardizing these requirements, the proposed change removes a potentially expensive source of conflict. 

The net economic impact will depend on whether the additional costs imposed on some permit holders of meeting these notification requirements are greater than or less than the benefits of requiring notification and standardizing the requirements across all localities. There are not data or studies currently available that would allow us to estimate the precise economic impact of the proposed change. 

(4) Permitted entities will be required to meet the signposting requirements being proposed in this regulation. The regulation requires that signs be posted at all land application sites at least 48 hours prior to the application of biosolids and that the signs remain in place at least 48 hours after the land application process has been completed. The regulation specifies that the location of the sign be such that it is visible and legible from the nearest public right-of-way. The regulation also specifies that the sign is to be at least four square feet in size, made of weather resistant material, and mounted such that it remains in place for the required length of time. Any signs that have been removed or damaged are to be promptly replaced by the permit holder. The contents of the signs are also specified in the regulation. All signs are to include the permit holder’s and VDH’s contact information and a statement that biosolids are being applied at the site. The proposed regulation allows VDH to provide waivers or alternative sign-posting options in extenuating circumstances. 

While some local government ordinances currently require signposting, it is not required under the existing biosolids use regulations. The sign-posting requirements vary across localities, with some localities requiring sign-posting 30 days prior to and 30 days following the land application of biosolids. The proposed change is intended to establish signposting requirements that provide the required degree of protection to public health and standardize these requirements across localities. 

Permit holders operating in localities that do not currently require signposting will have to incur the additional cost of complying with the notification requirements contained in the proposed regulation. Permit holders operating in localities that already require some form of signposting will now have to meet the signposting requirements specified in the regulation. Thus, while the proposed change is likely to impose more stringent requirements on some permit holders, it is also likely to ease these requirements for others. VDH does not have information regarding the sign-posting requirements of all the various localities that allow land application of biosolids. 

While some contractors may have to purchase additional signs, others will be able to use their existing signs to meet the proposed requirement. According to VDH, signs meeting the requirements of the regulation cost between $30 and $50 each and biosolids land applicators may need three to five signs per county (up to a maximum of 60). Comments from the applicators indicate that some already have the number and type of signs required by the proposed regulation. The proposed change is also likely to produce some economic benefits by establishing standard sign-posting requirements across localities. Requiring sign-posting will allow local officials and residents to better protect themselves against any inadvertent exposure to the biosolids. Some localities currently requiring sign-posting more than 48 hours prior and following a land application will see these requirements being made less stringent. However, the advantages of requiring sign-posting 30 days prior and following an application compared to 48 hours prior to and following an application are not clear. Moreover, according to VDH, local notification requirements have been a source of friction and litigation between biosolids land applicators and localities where biosolids are being applied. By standardizing these requirements, the proposed change removes a potentially expensive source of conflict.

The net economic impact of the proposed change will depend on whether the additional cost on some permit holders of meeting these sign-posting requirements is greater than or less than the benefits of requiring sign-posting and standardizing these requirements across localities. There are not data or studies currently available that would allow us to estimate the precise economic impact of the proposed change. 

(5) Permit holders will be responsible for the cleanup and removal of biosolids spilled during transport to the land application site or transport to and from a storage facility. The operations manual will be required to include a plan for the prevention of spills during transport and for the cleanup and removal of spills when they do occur. The regulation requires that biosolids land applicators train their employees in spill cleanup and removal procedures. If material has been tracked onto a paved or public road surface, the permit holder is required to clean the road surface no later than the end of each day. All off-site spills are to be reported to VDH and a written report, including actions taken in response to the spill, are to be submitted to VDH, local governments, and the owner of the treatment facility from which the biosolids originated within five working days.

The existing regulation does not specifically state that permit holders are responsible for the cleanup of any spills that occur during the transportation of biosolids and does not establish any requirements for spill prevention and cleanup. The proposed change is intended to address the issue of mud and biosolids being tracked onto roadways by trucks leaving a biosolids land application site. According to VDH, the lack of clarity in the existing regulations has led to a few instances when spills have not been cleaned up promptly. 

While VDH does not believe that the proposed change will impose any significant additional costs on biosolids land appliers, permitted entities were not surveyed regarding whether they had the required equipment to meet the requirements of the regulation. The two biosolids land applicators who commented on the proposed change concurred with VDH, indicating that most contractors already had the equipment to respond to spills and cleanups. Equipment such as front-end loaders, tractors, hand shovels, and brooms are typically used for cleaning spills. One biosolids land applicator estimated that if a contractor did not have the necessary equipment it would cost that contractor between $23,000 and $25,000 to purchase a tractor, broom, and trailer (to move the tractor from site to site). 

However, the proposed change is likely to produce some economic benefits by limiting the transfer of biosolids out of land application sites. By requiring permit holders to have a spill prevention and spill response plan, to train their employees to deal with spills when they do occur, to clean up spills (especially on paved and public roads) promptly, and to report all spills in a timely manner, the proposed change is likely to allow for better enforcement of the biosolids use regulations and minimize the likelihood of public exposure to biosolids. Moreover, by clearly stating that the permit holder is responsible for the clean up of spills during transport to the application site or the storage facility and clarifying existing policy, the proposed change is likely to produce some additional economic benefits. 

The net economic impact of the proposed change will depend on whether the costs associated with implementing the proposed change are outweighed by the benefits of doing so. While some permit holders may incur additional costs in purchasing the required equipment, developing a spill prevention and response plan, and training their personnel, the proposed change clarifies existing policy and reduces the risk of exposure to biosolids. 

BURAC Minority Report:

The BURAC minority opinion report submitted to the State Board of Health suggests that stricter requirements need to be implemented in order to minimize the likelihood of public exposure to biosolids. It suggests more stringent financial responsibility requirements, more extensive notification and signposting requirements, and additional requirements relating to the documentation and investigation of complaints. The report also suggests that nutrient management plans for nitrogen and phosphorous be required for all sites where biosolids are applied and that, in addition to VDH certification, DEQ and DCR certification that the application is not expected to harm surface or ground water be required prior to the land application of biosolids at pollution sensitive sites. 

Conversation with the primary author of the minority report indicated that the author was concerned about possible health risks to individuals, especially immune compromised individuals, from being exposed to land applied biosolids. According to the author, a majority of BURAC members were representatives of the industry (generators, appliers, and users of biosolids) and did not include enough representatives from rural counties where a majority of the land application takes place4. The author believes that having stricter requirements are essential in order to reduce the public health risk arising from exposure to land-applied biosolids. 

Most of the recommendations of the minority report arose out of concerns regarding the lack of information and studies on possible health risks arising out of exposure to land applied biosolids and the lack of adequate enforcement of existing biosolids use regulations. 

The lack of any comprehensive epidemiology studies on workers and residential populations exposed to these biosolids was a major cause for concern. The author was particularly concerned about potential health risks posed by bioaerosols (pathogens stirred into the air by wind). However, according to studies done to date, biosolids when applied in accordance with state and federal regulations have not been known to increase the risk to public health. Specifically, researchers at Texas A&M University studied the extent to which applied biosolids are moved off-site by wind erosion. The study found that the overall amounts of mineral and organic material being moved onto and off the application areas is almost too small to measure and that the population in Sierra Blanca, Texas (a town four miles from the land application site) was not being affected by the application of biosolids. 

Some of the author’s concerns regarding the public health risks from the land application of biosolids are likely to have been addressed through amendments to the Code of Virginia made during the 2003 Session of the General Assembly. According to these amendments, VDH is now required to establish procedures for the prompt investigation and disposition of complaints concerning the land application of sewage sludge. As mentioned above, some of the changes being proposed are intended to establish a standardized procedure for documenting and dealing with complaints, including health-related complaints. VDH is also required by law to maintain a searchable electronic database of complaints received during the current and preceding calendar year, including information detailing each complaint and how it was resolved. Collecting data on complaints will provide VDH and other researchers the opportunity to conduct further studies on the potential health risks from working with and living in proximity to land applied biosolids and reduce the health-related uncertainty associated the land application of biosolids. 

Lack of adequate enforcement was cited by the author of the minority report as another reason for concern and another reason for having more stringent requirements. The author believes that existing biosolids use regulations are not being enforced properly. According to the author, the chemical and pathogen content in biosolids are not appropriately tested for and reported. Moreover, the loading rate of biosolids during land application is not adequately monitored and reported. Consequently, the author believes that the health and environmental risks from the land application of biosolids are greatly increased. However, VDH believes that existing measures are being enforced adequately and that all relevant information regarding pathogen and chemical content of biosolids and loading rates are available in the monthly land application reports submitted by the permit-holder to VDH. 

Some of the author’s concerns regarding the public health and environmental risks from the land application of biosolids arising from the lack of adequate enforcement are likely to be addressed through amendments to the Code of Virginia made during the 2003 Session of the General Assembly. These amendments require the preparation of nutrient management plans (although they do not specify nutrient management of phosphorous, one of the issues of concern to the members preparing the BURAC minority report) by individuals certified by DCR for all land application sites regardless of the frequency of application. Under existing regulations, nutrient management plans are required only for sites where biosolids were applied more than once every three years. Moreover, the Code of Virginia now requires that nutrient management plans get DCR approval for sites where land application occurs more than once every three years at more than 50% of the agronomic rate. 

As regards the chemical and pathogen content in biosolids being land applied, there is no evidence currently that biosolids being land applied are not meeting EPA-established limits. Studies done to date do not indicate that chemicals and pathogens are present in biosolids in quantities that would pose a risk to public health. For example, in response to concerns that Staphylococcus Aureus (a human disease pathogen found in raw sewage) remains in treated biosolids, researchers at the University of Arizona collected biosolids and bioaerosol samples from 15 sites across the United States. They did not find the pathogen in the biosolids after it had been treated using aerobic or anaerobic digestion, lime stabilization, heat-dry pelleting, or composting (conventional methods that treatment plants use to remove disease-causing organisms from raw sewage). 

Thus, while some of the concerns underlying the recommendations of the minority report may have been addressed by the proposed regulation and by amendments made to the Code of Virginia, uncertainty remains regarding the potential health effects of being exposed to land-applied biosolids. All scientific evidence and studies conducted to-date do not indicate any serious health risks from exposure to biosolids. Pending more information and further research on the subject, there is no evidence to suggest that more stringent requirements than those being proposed would provide any significant additional benefits, while imposing additional costs on the generators, appliers, and users of biosolids.

Businesses and entities affected. The proposed regulation affects all land appliers of biosolids operating in Virginia. According to VDH, there are nine contractors currently permitted to land apply biosolids in Virginia. By requiring that these contractors demonstrate a minimum level of financial assurance, meet minimum notification and signage requirements, follow required procedure when handling complaints, and be responsible for the cleanup of spills that occur during the transport of biosolids, the proposed regulation is likely to impose additional costs. However, by providing additional protection to public health and the environment, the proposed regulation is also likely to produce economic benefits. Standardizing and clarifying operating practices across localities are also likely to produce some additional economic benefits. 

Localities particularly affected. The proposed regulation is likely to affect all localities in the Commonwealth. 

Projected impact on employment. The proposed regulation is not likely to have a significant impact on employment.

Effects on the use and value of private property. To the extent that the additional requirements being proposed in this regulation increase the cost of operation for the producers, appliers, and users of biosolids, the proposed regulation will lower asset values for these businesses and have a negative impact on the use and value of private property. However, by clarifying and standardizing operating procedures the proposed regulation is likely to lower operating costs and raise the asset values for companies and entities involved in biosolids land application. Moreover, to the extent that the proposed changes increase the protection provided to public health, it is likely to have a positive impact on property values located in the vicinity of land application sites. 

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: VDH concurs substantially with the conclusions drawn and the analysis contained in DPB’s assessment of these regulations.

Summary:

The proposed amendments (i) require entities issued permits for land application of biosolids to provide written evidence of financial responsibility to the Virginia Department of Health (VDH) and to each locality in which they are permitted to land apply biosolids; (ii) require permit holders to inform VDH, the affected local governments, and the treatment facility from which the biosolids originated of complaints and to begin an investigation within 24 hours of receiving a complaint; (iii) require permitted entities to provide notification in writing at least 15 days prior to commencing the land application process to local governments in whose jurisdiction biosolids are being applied; (iv) require permitted entities to post signs at all land application sites at least 48 hours prior to the application of biosolids; and (v) hold permit holders responsible for the cleanup and removal of biosolids spilled during transport to the land application site or to and from a storage facility. 

12 VAC 5‑585‑310. Additional monitoring, reporting and recording requirements for land application.

A. Either the Operation and Maintenance Manual, sludge management plan, or operating plan, shall contain a schedule of the required minimum tests necessary to monitor land application operation. Such testing schedule information for land application of biosolids shall contain instructions for recording and reporting. Monitoring of any associated land treatment systems shall be in accordance with the biosolids use Operation and Maintenance Manual if provided.

B. The permit holder shall provide to the Department of Health, and to each locality in which it is permitted to land apply biosolids, written evidence of financial responsibility, including both current liability and pollution insurance, or such other evidence of financial responsibility as the board may establish by regulation in an amount not less than $1 million per occurrence, which shall be available to pay claims for cleanup costs, personal injury, bodily injury and property damage resulting from the transport, storage and land application of biosolids in Virginia. The aggregate amount of financial liability maintained by the permit holder shall be $1 million for companies with less than $5 million in annual gross revenue and shall be $2 million for companies with $5  million or more in annual gross revenue.

C. Evidence of financial responsibility, which may include liability insurance, meeting the requirements herein shall be maintained by the permit holder at all times that it is authorized to transport, store or land apply biosolids in Virginia. The permit holder shall immediately notify the Department of Health in the event of any lapse or cancellation of such financial resources, including insurance coverage, as required by this section.

12 VAC 5‑585‑460. General.

A. 12 VAC 5‑585‑460 through 12 VAC 5‑585‑500 provide minimum criteria which will be used for reviewing sludge management plans and operating plans. Each plan shall address site-specific management practices involving use of biosolids. Final disposition of sludge may involve use or disposal. For the purpose of 12 VAC 5‑585‑460 through 12 VAC 5‑585‑500, "use" shall include resource recovery, recycling or deriving beneficial use from the material. "Disposal" shall involve the final disposition of a waste material without resource recovery, recycling or deriving beneficial use from the material.

B. All practical use options should be evaluated before disposal options are evaluated or selected. Biosolids use practices include land application for agricultural, nonagricultural and silvicultural use and the distribution and marketing of exceptional quality biosolids. Sludge disposal methods include incineration, landfill codisposal, surface disposal, and other dedicated disposal practices, such as burial on dedicated disposal sites.

C. Water quality protection and monitoring provisions shall be included in all sludge management plans and operating plans, except for those land application practices designed for limited loadings (amounts per area per time period) within defined field areas in agricultural use. Groundwater monitoring requirements shall be evaluated by the commissioner for annual application of biosolids to specific sites, reclamation of disturbed and marginal lands and application to forest land (silviculture). Submittal of site-specific (soils and other) information for each identified separate field area shall be required for issuance of permits 12 VAC 5‑585‑130. For information regarding handling and disposal of septage, refer to the Sewage Handling and Disposal Regulations, 12 VAC 5‑610‑10 et seq. Septage treated and managed in accordance with standards contained in this chapter is defined as either sewage sludge or as biosolids as appropriate.

D. Conformance of biosolids use to local land use zoning and planning should be resolved between the local government and the permit applicant. The permit applicant shall attempt to notify land owners of property within 200 feet and 1,000 feet of the boundaries of sites proposed for frequent use and dedicated sites, respectively, and furnish the division and the chief executive officer or designee for the local government where the site is located with acceptable documentation of such notifications (i.e., intent to land‑apply biosolids on the proposed locations). Relevant concerns of adjacent landowners will be considered in the evaluation of site suitability. 

E. The requirements for processing approvals of sludge management plans and operational plans are included in 12 VAC 5‑585‑140 H as well as: (i) requirements for notification of applications, hearings and meetings, (ii) minimum information required for completion of a sludge management plan for land application (Part IV, 12 VAC 5‑585‑620 et seq.).

F. At least 15 days prior to commencing land application of biosolids at a permitted site, the permit holder shall deliver or cause to be delivered written notification that is substantially in compliance with this section to the chief executive officer or designee for the local government where the site is located. If the site is located in more than one county, the information shall be provided to all jurisdictions where the site is located. Sufficiency of such notices shall be determined by the division.

G. The notification required by this section shall include the following:

1. The name, address and telephone number of the permit holder, including the name of a representative knowledgeable of the permit;

2. Identification by tax map number and farm service agency (FSA) farm tract number of parcels on which land application is to take place;

3. A map indicating haul routes to each site where land application is to take place;

4. The name or title, and telephone number of at least one individual designated by the permit holder to respond to questions and complaints related to the land application project; 

5. The approximate dates on which land application is to begin and end at the site;

6. The name and telephone number of the person or persons at the Virginia Department of Health to be contacted in connection with the permit;

7. The name, address, and telephone number of the wastewater treatment facility, or facilities, from which the biosolids will originate, including the name or title of a representative of the treatment facility that is knowledgeable about the land application operation.

H. Within 24 hours of receiving notification of a complaint, the permit holder shall commence investigation of said complaint. The permit holder shall confirm receipt of a complaint by phone, e-mail or facsimile to the division, the chief executive officer or designee for the local government, and the owner of the treatment facility from which the biosolids originated within 24 hours after receiving the complaint. Complaints and responses thereto shall be documented by the permit holder and submitted with monthly land application reports to VDH and copied to the chief executive officer or designee for the local government and the owner of the treatment facility from which the biosolids originated.
12 VAC 5‑585‑480. Land acquisition and management control.

A. When land application of sludge is proposed, the continued availability of the land and protection from improper concurrent use during the utilization period shall be assured. A written agreement shall be established between the landowner and owner, with the information specified in Table A‑1. The responsibility for obtaining and maintaining the agreements lies with the party who is the holder of the permit. Site management controls shall include for access limitations relative to the level of pathogen control achieved during treatment. In addition, agricultural use of sludge in accordance with this chapter will is not to result in harm to threatened or endangered species of plant, fish, or wildlife, nor result in the destruction or adverse modification of the critical habitat of a threatened or endangered species. Site-specific information shall be provided as part of the management or operating plan. 

B. At least 48 hours prior to delivery of biosolids for land application on any site permitted under this chapter, the permit holder shall post a sign at the site that substantially complies with this section, is visible and legible from the public right-of-way, and conforms to the specifications herein. If the site is not located adjacent to a public right-of-way, the sign shall be posted at or near the intersection of the public right-of-way and the main site access road or driveway to the site. The department may grant a waiver to this or any other requirement, or require alternative posting options due to extenuating circumstances. The sign shall remain in place for at least 48 hours after land application has been completed at the site. 

C. The sign shall be made of weather-resistant materials and shall be sturdily mounted so as to be capable of remaining in place and legible throughout the period that the sign is required at the site. Signs required by this section shall be temporary, nonilluminated, four square feet or more in area and shall only contain the following information:

1. A statement that biosolids are being land-applied at the site;

2. The name and telephone number of the permit holder as well as the name or title, and telephone number of an individual designated by the permit holder to respond to complaints and inquiries;

3. Contact information for the Virginia Department of Health, including a telephone number for complaints and inquiries.

D. The permit holder shall promptly replace or repair any sign that has been removed from a land application site prior to 48 hours after completion of land application or that has been damaged so as to render any of its required information illegible.
12 VAC 5‑585‑490. Transport.

A. Transport routes should follow primary highways, should avoid residential areas when possible, and should comply with all Virginia Department of Transportation requirements and standards. Transport vehicles shall be sufficiently sealed to prevent leakage and spillage of sludge. For sludges with a solids content of less than 15%, totally closed watertight transport vehicles with rigid tops shall be provided to prevent spillage unless adequate justification is provided to demonstrate that such controls are unnecessary. The commissioner may also require certain dewatered sludges exceeding 15% solids content to be handled as liquid sludges. The minimum information for sludge transport which shall be supplied in the sludge management plan is listed in Part IV (12 VAC 5‑585‑620 et seq.).

B. The permit holder shall be responsible for the prompt cleanup and removal of biosolids spilled during transport to the land application site or to or from a storage facility. The operations manual shall include a plan for the prevention of spills during transport and for the cleanup and removal of spills. The permit holder shall ensure that its personnel, subcontractors or the drivers of vehicles transporting biosolids for land application shall be properly trained in procedures for spill removal and cleanup.

C. The permit holder shall take appropriate steps to prevent drag-out and track-out of dirt and debris or biosolids from land application sites onto public roads. Where material is transported onto a paved or public road surface, the road surface shall be cleaned thoroughly as soon as practicable, but no later than the end of each day.

D. The permit holder shall promptly report offsite spills to the Virginia Department of Health, the chief executive officer or designee for the local government and the owner of the facility generating the biosolids. The report shall be made verbally as soon as possible, but no later than 24 hours after the discovery of the spill. After business hours notification may be provided by voicemail, facsimile or e-mail. 

E. A written report, which shall include a description of measures taken in response to the spill, shall be submitted by the permit holder to the Virginia Department of Health, the chief executive officer or designee for the local government and the owner of the facility generating the biosolids within five working days of the spill. The report may be sent by first class mail, facsimile or e-mail, or it may be hand delivered. 
VA.R. Doc. No. R03-57; Filed July 2, 2004, 1:54 p.m.

1 “Biosolids Applied to Land: Advancing Standards and Practices”, National Academy of Sciences, 2002.


2 Virginia’s regulations are based on 40 CFR 503, federal standards for the use and disposal of sewage sludge.


3 “Land Application of Biosolids”, Status Report, Office of Inspector General, Environmental Protection Agency, March 28, 2002.


4 The local monitor representative (a code enforcement officer from Louisa County) was second author on the minority report.
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