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Proposed Regulations


TITLE 3. ALCOHOLIC BEVERAGES

ALCOHOLIC BEVERAGE CONTROL BOARD

Title of Regulation:  3 VAC 5-40. Requirements for Product Approval (amending 3 VAC 5-40-20, 3 VAC 5-40-40 and 3 VAC 5-40-50).

Statutory Authority:  §§ 4.1-103 and 4.1-111 of the Code of Virginia.
Public Hearing Date:  September 27, 2004 - 11 a.m.
Public comments may be submitted until September 27, 2004.

(See Calendar of Events section

for additional information)

Agency Contact:  W. Curtis Coleburn, III, Chief Operating Officer, Department of Alcoholic Beverage Control, 2901 Hermitage Road, Post Office Box 27491, Richmond, VA 23261, telephone (804) 213-4409, FAX (804) 213-4411, or e-mail wccolen@abc.state.va.us.

Basis:  Sections 4.1-103 and 4.1-111 of the Code of Virginia authorize the board to promulgate regulations that it deems necessary to carry out the provisions of the Alcoholic Beverage Control Act.  Subdivision 9 of § 4.1-103 specifically authorizes the Alcoholic Beverage Control Board to "determine the nature, form and capacity of all containers used for holding alcoholic beverages to be kept or sold under this title, and prescribe the form and content of all labels and seals to be placed thereon."
Purpose:  The goals of this regulation are to (i) determine the nature, form and capacity of all containers used for holding alcoholic beverages, and prescribe the form and content of all labels and seals to be placed thereon and (ii) protect consumers of alcoholic beverages from misleading information concerning the identity or contents of alcoholic beverage products sold in the Commonwealth.

The regulation is effective in achieving the goals.  It is essential to protect the health, safety or welfare of citizens in that it ensures that alcoholic beverage packaging accurately reflects the contents, does not contain misleading information, and does not include obscene matter or representations intended or tending to promote over-consumption of alcoholic beverages.  This action will remove unnecessary requirements and streamline the process of product approval, as well as provide additional container options for on- and off-premises beer licensees and their customers.
Substance:  In 3 VAC 5-40-20, the requirement for certification or analysis of wine products will be removed.

In 3 VAC 5-40-40, the use of growlers will be extended to all licensees with the privilege of selling beer for on- and off-premises consumption.

In 3 VAC 5-40-50, the requirement for certification or analysis of beer products will be removed, and the provision of subdivision D 8 referring to the depiction of any athlete, former athlete or athletic team on beer labels will be modified to allow such depictions to the extent they are permitted in point-of-sale advertising under 3 VAC 5-20-10.

Issues:  The primary advantages of this action are to manufacturers, wholesalers, and retailers of wine and beer products.  The removal of certification and analysis requirements will reduce the potential impediments to getting their new products to market.  There are no disadvantages to the public or the Commonwealth, since federal registration requirements capture matters formerly obtained by the state analysis.  Beer on- and off-premises retailers and their customers will also obtain the advantage of the option of using growlers, resealable containers, to sell beer not ordinarily available in bottles or cans.

Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation.  Section 4.1-111 of the Code of Virginia authorizes the Alcoholic Beverage Control Board to promulgate regulations that it deems necessary to carry out the provisions of Title 4.1 (Alcoholic Beverages and Industrial Alcohol).  Specifically, § 4.1-103 of the Code of Virginia authorizes the Alcoholic Beverage Control Board to determine the nature, form, and capacity of all containers used for holding alcoholic beverages kept or sold under Title 4.1 and prescribe the form and content of all labels and seals to be placed on these containers.

The proposed regulation (1) removes the certification and chemical analysis requirements for new beer and wine products sold in Virginia, (2) allows individuals and establishments licensed to sell beer on- and off-premises to use growlers, and (3) permits references to athletes and athletic teams on beer labels to the extent that it is permitted in point-of-sale advertising under 3 VAC 5-20 (the regulation setting forth limitations on advertising of alcoholic beverages by manufacturers, distributors, and retailers).

Estimated economic impact.  (1) The proposed regulation removes the certification and chemical analysis requirements for new beer and wine products sold in Virginia.  The existing regulation requires the submission of a certification or a sample of wine or beer for analysis prior to the wine or beer being sold in Virginia.  The cost of certification or chemical analysis is to be covered by fees charged by the Department of Alcoholic Beverage Control (ABC) from all applicants seeking approval as to the content, container, and label of the wine or beer in question.  Under the proposed regulation, rather than requiring a separate certification or chemical analysis, the Alcoholic Beverage Control Board will rely on the label approval provided by the federal Bureau of Alcohol, Tobacco, and Firearms.

The Bureau of Alcohol, Tobacco, and Firearms is required to approve the formulation of all alcoholic beverages sold in the United States.  By removing the state certification and chemical analysis requirement, the proposed change will avoid wasting resources on duplicating federal label approval procedures and activities.  However, the net economic impact of the proposed change is not likely to be significant.  According to ABC, certification and chemical analysis has not been required for several years now and the proposed change simply makes the regulation consistent with current practice.

(2) The proposed regulation relaxes the provision in the existing regulation dealing with the use of growlers1.  Rather than limiting the use of growlers to brewpubs, the proposed regulation allows all individuals and establishments licensed to sell beer on- and off-premises to use growlers.  According to ABC, the use of growlers applies to certain types of specialty beers not ordinarily available in bottles and cans.  In such cases, the draft beer is put into growlers and sold for off-premises consumption.

The proposed change is likely to affect alcoholic beverage manufacturers, wholesalers, and retailers licensed to sell beer on- and off-premises.  According to ABC, there are approximately 14,000 manufacturers, wholesalers, and retailers currently operating in Virginia.  Of the approximately 13,000 retail licensees, facilities with licenses allowing the consumption of beer on- and off-premises, such as restaurants (5,421 licensees) and hotels and resorts (308 licensees), will be affected by the proposed change.

The proposed change is likely to have a small net positive economic impact.  It is likely to increase the number of individuals and establishments selling specialty beers not usually available in bottles or cans.  Under the existing regulation, only brewpubs are allowed to use growlers, limiting the number of establishments selling these types of beers for off-premises consumption.  By relaxing the provision to include other licensees allowed to sell beer for on- and off-premise consumption, the proposed change is likely to increase competition and exert downward pressure on the price of these specialty beers.

(3) The proposed regulation permits references to athletes and athletic teams on beer labels to the extent that it is permitted in point-of-sale advertising under 3 VAC 5-20 (the regulation setting forth limitations on advertising of alcoholic beverages by manufacturers, distributors, and retailers).  The existing regulation allows the Alcoholic Beverage Control Board to withhold approval for a label when the label makes references to any athlete, former athlete, or athletic team as these references might be construed to imply that the product enhances athletic prowess.  This provision is modified to allow such references under certain circumstances.

The proposed change is not likely to have a significant economic impact.  A change to this effect was made in the Code of Virginia a few years ago and references to athletes and athletic teams on beer labels have been permitted since that time.  Thus, the proposed change is not likely to have any impact on current practice.

Businesses and entities affected.  The proposed regulation is likely to affect alcoholic beverage manufacturers, wholesalers, and retailers.  According to ABC, there are approximately 14,000 manufacturers, wholesalers, and retailers operating in Virginia.  Of the 14,000, approximately 13,000 hold retail licenses (including restaurants, grocery stores, and convenience stores).

Licensees will be able to sell wine and beer in Virginia without first obtaining a certification or doing a chemical analysis.  All establishments licensed to sell beer for on- and off-premise consumption, not just brewpubs, will be allowed to use growlers to sell draft beer for off-premise consumption.  Licensees will be allowed to make references to athletes and athletic teams on beer labels as long as they meet the advertising requirements under 3 VAC 5-20.

Localities particularly affected.  The proposed regulation will affect all localities in the Commonwealth.

Projected impact on employment.  The proposed regulation is not likely to have a significant impact on employment.

Effects on the use and value of private property.  The proposed regulation is not likely to have a significant impact on the use and value of private property.  Removing the certification and chemical analysis requirement and allowing references to athletes and athletic teams is not likely to have a significant effect as these provisions have been implemented for several years.  The relaxing of the provision dealing with the use of growlers is likely to have a negative impact on brewpubs currently selling beer in growlers.  However, the proposed change is likely to have a positive impact on all other categories of retailers who were previously not allowed to use growlers.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The agency concurs in the economic impact analysis prepared by the Department of Planning and Budget.

Summary:

The proposed amendments (i) remove certification and chemical analysis requirements for new beer and wine products proposed for sale in Virginia and (ii) allow the use of resealable “growlers” for the sale of beer in all on- and off-premises beer retail establishments.  The current regulation requires the submission to the board of a certification or a sample for analysis for all wine and beer products prior to their sale in Virginia.  Since the formulation of all products approved for sale in the United States is approved by the federal Bureau of Alcohol, Tobacco and Firearms, the board considered and chose to adopt the alternative of relying on the federal approval rather than requiring a separate analysis for the purposes of the Commonwealth.  Growlers are currently only allowed for use by brewpubs.

3 VAC 5-40-20. Wines; qualifying procedures; disqualifying factors; samples; exceptions.

A. All wines sold in the Commonwealth shall be first approved by the board as to content, container and label.

1. A certification An application acceptable to the board or on a form prescribed by the board describing the merchandise may accompany shall be submitted for each new brand and type of wine offered for sale in the Commonwealth. A certification fee and a registration fee in such amounts as may be established by the board shall be included with each new certification application.

2. In lieu of the aforementioned certification, there shall be submitted a sample and registration and analysis fees in such amounts as may be established by the board; provided, however, that wine already offered for sale by another state with which this Commonwealth has an analysis and certification exchange agreement and wine sold through government stores shall be subject only to a registration fee in such amount as may be established by the board.

3. 2. All wine sold in this Commonwealth shall conform with regulations adopted by the appropriate federal agency, relating to labels, definitions and standards of identity. Applicants shall submit a certified copy of the approval of the label by such federal agency.

4. Subsequent sales under an approved label shall conform to the certification and analysis of the wine originally approved by the board.

5. The board may approve a wine without benefit of a certification or analysis for good cause shown. Good cause includes, but is not limited to, wine which is rare.

B. While not limited thereto, the board shall withhold approval of any wine:

1. Which is an imitation or substandard wine as defined under regulations of the appropriate federal agency;

2. If the alcoholic content exceeds 21% by volume;

3. Which is a wine cocktail containing any ingredient other than wine.

C. While not limited thereto, the board may withhold approval of any label:

1. Which implies or indicates that the product contains spirits;

2. Where the name of a state is used as a designation of the type of wine, but the contents do not conform to the wine standards of that state;

3. Which contains the word "cocktail" without being used in immediate conjunction with the word "wine" in letters of the same dimensions and characteristics, except labels for sherry wine;

4. Which contains the word "fortified" or implies that the contents contain spirits, except that the composition and alcoholic content may be shown if required by regulations of an appropriate federal agency;

5. Which contains any subject matter or illustration of a lewd, obscene or indecent nature;

6. Which contains subject matter designed to induce minors to drink, or is suggestive of the intoxicating effect of wine;

7. Which contains any reference to a game of chance;

8. Which contains any design or statement which is likely to mislead the consumer.

D. A person holding a license as a winery, farm winery or a wine wholesaler shall upon request furnish the board without compensation a reasonable quantity of such brand sold by him for chemical analysis; provided, however, that the board may require recertification of the merchandise involved in lieu of analysis of such a sample. A fee in such amount as may be established by the board shall be included with each recertification.

E. Any wine whose content, label or container does not comply with all requirements of this section shall be exempt therefrom provided that such wine was sold at retail in this Commonwealth as of December 1, 1960, and remains the same in content, label and container.

3 VAC 5-40-40. Beer containers; sizes; off‑ and on‑premises limitations; novel containers; opening devices.

A. Beer may be sold at retail only in or from the original containers of the sizes which have been approved by the appropriate federal agency.

B. No beer shall be sold by licensees for off‑premises consumption in any container upon which the original closure has been broken, except for a growler or reusable container that is federally approved to hold a malt beverage, has a resealable closure and is properly labeled. Growlers may only be used by brewpubs persons licensed to sell beer for both on- and off-premises consumption. Further, licensees shall not allow beer dispensed for on-premises consumption to be removed from authorized areas upon the premises.

C. Novel or unusual containers are prohibited except upon special permit issued by the board. In determining whether a container is novel or unusual the board may consider, but is not limited to, the factors set forth in 3 VAC 5-40-30.

D. No retail beer licensee shall sell at retail any beer packaged in a metal container designed and constructed with an opening device that detaches from the container when the container is opened in a manner normally used to empty the contents of the container.

3 VAC 5-40-50. Beer; qualifying procedures; samples; exceptions; disqualifying label factors.

A. Beer sold in the Commonwealth shall be first approved by the board as to content, container and label.

1. A certification An application acceptable to the board or on a form prescribed by the board describing the merchandise may accompany shall be submitted for each new brand and type of beer offered for sale in the Commonwealth. A certification fee and a registration fee in such amounts as may be established by the board shall be included with each new certification application.

2. In lieu of the aforementioned certification, there shall be submitted a sample and registration and analysis fees in such amounts as may be established by the board; however, beer offered for sale in another state with which the Commonwealth has an analysis and certification exchange agreement shall be subject only to a registration fee in such amounts as may be established by the board.

3. 2. All beer sold in the Commonwealth shall conform with regulations adopted by the appropriate federal agency, relating to labels, definitions and standards of identity. Applicants shall submit a certified copy of the approval of the label by such federal agency.

4. Subsequent sales under an approved label shall conform to the certification or analysis of the beer originally approved by the board.

B. A brewery licensee or a wholesale beer licensee shall upon request furnish the board without compensation a reasonable quantity of each brand of beer sold by him for chemical analysis; provided, however, that the board may require recertification of the merchandise involved in lieu of analysis of such a sample. A fee in such amount as may be established by the board shall be included with each recertification.

C. Any beer whose contents, label or container does not comply with all requirements of this section shall be exempt therefrom provided that such beer was sold at retail in this Commonwealth as of December 1, 1960, and remains the same in content, label and container.

D. While not limited thereto, the board may withhold approval of any label which contains any statement, depiction or reference that:

1. Implies or indicates that the product contains wine or spirits;

2. Implies the product contains above average alcohol for beer;

3. Is suggestive of intoxicating effects;

4. Would tend to induce minors to drink;

5. Would tend to induce persons to consume to excess;

6. Is obscene, lewd or indecent;

7. Implies or indicates that the product is government (federal, state or local) endorsed;

8. Implies the product enhances athletic prowess or implies such by any reference to any athlete, former athlete or athletic team except that references to athletes or athletic teams shall be allowed to the extent such references are permitted in point-of-sale advertising pursuant to 3 VAC 5-20-10;

9. Implies endorsement of the product by any prominent living person;

10. Makes any humorous or frivolous reference to any intoxicating drink.

VA.R. Doc. No. R03-115; Filed July 7, 2004, 10:39 a.m.

1 Recloseable containers, usually jars with re-closeable lids.
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