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CUMULATIVE TABLE OF VIRGINIA ADMINISTRATIVE CODE
SECTIONS ADOPTED, AMENDED, OR REPEALED

The table printed below lists regulation sections, by Virginia Administrative Code (VAC) title, that have been amended, added
or repealed in the Virginia Register since the regulations were originally published or last supplemented in VAC (the
Spring 2004 VAC Supplement includes final regulations published through Virginia Register Volume 20, Issue 11, dated
February 9, 2004). Emergency regulations, if any, are listed, followed by the designation “emer,” and errata pertaining to final
regulations are listed. Proposed regulations are not listed here. The table lists the sections in numerical order and shows
action taken, the volume, issue and page number where the section appeared, and the effective date of the section.

ISECTION NUMBER ACTION CITE EFFECTIVE DATE I
Title 1. Administration
1 VAC 55-20-10 Repealed 20:20 VA.R. 2159 7/16/04
1 VAC 55-20-20 Amended 20:20 VA.R. 2159 7/16/04
1 VAC 55-20-30 Amended 20:20 VA.R. 2159 7/16/04
1 VAC 55-20-40 Amended 20:20 VAR. 2159 7/16/04
1 VAC 55-20-50 Repealed 20:20 VA.R. 2159 7/16/04
1 VAC 55-20-60 through 1 VAC 55-20-90 Amended 20:20 VA.R. 2159-2161 7/16/04
1 VAC 55-20-110 Amended 20:20 VA.R. 2161 7/16/04
1 VAC 55-20-120 Repealed 20:20 VA.R. 2161 7/16/04
1 VAC 55-20-130 Amended 20:20 VA.R. 2161 7/16/04
1 VAC 55-20-160 Amended 20:20 VA.R. 2161 7/16/04
1 VAC 55-20-210 Amended 20:20 VA.R. 2161 7/16/04
1 VAC 55-20-230 through 1 VAC 55-20-260 Amended 20:20 VA.R. 2161-2162 7/16/04
1 VAC 55-20-280 Amended 20:20 VAR. 2162 7/16/04
1 VAC 55-20-290 Amended 20:20 VAR. 2162 7/16/04
1 VAC 55-20-300 Amended 20:20 VAR. 2162 7/16/04
1 VAC 55-20-320 through 1 VAC 55-20-410 Amended 20:20 VA.R. 2162-2164 7/16/04
1 VAC 55-20-420 Repealed 20:20 VAR. 2164 7/16/04
1 VAC 55-20-430 Amended 20:20 VAR. 2164 7/16/04
1 VAC 55-20-450 Amended 20:20 VAR. 2164 7/16/04
1 VAC 55-20-460 Amended 20:20 VA.R. 2164 7/16/04
1 VAC 55-20 (Forms) Amended 20:20 VA.R. 2164 -
Title 2. Agriculture
2 VAC 5-440-10 through 2 VAC 5-440-60 Amended 20:12 VA.R. 1471-1474 3/25/04
2 VAC 5-440-80 Repealed 20:12 VA.R. 1474 3/25/04
2 VAC 5-440-90 Repealed 20:12 VA.R. 1474 3/25/04
2 VAC 5-440 (Forms) Amended 20:12 VAR. 1474 -
Title 4. Conservation and Natural Resources
4 VAC 5-36-20 Amended 20:13 VA.R. 1604 4/7/04
4 VAC 5-36-50 through 4 VAC 5-36-150 Amended 20:13 VA.R. 1604-1621 4/7/04
4 VAC 5-36-170 through 4 VAC 5-36-210 Amended 20:13 VA.R. 1621-1632 4/7/04
4 VAC 5-36-220 Added 20:13 VA.R. 1632 4/7/04
4 VAC 20-20-50 Amended 20:14 VA.R. 1709 3/1/04
4 VAC 20-270-20 Amended 20:19 VA.R. 2058 5/1/04
4 VAC 20-270-30 Amended 20:19 VA.R. 2058 5/1/04
4 VAC 20-490-10 emer Amended  20:18 VA.R. 2024 5/1/04-5/30/04
4 VAC 20-490-20 emer Amended 20:18 VA.R. 2024 5/1/04-5/30/04
4 VAC 20-490-35 emer Repealed 20:18 VA.R. 2024 5/1/04-5/30/04
4 VAC 20-490-35 Repealed 20:21 VA.R. 2230 6/1/04
4 VAC 20-490-40 emer Amended  20:18 VA.R. 2024 5/1/04-5/30/04
4 VAC 20-490-40 Amended 20:21 VA.R. 2230 6/1/04
4 VAC 20-490-45 emer Repealed 20:18 VA.R. 2025 5/1/04-5/30/04
4 VAC 20-490-45 Repealed 20:21 VA.R. 2230 6/1/04
4 VAC 20-620-50 Amended 20:16 VA.R. 1863 3/26/04
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| sEcTiON NUMBER | AcTION | CITE | EFFECTIVE DATE |
4 VAC 20-620-60 Amended _ 20:16 VA.R. 1863 3/26/04
4 VAC 20-720-20 Amended _ 20:14 VA.R. 1710 3/1/04
4 VAC 20-720-40 Amended _ 20:14 VAR. 1710 3/1/04
4 VAC 20-720-48 emer Added 20:14 VAR. 1714 3/1/04-3/31/04
4 VAC 20-720-50 Amended _ 20:14 VA.R. 1711 3/1/04
4 VAC 20-720-60 Amended _ 20:14 VA.R. 1711 3/1/04
4 VAC 20-720-80 Amended _ 20:14 VA.R. 1712 3/1/04
4 VAC 20-750-10 Amended _ 20:19 VA.R. 2058 5/1/04
4 VAC 20-750-20 Repealed  20:19 VA.R. 2059 5/1/04
4 VAC 20-750-30 Amended _ 20:19 VA.R. 2059 5/1/04
4 VAC 20-750-40 Amended _ 20:19 VA.R. 2059 5/1/04
4 VAC 20-910-45 Amended _ 20:16 VA.R. 1864 4/1/04
4 VAC 20-920-20 Amended  20:15 VAR. 1778 3/5/04
4 VAC 20-920-40 Amended _ 20:15 VAR. 1778 3/5/04
4 VAC 20-950-45 Amended _ 20:16 VA.R. 1864 4/1/04
4 VAC 20-1040-20 Amended _ 20:19 VA.R. 2060 5/1/04
4 VAC 25-31 (Forms) Amended _ 20:15 VAR, 1784-1792 —
4 VAC 25-130 (Forms) Amended _ 20:19 VA.R. 2081-2083 -
Title 9. Environment
9 VAC 5-20-21 Amended  20:12 VAR. 1476 3124104
9 VAC 5-20-206 (Rev. G02) Amended _ 20:12 VAR. 1498 3/24104
9 VAC 5-20-206 (Rev. C03) Amended _ 20:12 VAR. 1498 3/24/04
9 VAC 5-40-240 Amended _ 20:12 VAR. 1499 3/24/04
9 VAC 5-40-310 Erratum __ 20:15 VA.R. 1809 —
9 VAC 5-40-310 Amended _ 20:12 VAR. 1499 3124104
9 VAC 5-40-3260 Amended _ 20:12 VAR. 1479 3/24104
9 VAC 5-40-5200 Amended _ 20:12 VA.R. 1500 3/24/04
9 VAC 5-40-5220 Amended _ 20:12 VA.R. 1501 3/24/04
9 VAC 5-40-5700 through 9 VAC 5-40-5770 Added 20:12 VA.R. 1480 3/24104
9 VAC 5-40-6820 through 9 VAC 5-40-7230 Added 20:12 VA.R. 1480-1497 3/24/04
9 VAC 5-40-6840 Erratum __ 20:18 VA.R. 2027 -
9 VAC 5-50-400 Amended _ 20:16 VA.R. 1865 6/1/04
9 VAC 5-50-405 Added 20:16 VA.R. 1865 6/1/04
9 VAC 5-50-410 Amended _ 20:16 VAR. 1865 6/1/04
9 VAC 5-60-60 Amended _ 20:16 VA.R. 1871 6/1/04
9 VAC 5-60-65 Added 20:16 VA.R. 1871 6/1/04
9 VAC 5-60-90 Amended _ 20:16 VA.R. 1871 6/1/04
9 VAC 5-60-95 Added 20:16 VA.R. 1871 6/1/04
9 VAC 5-60-100 Amended _ 20:16 VA.R. 1872 6/1/04
9 VAC 5-60-120 through 9 VAC 5-60-180 Amended _ 20:16 VA.R. 1877-1889 7/1/04
9 VAC 5-91-20 emer Amended _ 20:12 VAR. 1507 1/28/04-1/27/05
9 VAC 5-91-160 emer Amended _ 20:12 VAR. 1513 1/28/04-1/27/05
9 VAC 5-91-180 emer Amended _ 20:12 VA.R. 1513 1/28/04-1/27/05
9 VAC 5-91-750 emer Amended _ 20:12 VAR. 1515 1/28/04-1/27/05
9 VAC 5-91-760 emer Amended _ 20:12 VAR. 1515 1/28/04-1/27/05
9 VAC 5-140-550 Amended _ 20:12 VA.R. 1504 3124104
9 VAC 25-151-10 Amended _ 20:16 VA.R. 1889 7/1/04
9 VAC 25-151-40 through 9 VAC 25-151-370 Amended _ 20:16 VA.R. 1889-1890 7/1/04
9 VAC 25-151-65 Added 20:16 VA.R. 1889 7/1/04
9 VAC 25-180-10 Amended _ 20:16 VA.R. 1891 7/1/04
9 VAC 25-180-20 Amended _ 20:16 VA.R. 1891 7/1/04
9 VAC 25-180-40 Amended _ 20:16 VA.R. 1891 7/1/04
9 VAC 25-180-50 Amended __ 20:16 VA.R. 1891 7/1/04
9 VAC 25-180-55 Amended _ 20:16 VA.R. 1892 7/1/04
9 VAC 25-180-60 Amended _ 20:16 VA.R. 1892 7/1/04
9 VAC 25-180-65 Added 20:16 VA.R. 1893 7/1/04
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9 VAC 25-180-70 Amended  20:16 VA.R. 1894 7/1/04
9 VAC 25-180 (Forms) Amended  20:16 VA.R. 1906 --
9 VAC 25-190-10 Amended  20:16 VA.R. 1906 7/1/04
9 VAC 25-190-20 Amended  20:16 VA.R. 1906 7/1/04
9 VAC 25-190-50 Amended  20:16 VA.R. 1906 7/1/04
9 VAC 25-190-60 Amended  20:16 VA.R. 1906 7/1/04
9 VAC 25-190-70 Amended  20:16 VA.R. 1906 7/1/04
9 VAC 25-580-10 Amended  20:12 VA.R. 1505 3/24/04
9 VAC 25-580-50 Amended  20:12 VAR. 1505 3/24/04
9 VAC 25-580-130 Amended  20:12 VA.R. 1505 3/24/04
9 VAC 25-580-270 Amended  20:12 VA.R. 1505 3/24/04
9 VAC 25-580-290 Repealed  20:12 VA.R. 1505 3/24/04
9 VAC 25-580-320 Amended  20:12 VA.R. 1505 3/24/04
9 VAC 25-590-60 Erratum 20:17 VAR. 1984 -
9 VAC 25-790 Erratum 20:12 VAR. 1526 -
Title 10. Finance and Financial Institutions
10 VAC 5-40-40 Added 20:14 VAR. 1713 3/1/04
10 VAC 5-200-100 Added 20:22 VA.R. 2403 6/15/04
Title 11. Gaming
11 VAC 10-45-10 through 11 VAC 10-45-70 Added 20:22 VA.R. 2413-2417 9/27/04
Title 12. Health
12 VAC 5-90-10 Amended  20:21 VA.R. 2231 7/28/04
12 VAC 5-90-40 Amended  20:21 VA.R. 2231 7/28/04
12 VAC 5-90-80 Amended  20:21 VA.R. 2231 7/28/04
12 VAC 5-90-90 Amended  20:21 VA.R. 2234 7/28/04
12 VAC 5-90-100 Amended  20:21 VAR. 2237 7/28/04
12 VAC 5-90-110 Amended  20:21 VAR. 2237 7/28/04
12 VAC 5-90-160 Amended  20:21 VAR. 2237 7/28/04
12 VAC 5-90-180 Amended  20:21 VAR. 2237 7/28/04
12 VAC 5-90-225 Added 20:21 VA.R. 2237 7/28/04
12 VAC 5-90-280 through 12 VAC 5-90-360 Added 20:21 VA.R. 2238 7/28/04
12 VAC 5-125-10 through 12 VAC 5-125-120 emer Added 20:21 VA.R. 2252-2264 6/1/04-5/31/05
12 VAC 5-200-10 through 12 VAC 5-200-50 Amended  20:22 VAR. 2403 8/11/04
12 VAC 5-200-70 Repealed  20:22 VA.R. 2403 8/11/04
12 VAC 5-200-80 through 12 VAC 5-200-190 Amended  20:22 VA.R. 2403 8/11/04
12 VAC 5-200-105 Added 20:22 VA.R. 2403 8/11/04
12 VAC 5-200-210 Repealed  20:22 VA.R. 2403 8/11/04
12 VAC 5-200-220 Amended  20:22 VA.R. 2403 8/11/04
12 VAC 5-200-230 Amended  20:22 VA.R. 2403 8/11/04
12 VAC 5-200-270 Amended  20:22 VA.R. 2403 8/11/04
12 VAC 5-200-280 Amended  20:22 VA.R. 2403 8/11/04
12 VAC 5-200-290 Added 20:22 VA.R. 2403 8/11/04
12 VAC 5-210-10 Repealed  20:22 VA.R. 2403 8/11/04
12 VAC 5-210-20 Repealed  20:22 VA.R. 2403 8/11/04
12 VAC 30-40-235 Added 20:19 VA.R. 2060 8/1/04
12 VAC 30-40-280 Amended  20:22 VA.R. 2420 9/25/04
12 VAC 30-40-290 Amended  20:22 VA.R. 2420 9/25/04
12 VAC 30-40-345 Amended  20:22 VA.R. 2422 9/25/04
12 VAC 30-50-140 Amended  20:19 VA.R. 2062 7/1/04
12 VAC 30-50-150 Amended  20:19 VA.R. 2063 7/1/04
12 VAC 30-50-180 Amended  20:19 VA.R. 2064 7/1/04
12 VAC 30-50-210 emer Amended  20:19 VAR. 2075 5/11/04-1/3/05
12 VAC 30-60-40 Amended  20:19 VAR. 2067 7/1/04
12 VAC 30-60-320 Amended  20:19 VAR. 2067 7/1/04
12 VAC 30-70-271 Amended  20:19 VA.R. 2068 7/1/04
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12 VAC 30-70-291 Amended  20:22 VA.R. 2403 8/11/04
12 VAC 30-70-301 Amended  20:22 VA.R. 2403 8/11/04
12 VAC 30-70-331 Amended  20:22 VA.R. 2403 8/11/04
12 VAC 30-80-20 Amended  20:19 VA.R. 2068 7/1/04
12 VAC 30-80-30 Amended  20:19 VA.R. 2064 7/1/04
12 VAC 30-80-200 Added 20:19 VA.R. 2071 7/1/04
12 VAC 30-90-264 Amended  20:19 VA.R. 2067 7/1/04
12 VAC 30-90-271 Amended  20:19 VA.R. 2067 7/1/04
12 VAC 30-130-620 Amended  20:19 VA.R. 2061 8/1/04
12 VAC 30-130-1000 emer Amended  20:19 VA.R. 2077 5/11/04-1/3/05
12 VAC 30-141-500 emer Amended  20:17 VA.R. 1974 6/1/04-5/31/05
Title 14. Insurance
14 VAC 5-90-30 Erratum 20:17 VA.R. 1984 --
14 VAC 5-90-60 Erratum 20:17 VA.R. 1984 --
14 VAC 5-90-70 Erratum 20:17 VA.R. 1984 --
14 VAC 5-90-130 Erratum 20:17 VA.R. 1984 --
14 VAC 5-90-170 Erratum 20:17 VA.R. 1984 --
14 VAC 5-321-10 through 14 VAC 5-321-60 Added 20:16 VA.R. 1906-1909 7/1/04
14 VAC 5-335-10 through 14 VAC 5-335-60 Added 20:21 VA.R. 2240-2242 1/1/05
Title 16. Labor and Employment
16 VAC 25-85-1910.139 Repealed  20:19 VA.R. 2071 7/1/04
16 VAC 25-90-1910.401 Amended  20:19 VA.R. 2073 7/1/04
16 VAC 25-90-1910.402 Amended  20:19 VA.R. 2073 7/1/04
16 VAC 25-145-10 through 16 VAC 25-145-50 Added 20:12 VA.R. 1505-1506 4/1/04
16 VAC 25-90-1910, Appendix C of Subpart T of Part 1910 Added 20:19 VA.R. 2073 7/1/04
Title 18. Professional and Occupational Licensing
18 VAC 41-40-10 through 18 VAC 41-40-260 Added 20:19 VAR. 2074 7/1/04
18 VAC 62-20-10 through 18 VAC 62-20-180 Added 20:12 VA.R. 1515-1518 2/2/04-2/1/05
18 VAC 65-30-50 Amended  20:21 VA.R. 2242 7/28/04
18 VAC 76-40-10 Added 20:21 VA.R. 2243 7/28/04
18 VAC 76-40-20 Added 20:21 VA.R. 2243 7/28/04
18 VAC 76-40-30 Added 20:21 VA.R. 2243 7/28/04
18 VAC 76-40 (Forms) Amended  20:21 VA.R. 2243 7/28/04
18 VAC 85-20-22 Amended  20:20 VA.R. 2165 7/14/04
18 VAC 85-20 (Forms) Amended  20:20 VA.R. 2165 --
18 VAC 90-20-10 emer Amended  20:22 VA.R. 2424 6/24/04-6/23/05
18 VAC 90-20-30 Amended  20:20 VA.R. 2166 7/14/04
18 VAC 90-20-181 emer Added 20:22 VA.R. 2425 6/24/04-6/23/05
18 VAC 90-20-182 emer Added 20:22 VA.R. 2425 6/24/04-6/23/05
18 VAC 90-20-183 emer Added 20:22 VA.R. 2425 6/24/04-6/23/05
18 VAC 90-20-300 emer Amended  20:22 VA.R. 2425 6/24/04-6/23/05
18 VAC 110-20-720 Amended  20:18 VA.R. 2021 7/1/04
18 VAC 120-10-100 Erratum 20:13 VA.R. 1644 --
18 VAC 145-30-10 through 18 VAC 145-30-160 Added 20:20 VA.R. 2167-2170 7/14/04
18 VAC 145-30 (Forms) Amended  20:20 VA.R. 2170 --
Title 20. Public Utilities and Telecommunications
20 VAC 5-309-15 Amended  20:15 VA.R. 1781 3/12/04
20 VAC 5-309-20 Amended  20:15 VA.R. 1781 3/12/04
20 VAC 5-309-40 Amended  20:15 VA.R. 1781 3/12/04
20 VAC 5-309-70 Amended  20:15VA.R. 1782 3/12/04
20 VAC 5-309-110 Amended  20:15VA.R. 1782 3/12/04
20 VAC 5-309-140 Amended  20:15 VA.R. 1783 3/12/04
Title 22. Social Services
22 VAC 30-50-30 Amended  20:18 VA.R. 2022 6/18/04
22 VAC 40-180 (Forms) Amended  20:21 VA.R. 2265-2268 --
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22 VAC 40-190 Erratum __ 20:12 VA.R. 1526 —
22 VAC 40-191 Erratum ___ 20:12 VAR. 1526 -
22 VAC 40-191-40 Amended _ 20:22 VA.R. 2404 9/1/04
22 VAC 40-191-50 Amended _ 20:22 VAR. 2407 9/1/04
22 VAC 40-293-10 Added 20:21 VAR. 2245 7/28/04
22 VAC 40-293-20 Added 20:21 VAR. 2245 7/28/04
22 VAC 40-740-10 through 22 VAC 40-740-60 Amended _ 20:20 VAR. 21752178 8/1/04
22 VAC 40-740 (Forms) Amended _ 20:20 VAR. 2178 -
Title 24. Transportation and Motor Vehicles

24 VAC 20-100-10 Amended _ 20:21 VAR. 2246 7/1/04
24 VAC 20-100-130 Amended _ 20:21 VAR. 2247 7/1/04
24 VAC 20-100-160 Amended  20:21 VAR. 2247 7/1/04
24 VAC 20-100-190 through 24 VAC 20-100-220 Amended _ 20:21 VAR. 2247-2248 7/1/04
24 VAC 20-100-290 through 24 VAC 20-100-330 Amended _ 20:21 VAR. 2248-2249 7/1/04
24 VAC 20-100-350 Amended _ 20:21 VAR. 2249 7/1/04
24 VAC 20-100-370 through 24 VAC 20-100-460 Amended _ 20:21 VA.R. 2249-2250 7/1/04
24 VAC 20-100-490 through 24 VAC 20-100-540 Amended _ 20:21 VAR. 2250-2251 7/1/04
24 VAC 20-100-550 Added 20:21 VA.R. 2251 7/1/04
24 VAC 20-100 (Forms) Amended _ 20:21 VA.R. 2251 7/1/04
24 VAC 30-380-10 Amended _ 20:13 VAR. 1633 2/12/04
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PETITIONS FOR RULEMAKING

TITLE 9. ENVIRONMENT
DEPARTMENT OF ENVIRONMENTAL QUALITY
Agency Decision

Title of Regulation: 9 VAC 25-260.

Standards.
Statutory Authority: § 62.1-44.15 of the Code of Virginia.

Name of Petitioner:
Association.

Water Quality

Cowpasture River Preservation

Nature of Petitioner's Request: Designate the Cowpasture
River between its confluence in Bath County with the
Bullpasture River and its confluence with the Jackson River in
Botetourt County and Simpson Creek, including all named and
unnamed tributaries, from its headwaters downstream to its
confluence with the Cowpasture River in Alleghany County as
an exceptional state surface water.

Agency Decision: Request granted.

Statement of Reasons for Decision: The decision made by
the State Water Control Board at their meeting on June 17,
2004, to initiate rulemakings to amend the Water Quality
Standards regulation to designate as exceptional state waters
the mainstem of the Cowpasture River from the Bath County -
Alleghany County line downsteam to its confluence with the
Jackson River in Botetourt County and Simpson Creek and its
tributaries and to include in the Notice of Intended Regulatory
Action a request for comment on what would be the
appropriate boundary designations for the Cowpasture River
and Simpson Creek was based on a DEQ staff presentation
on March 23, 2004, of (i) a summary of comments received
from potentially impacted localities and riparian landowners
and the general public and (ii) a summary of the findings from
site visits to determine if the waterbodies met the eligibility
criteria and a follow-up staff presentation on June 17, 2004, to
advise the board that staff had worked, as directed by the
board at their March 23 meeting, with the petitioner and the
community to redefine the scope of the nomination.

Agency Contact: Jean W. Gregory, Environmental Manager
Il, Department of Environmental Quality, P.O. Box 10009,
Richmond, VA 23240, telephone (804) 698-4113, FAX (804)
698-4116, or e-mail jwgregory@deq.virginia.gov.

VA.R. Doc. No. R04-70; Filed June 24, 2004, 11:06 a.m.

L 4 L 4

TITLE 18. PROFESSIONAL AND
OCCUPATIONAL LICENSING

BOARD OF MEDICINE
Agency Decision

Title of Reqgulation: 18 VAC 85-40. Regulations Governing
the Practice of Respiratory Care Practitioners.

Statutory Authority: § 54.1-2400 of the Code of Virginia.

Name of Petitioner. Deborah W. Johnson.

Nature of Petitioner's Request: To amend 18 VAC 85-40-66
relating to continuing education to include courses approved
for Category 1 CME by the American Medical Association.

Agency Decision: Request granted.

Statement of Reasons for Decision: The board voted to issue
a Notice of Intended Regulatory Action to begin the process of
amending regulations in order to accept continuing education
courses that are appointed for Category 1 CME by the
American Medical Association.

Agency Contact: William L. Harp, M.D., Executive Director,
Department of Health Professions, 6603 West Broad Street,
Richmond, VA 23230-1712, telephone (804) 662-7423, FAX
(804) 662-9943, or e-mail william.harp@dhp.virginia.gov.

VA.R. Doc. No. R04-70; Filed June 24, 2004, 11:06 a.m.

L 4 *
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NOTICES OF INTENDED REGULATORY ACTION

Symbol Key
1 Indicates entries since last publication of the Virginia Register

TITLE 9. ENVIRONMENT
STATE AIR POLLUTION CONTROL BOARD

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Air Pollution Control Board
intends to consider amending regulations entitled 9 VAC 5-80,
Permits for Stationary Sources. The purpose of the
proposed action is to amend the regulations that govern
permitting for new major stationary sources and major
modifications in order to meet the new source reform
requirements of 40 CFR Part 51.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: § 10.1-1308 of the Code of Virginia,
federal Clean Air Act (§§ 110, 112, 165, 173, 182, and Title V)
and 40 CFR Parts 51, 61, 63, 70 and 72.

Public comments may be submitted until 5 p.m. on September
8, 2004.

Contact: Karen G. Sabasteanski, Department of
Environmental Quality, P.O. Box 10009, Richmond, VA
23240, telephone (804) 698-4426, FAX (804) 698-4510 or e-
mail kgsabastea@deq.virginia.gov.

VA.R. Doc. No. R04-189; Filed June 23, 2004, 7:59 a.m.

* *

TITLE 12. HEALTH
STATE BOARD OF HEALTH

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Board of Health intends to
consider promulgating regulations entitled 12 VAC 5-125,
Regulations for Bedding and Upholstered Furniture
Inspection Program. The purpose of the proposed action is
to carry out the provisions of Chapter 1003 of the 2003 Acts of
Assembly (HB 2810) by implementing policies and procedures
for the inspection of bedding and upholstered furniture.

The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: § 32.1-12 of the Code of Virginia and
Article 7 (§ 32.1-212 et seq.) of Chapter 6 of Title 32.1 of the
Code of Virginia.

Public comments may be submitted until July 28, 2004.

Administrator, Office of
1500 E. Main St

Contact: Richard Niedermayer,
Epidemiology, Department of Health,

Richmond, VA 23219, telephone (804) 786-6029, FAX (804)
786-1076 or e-mail richard.niedermayer@vdh.virginia.gov.

VA.R. Doc. No. R04-166; Filed June 1, 2004, 2:08 p.m.

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Department of Medical Assistance
Services intends to consider amending regulations entitled:

12 VAC 30-50, Amount, Duration and Scope of Medical
and Remedial Care Services.

12 VAC 30-60, Standards Established and Methods Used
to Assure High Quality Care.

12 VAC 30-130, Amount, Duration and Scope of Selected
Services.

The purpose of the proposed action is to separate community-
based residential care services into three levels based upon
the intensity of the service. This provides more objective
criteria to define each service level because a single level of
service complicates decisions about which licensing agency
has authority over a given program. Separating the services
into three defined levels facilitates the placement of children
into the most appropriate setting and provides for more
efficient and accurate provider reimbursement.

The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: §§ 32.1-324 and 32.1-325 of the Code of
Virginia.

Public comments may be submitted until August 26, 2004, to
Catherine  Hancock, Policy and Research Division,

Department of Medical Assistance Services, 600 East Broad
Street, Suite 1300, Richmond, VA 23219.

Contact: Brian McCormick, Regulatory Coordinator,
Department of Medical Assistance Services, 600 E. Broad St.,
Suite 1300, Richmond, VA 23219, telephone (804) 371-8856,
FAX (804) 786-1680 or e-mail
Brian.McCormick@dmas.virginia.gov.

VA.R. Doc. No. R04-194; Filed June 28, 2004, 4:11 p.m.

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Department of Medical Assistance
Services intends to consider amending regulations entitled
12 VAC 30-90, Methods and Standards for Establishing
Payment Rates for Long-Term Care. The purpose of the
proposed action is to modify the method of payment for
specialized care ancillary services.
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The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: §§ 32.1-324 and 32.1-325 of the Code of
Virginia.

Public comments may be submitted until August 25, 2004, to
Paula Margolis, Division of Provider Reimbursement,

Department of Medical Assistance Services, 600 East Broad
Street, Suite 1300, Richmond, VA 23219.

Contact: Victoria P. Simmons or Brian McCormick,
Regulatory Coordinators, Department of Medical Assistance
Services, 600 E. Broad St., Suite 1300, Richmond, VA 23219,
telephone (804) 371-8856, FAX (804) 786-1680 or e-mail
Brian.McCormick@dmas.virginia.gov.

VA.R. Doc. No. R04-210; Filed June 30, 2004, 3:15 p.m.

* *

TITLE 13. HOUSING

BOARD OF HOUSING AND COMMUNITY
DEVELOPMENT

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Housing and Community
Development intends to consider amending regulations
entitled 13 VAC 5-21, Virginia Certification Standards. The
purpose of the proposed action is to update the regulation to
correlate with the department's building and fire regulations,
which are being updated to reference the latest editions of
nationally recognized codes and standards. Since the national
codes are so comprehensive in their scope, the agency will
accept comment on all provisions of the regulation to ensure
its compatibility with the national codes.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: § 36-137 of the Code of Virginia.
Public comments may be submitted until July 28, 2004.

Contact: Steve Calhoun, Regulatory Coordinator, Department
of Housing and Community Development, 501 N. 2nd St.,
Richmond, VA 23219, telephone (804) 371-7015, FAX (804)
371-7090 or e-mail steve.calhoun@dhcd.virginia.gov.

VA.R. Doc. No. R04-167; Filed June 2, 2004, 11:49 a.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Housing and Community
Development intends to consider amending regulations
entitted 13 VAC 5-31, Virginia Amusement Device
Regulations. The purpose of the proposed action is to update
the regulation to incorporate the latest editions of nationally
recognized amusement device standards. Since the national
standards are so comprehensive in their scope, the agency
will accept comment on all provisions of the regulation to
ensure its compatibility with the national standards.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: § 36-98.3 of the Code of Virginia.
Public comments may be submitted until July 28, 2004.

Contact: Steve Calhoun, Regulatory Coordinator, Department
of Housing and Community Development, 501 N. 2nd St.,
Richmond, VA 23219, telephone (804) 371-7015, FAX (804)
371-7090 or e-mail steve.calhoun@dhcd.virginia.gov.

VA.R. Doc. No. R04-168; Filed June 2, 2004, 11:49 a.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Housing and Community
Development intends to consider amending regulations
entitted 13 VAC 5-51, Virginia Statewide Fire Prevention
Code. The purpose of the proposed action is to update the
regulation to incorporate the latest edition of the nationally
recognized model fire code. Since the national standards are
so comprehensive in their scope, the agency will accept
comment on all provisions of the regulation to ensure its
compatibility with the model code.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: § 27-97 of the Code of Virginia.
Public comments may be submitted until July 28, 2004.

Contact: Steve Calhoun, Regulatory Coordinator, Department
of Housing and Community Development, 501 N. 2nd St.,
Richmond, VA 23219, telephone (804) 371-7015, FAX (804)
371-7090 or e-mail steve.calhoun@dhcd.virginia.gov.

VA.R. Doc. No. R04-169; Filed June 2, 2004, 11:49 a.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Housing and Community
Development intends to consider repealing regulations entitled
13 VAC 5-62, Virginia Uniform Statewide Building Code,
and promulgating regulations entitled 13 VAC 5-63, Virginia
Uniform Statewide Building Code. The purpose of the
proposed action is to update the regulation to incorporate the
latest editions of nationally recognized model building codes
and standards produced by the International Code Council
(ICC). As the ICC has now produced a rehabilitation code, it is
necessary to reformat the existing regulation (13 VAC 5-62)
extensively to incorporate the new rehabilitation code format.
Therefore, the existing regulation is being repealed and the
reformatted regulation is a newly promulgated regulation.
However, the only purpose of the proposed action is to
incorporate the latest editions of the ICC codes.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: § 36-98 of the Code of Virginia.
Public comments may be submitted until July 28, 2004.
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Contact: Steve Calhoun, Regulatory Coordinator, Department
of Housing and Community Development, 501 N. 2nd St.,
Richmond, VA 23219, telephone (804) 371-7015, FAX (804)
371-7090 or e-mail steve.calhoun@dhcd.virginia.gov.

VA.R. Doc. No. R04-170 and R04-171; Filed June 2, 2004, 11:49 a.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Housing and Community
Development intends to consider amending regulations
entitted 13 VAC 5-91, Virginia Industrialized Building
Safety Regulations. The purpose of the proposed action is to
update the regulation to incorporate the latest editions of
nationally recognized model building codes and standards.
Since the national standards are so comprehensive in their
scope, the agency will accept comment on all provisions of the
regulation to ensure its compatibility with the latest model
codes.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: § 36-73 of the Code of Virginia.
Public comments may be submitted until July 28, 2004.

Contact: Steve Calhoun, Regulatory Coordinator, Department
of Housing and Community Development, 501 N. 2nd St.,
Richmond, VA 23219, telephone (804) 371-7015, FAX (804)
371-7090 or e-mail steve.calhoun@dhcd.virginia.gov.

VA.R. Doc. No. R04-172; Filed June 2, 2004, 11:49 a.m.
VIRGINIA MANUFACTURED HOUSING BOARD

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2-2-4007 of the
Code of Virginia that the Virginia Manufactured Housing Board
intends to consider amending regulations entitled 13 VAC 6-
20, Manufactured Housing Licensing and Transaction
Recovery Fund Regulations. The purpose of the proposed
action is to review issues related to licensing requirements for
the manufactured housing industry members that will provide
better protection to consumers without imposing unnecessary
regulatory burdens on the licensees. The amended
regulations will better define the parameters for warranties on
the homes, provide when and what disclosures must be given
to buyers, and define and implement a substantial identity of
interest to restrict repeated violations and company name
changes. The regulations currently restrict ownership of a
retail location by a manufacturer. This carryover from the days
the industry was regulated as a part of the motor vehicle
industry will be proposed to be removed as an unnecessary
restriction of business. The board will receive suggestions and
review other requirements and restrictions in the regulations to
address any perceived problems and improve the regulations
for consumers and regulants.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 36-85.18 of the Code of Virginia.

Public comments may be submitted until August 25, 2004.

Contact: Curtis Mclver, Associate Director, Department of
Housing and Community Development, 501 N. 2nd St
Richmond, VA 23219, telephone (804) 371-7161, FAX (804)
371-7092 or e-mail curtis.mciver@dhcd.virginia.gov.

VAR. Doc. No. R04-227; Filed July 7, 2004, 2:06 p.m.

L 4 *

TITLE 18. PROFESSIONAL AND
OCCUPATIONAL LICENSING

BOARD OF AUDIOLOGY AND SPEECH-LANGUAGE
PATHOLOGY

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Audiology and Speech-
Language Pathology intends to consider amending
regulations entitled 18 VAC 30-20, Regulations of the Board
of Audiology and Speech-Language Pathology. The
purpose of the proposed action is to set out the criteria for
delegation of informal fact-finding proceedings to an agency
subordinate.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register of
Regulations.

Statutory Authority: § 54.1-2400 of the Code of Virginia.

Public comments may be submitted until 5 p.m. on August 25,
2004.

Contact: Elizabeth Young, Executive Director, Board of
Audiology and Speech-Language Pathology, 6603 W. Broad
St., Richmond, VA 23230-1712, telephone (804) 662-9111,
FAX (804) 662-9943 or e-mail
elizabeth.young@dhp.virginia.gov.

VA.R. Doc. No. R04-198; Filed June 30, 2004, 11:37 a.m.
BOARD OF DENTISTRY

1 Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Dentistry intends to
consider amending regulations entited 18 VAC 60-20,
Regulations Governing the Practice of Dentistry and
Dental Hygiene. The purpose of the proposed action is to set
out the criteria for delegation of informal fact-finding
proceedings to an agency subordinate.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register of
Regulations.

Statutory Authority: § 54.1-2400 of the Code of Virginia.

Public comments may be submitted until 5 p.m. on August 25,
2004.
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Contact: Sandra Reen, Executive Director, Board of
Dentistry, 6603 W. Broad St., Richmond, VA 23230-1712,
telephone (804) 662-9906, FAX (804) 662-9943 or e-mail
sandra.reen@dhp.virginia.gov.

VA.R. Doc. No. R04-200; Filed June 30, 2004, 11:36 a.m.
BOARD OF NURSING

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Nursing intends to consider
amending regulations entitled 18 VAC 90-20, Regulations
Governing the Practice of Nursing. The purpose of the
proposed action is to set out regulations for implementation of
the Nurse Licensure Compact including rules for issuance of a
multistate licensure privilege, moving from one party state to
another, notification of licensure denial to a former party state,
limitations by disciplinary order on practice under a multistate
privilege, a licensee's access to information in the licensure
information system, and inclusion of the multistate privilege in
the disciplinary provisions.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register of
Regulations.

Statutory Authority: §§ 54.1-2400 and 54.1-3005 of the Code
of Virginia.

Public comments may be submitted until 5 p.m. on August 25,
2004.

Contact: Jay P. Douglas, R.N., Executive Director, Board of
Nursing, 6603 W. Broad St., Richmond, VA 23230-1712,
telephone (804) 662-9909, FAX (804) 662-9943 or e-mail
jay.douglas@dhp.virginia.gov.

VA.R. Doc. No. R04-193; Filed June 24, 2004, 3:25 p.m.
BOARD OF PHYSICAL THERAPY

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Physical Therapy intends to
consider amending regulations entited 18 VAC 112-20,
Regulations Governing the Practice of Physical Therapy.
The purpose of the proposed action is to set out the criteria for
delegation of informal fact-finding proceedings to an agency
subordinate.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register of
Regulations.

Statutory Authority: § 54.1-2400 of the Code of Virginia.

Public comments may be submitted until 5 p.m. on August 25,
2004.

Contact: Elizabeth Young, Executive Director, Board of
Physical Therapy, 6603 W. Broad St., Richmond, VA 23230-
1712, telephone (804) 662-9941, FAX (804) 662-9943 or e-
mail elizabeth.young@dhp.virginia.gov.

VA.R. Doc. No. R04-202; Filed June 30, 2004, 11:38 a.m.

BOARD OF COUNSELING

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Counseling intends to
consider promulgating regulations entitled 18 VAC 115-15,
Regulations Governing Delegation to an Agency
Subordinate. The purpose of the proposed action is to set out
the criteria for delegation of informal fact-finding proceedings
to an agency subordinate.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register of
Regulations.

Statutory Authority: § 54.1-2400 of the Code of Virginia.

Public comments may be submitted until 5 p.m. on August 25,
2004.

Contact: Ben Foster, Deputy Executive Director, Board of
Counseling, 6603 W. Broad St., Richmond, VA 23230-1712,
telephone (804) 662-9575, FAX (804) 662-7250 or e-mail
ben.foster@dhp.virginia.gov.

VAR. Doc. No. R04-204; Filed June 30, 2004, 11:39 a.m.
BOARD OF SOCIAL WORK

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Social Work intends to
consider amending regulations entited 18 VAC 140-20,
Regulations Governing the Practice of Social Work. The
purpose of the proposed action is to set out the criteria for
delegation of informal fact-finding proceedings to an agency
subordinate.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register of
Regulations.

Statutory Authority: § 54.1-2400 of the Code of Virginia.

Public comments may be submitted until 5 p.m. on August 25,
2004.

Contact: Ben Foster, Deputy Executive Director, Board of
Social Work, 6603 W. Broad St., Richmond, VA 23230-1712,
telephone (804) 662-9914, FAX (804) 662-9943 or e-mail
ben.foster@dhp.virginia.gov.

VA.R. Doc. No. R04-206; Filed June 30, 2004, 11:38 a.m.
BOARD OF VETERINARY MEDICINE

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Veterinary Medicine intends
to consider amending regulations entitled 18 VAC 150-20,
Regulations Governing the Practice of Veterinary
Medicine. The purpose of the proposed action is to set out
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the criteria for delegation of informal fact-finding proceedings
to an agency subordinate.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register of
Regulations.

Statutory Authority: § 54.1-2400 of the Code of Virginia.

Public comments may be submitted until 5 p.m. on August 25,
2004.

Contact: Elizabeth A. Carter, Ph.D., Deputy Executive
Director, Board of Veterinary Medicine, 6603 W. Broad St.,
Richmond, VA 23230-1712, telephone (804) 662-9915, FAX
(804) 662-7098 or e-mail elizabeth.carter@dhp.virginia.gov.

VA.R. Doc. No. R04-208; Filed June 30, 2004, 11:36 a.m.

* *

TITLE 24. TRANSPORTATION AND MOTOR
VEHICLES

COMMONWEALTH TRANSPORTATION BOARD

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Commonwealth Transportation Board
intends to consider promulgating regulations entitled 24 VAC
30-121, Roadside Management Program Regulations. The
purpose of the proposed action is to comply with the
provisions of Chapter 679 of the 2004 Acts of Assembly (§
33.1-223.2:9 of the Code of Virginia, effective July 1, 2004).
The proposed regulation establishes a comprehensive
roadside management program. This program will include,
but not be limited to, opportunities for participation by
individuals, communities, and local governments and shall
address items to include safety, landscape materials,
services, funding, recognition, and appropriate signing.
During the development of the regulation, VDOT may also
address new program initiatives, as well as current programs
or items not currently addressed in law, such as program
participation by businesses, civic groups, or others.

Following the conclusion of the NOIRA stage, VDOT plans to
promulgate this regulation by using the fast-track rulemaking
process pursuant to § 2.2-4012.1 of the Administrative
Process Act. Using this method, a proposed regulation may
become effective about 75 days after its publication in the
Virginia Register, unless objected to by 10 or more persons,
or any member of the applicable standing committee of either
house of the General Assembly or of the Joint Commission on
Administrative Rules. If objected to, VDOT intends to proceed
with this rulemaking under the normal APA (Article 2)
promulgation process.

Although not required by the fast-track process, VDOT will
hold a public hearing on Monday, July 26, 2004, in the Old
Highway Building auditorium at 1221 East Broad Street in
Richmond from 1 p.m. to 4 p.m. to collect additional comment
prior to completing the proposed regulation. VDOT will also
collect input from stakeholders (including an advisory

committee comprised of individuals knowledgeable about
tourism, landscaping, as well as local government issues)
during the preparation of the regulation and will evaluate any
issues raised prior to adoption of the final regulation. These
issues could be related to the technical points listed above, or
other unanticipated issues could arise during the promulgation
process.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: §§ 33.1-12 and 33.1-223.2:9 (effective
July 1, 2004) of the Code of Virginia.

Public comments may be submitted until July 28, 2004.

Contact: James R. Barrett, Program Administrator Specialist,
Department of Transportation, Asset Management Division,
1401 E. Broad St., 19th Floor, Richmond, VA 23219,
telephone (804) 371-6801, FAX (804) 786-7987 or e-mail
James.Barrett@VirginiaDOT.org.

VA.R. Doc. No. R04-174; Filed June 8, 2004, 2:57 p.m.

4 L 4
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For information concerning Proposed Regulations, see Information Page.

Symbol Key
Roman type indicates existing text of regulations. /talic type indicates proposed new text.
Language which has been stricken indicates proposed text for deletion.

TITLE 3. ALCOHOLIC BEVERAGES

ALCOHOLIC BEVERAGE CONTROL BOARD

Title of Requlation: 3 VAC 5-40. Requirements for Product
Approval (amending 3 VAC 5-40-20, 3 VAC 5-40-40 and
3 VAC 5-40-50).

Statutory Authority: §§ 4.1-103 and 4.1-111 of the Code of
Virginia.
Public Hearing Date: September 27, 2004 - 11 a.m.
Public comments may be submitted until September 27,
2004.
(See Calendar of Events section
for additional information)

Agency Contact: W. Curtis Coleburn, Ill, Chief Operating
Officer, Department of Alcoholic Beverage Control, 2901
Hermitage Road, Post Office Box 27491, Richmond, VA
23261, telephone (804) 213-4409, FAX (804) 213-4411, or e-
mail wccolen@abc.state.va.us.

Basis: Sections 4.1-103 and 4.1-111 of the Code of Virginia
authorize the board to promulgate regulations that it deems
necessary to carry out the provisions of the Alcoholic
Beverage Control Act. Subdivision 9 of § 4.1-103 specifically
authorizes the Alcoholic Beverage Control Board to
"determine the nature, form and capacity of all containers
used for holding alcoholic beverages to be kept or sold under
this title, and prescribe the form and content of all labels and
seals to be placed thereon."

Purpose: The goals of this regulation are to (i) determine the
nature, form and capacity of all containers used for holding
alcoholic beverages, and prescribe the form and content of all
labels and seals to be placed thereon and (ii) protect
consumers of alcoholic beverages from misleading
information concerning the identity or contents of alcoholic
beverage products sold in the Commonwealth.

The regulation is effective in achieving the goals. It is
essential to protect the health, safety or welfare of citizens in
that it ensures that alcoholic beverage packaging accurately
reflects the contents, does not contain misleading information,
and does not include obscene matter or representations
intended or tending to promote over-consumption of alcoholic
beverages. This action will remove unnecessary
requirements and streamline the process of product approval,
as well as provide additional container options for on- and off-
premises beer licensees and their customers.

Substance: In 3 VAC 5-40-20, the requirement for certification
or analysis of wine products will be removed.

In 3 VAC 5-40-40, the use of growlers will be extended to all
licensees with the privilege of selling beer for on- and off-
premises consumption.

In 3 VAC 5-40-50, the requirement for certification or analysis
of beer products will be removed, and the provision of
subdivision D 8 referring to the depiction of any athlete, former
athlete or athletic team on beer labels will be modified to allow
such depictions to the extent they are permitted in point-of-
sale advertising under 3 VAC 5-20-10.

Issues: The primary advantages of this action are to
manufacturers, wholesalers, and retailers of wine and beer
products. The removal of certification and analysis
requirements will reduce the potential impediments to getting
their new products to market. There are no disadvantages to
the public or the Commonwealth, since federal registration
requirements capture matters formerly obtained by the state
analysis. Beer on- and off-premises retailers and their
customers will also obtain the advantage of the option of using
growlers, resealable containers, to sell beer not ordinarily
available in bottles or cans.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. Section 4.1-111 of the
Code of Virginia authorizes the Alcoholic Beverage Control
Board to promulgate regulations that it deems necessary to
carry out the provisions of Title 4.1 (Alcoholic Beverages and
Industrial Alcohol). Specifically, § 4.1-103 of the Code of
Virginia authorizes the Alcoholic Beverage Control Board to
determine the nature, form, and capacity of all containers
used for holding alcoholic beverages kept or sold under Title
4.1 and prescribe the form and content of all labels and seals
to be placed on these containers.

The proposed regulation (1) removes the certification and
chemical analysis requirements for new beer and wine
products sold in Virginia, (2) allows individuals and
establishments licensed to sell beer on- and off-premises to
use growlers, and (3) permits references to athletes and
athletic teams on beer labels to the extent that it is permitted
in point-of-sale advertising under 3 VAC 5-20 (the regulation
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setting forth limitations on advertising of alcoholic beverages
by manufacturers, distributors, and retailers).

Estimated economic impact. (1) The proposed regulation
removes the certification and chemical analysis requirements
for new beer and wine products sold in Virginia. The existing
regulation requires the submission of a certification or a
sample of wine or beer for analysis prior to the wine or beer
being sold in Virginia. The cost of certification or chemical
analysis is to be covered by fees charged by the Department
of Alcoholic Beverage Control (ABC) from all applicants
seeking approval as to the content, container, and label of the
wine or beer in question. Under the proposed regulation,
rather than requiring a separate certification or chemical
analysis, the Alcoholic Beverage Control Board will rely on the
label approval provided by the federal Bureau of Alcohol,
Tobacco, and Firearms.

The Bureau of Alcohol, Tobacco, and Firearms is required to
approve the formulation of all alcoholic beverages sold in the
United States. By removing the state certification and
chemical analysis requirement, the proposed change will
avoid wasting resources on duplicating federal label approval
procedures and activities. However, the net economic impact
of the proposed change is not likely to be significant.
According to ABC, certification and chemical analysis has not
been required for several years now and the proposed change
simply makes the regulation consistent with current practice.

(2) The proposed regulation relaxes the provision in the
existing regulation dealing with the use of growlers1. Rather
than limiting the use of growlers to brewpubs, the proposed
regulation allows all individuals and establishments licensed to
sell beer on- and off-premises to use growlers. According to
ABC, the use of growlers applies to certain types of specialty
beers not ordinarily available in bottles and cans. In such
cases, the draft beer is put into growlers and sold for off-
premises consumption.

The proposed change is likely to affect alcoholic beverage
manufacturers, wholesalers, and retailers licensed to sell beer
on- and off-premises. According to ABC, there are
approximately 14,000 manufacturers, wholesalers, and
retailers currently operating in Virginia. Of the approximately
13,000 retail licensees, facilities with licenses allowing the
consumption of beer on- and off-premises, such as
restaurants (5,421 licensees) and hotels and resorts (308
licensees), will be affected by the proposed change.

The proposed change is likely to have a small net positive
economic impact. It is likely to increase the number of
individuals and establishments selling specialty beers not
usually available in bottles or cans. Under the existing
regulation, only brewpubs are allowed to use growlers, limiting
the number of establishments selling these types of beers for
off-premises consumption. By relaxing the provision to
include other licensees allowed to sell beer for on- and off-
premise consumption, the proposed change is likely to
increase competition and exert downward pressure on the
price of these specialty beers.

' Recloseable containers, usually jars with re-closeable lids.

(3) The proposed regulation permits references to athletes
and athletic teams on beer labels to the extent that it is
permitted in point-of-sale advertising under 3 VAC 5-20 (the
regulation setting forth limitations on advertising of alcoholic
beverages by manufacturers, distributors, and retailers). The
existing regulation allows the Alcoholic Beverage Control
Board to withhold approval for a label when the label makes
references to any athlete, former athlete, or athletic team as
these references might be construed to imply that the product
enhances athletic prowess. This provision is modified to allow
such references under certain circumstances.

The proposed change is not likely to have a significant
economic impact. A change to this effect was made in the
Code of Virginia a few years ago and references to athletes
and athletic teams on beer labels have been permitted since
that time. Thus, the proposed change is not likely to have any
impact on current practice.

Businesses and entities affected. The proposed regulation is
likely to affect alcoholic beverage manufacturers, wholesalers,
and retailers. According to ABC, there are approximately
14,000 manufacturers, wholesalers, and retailers operating in
Virginia. Of the 14,000, approximately 13,000 hold retail
licenses (including restaurants, grocery stores, and
convenience stores).

Licensees will be able to sell wine and beer in Virginia without
first obtaining a certification or doing a chemical analysis. All
establishments licensed to sell beer for on- and off-premise
consumption, not just brewpubs, will be allowed to use
growlers to sell draft beer for off-premise consumption.
Licensees will be allowed to make references to athletes and
athletic teams on beer labels as long as they meet the
advertising requirements under 3 VAC 5-20.

Localities particularly affected. The proposed regulation will
affect all localities in the Commonwealth.

Projected impact on employment. The proposed regulation is
not likely to have a significant impact on employment.

Effects on the use and value of private property. The
proposed regulation is not likely to have a significant impact
on the use and value of private property. Removing the
certification and chemical analysis requirement and allowing
references to athletes and athletic teams is not likely to have a
significant effect as these provisions have been implemented
for several years. The relaxing of the provision dealing with
the use of growlers is likely to have a negative impact on
brewpubs currently selling beer in growlers. However, the
proposed change is likely to have a positive impact on all
other categories of retailers who were previously not allowed
to use growlers.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The agency concurs in
the economic impact analysis prepared by the Department of
Planning and Budget.

Summary:

The proposed amendments (i) remove certification and
chemical analysis requirements for new beer and wine
products proposed for sale in Virginia and (ii) allow the use
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of resealable “growlers” for the sale of beer in all on- and
off-premises beer retail establishments. The current
regulation requires the submission to the board of a
certification or a sample for analysis for all wine and beer
products prior to their sale in Virginia. Since the formulation
of all products approved for sale in the United States is
approved by the federal Bureau of Alcohol, Tobacco and
Firearms, the board considered and chose to adopt the
alternative of relying on the federal approval rather than
requiring a separate analysis for the purposes of the
Commonwealth. Growlers are currently only allowed for
use by brewpubs.

3VAC 5-40-20. Wines; qualifying
disqualifying factors; samples; exceptions.

procedures;

A. All wines sold in the Commonwealth shall be first approved
by the board as to content, container and label.

1. A—certification An application acceptable to the board or
on a form prescribed by the board describing the
merchandise may-acecempany shall be submitted for each
new brand and type of wine offered for sale in the
Commonwealth. A eertificationfee-and-a registration fee in
such amounts as may be established by the board shall be
included with each new-certification application.

3- 2. All wine sold in this Commonwealth shall conform with
regulations adopted by the appropriate federal agency,
relating to labels, definitions and standards of identity.
Applicants shall submit a certified copy of the approval of
the label by such federal agency.

B. While not limited thereto, the board shall withhold approval
of any wine:

1. Which is an imitation or substandard wine as defined
under regulations of the appropriate federal agency;

2. If the alcoholic content exceeds 21% by volume;

3. Which is a wine cocktail containing any ingredient other
than wine.

C. While not limited thereto, the board may withhold approval
of any label:

1. Which implies or indicates that the product contains
spirits;

2. Where the name of a state is used as a designation of
the type of wine, but the contents do not conform to the
wine standards of that state;

3. Which contains the word "cocktail" without being used in
immediate conjunction with the word "wine" in letters of the
same dimensions and characteristics, except labels for
sherry wine;

4. Which contains the word "fortified" or implies that the
contents contain spirits, except that the composition and
alcoholic content may be shown if required by regulations of
an appropriate federal agency;

5. Which contains any subject matter or illustration of a
lewd, obscene or indecent nature;

6. Which contains subject matter designed to induce minors
to drink, or is suggestive of the intoxicating effect of wine;

7. Which contains any reference to a game of chance;

8. Which contains any design or statement which is likely to
mislead the consumer.

D. A person holding a license as a winery, farm winery or a
wine wholesaler shall upon request furnish the board without
compensation a reasonable quantity of such brand sold by
him for chemical analysis;—provided—however—that-the-board
may require ecertificatio el'tnsl srenat dise-involved in-lied
ora |a'lys|s of such-a-sample—-/-feein SHS.I amoL ta.s may-be
estab'lﬁsll eg. b_5 the—board—shall—be—included —with—eac!

E. Any wine whose content, label or container does not
comply with all requirements of this section shall be exempt
therefrom provided that such wine was sold at retail in this
Commonwealth as of December 1, 1960, and remains the
same in content, label and container.

3VAC 5-40-40. Beer
on-premises limitations;
devices.

off- and
opening

containers; sizes;
novel containers;

A. Beer may be sold at retail only in or from the original
containers of the sizes which have been approved by the
appropriate federal agency.

B. No beer shall be sold by licensees for off-premises
consumption in any container upon which the original closure
has been broken, except for a growler or reusable container
that is federally approved to hold a malt beverage, has a
resealable closure and is properly labeled. Growlers may only
be used by brewpubs persons licensed to sell beer for both
on- and off-premises consumption. Further, licensees shall not
allow beer dispensed for on-premises consumption to be
removed from authorized areas upon the premises.

C. Novel or unusual containers are prohibited except upon
special permit issued by the board. In determining whether a
container is novel or unusual the board may consider, but is
not limited to, the factors set forth in 3 VAC 5-40-30.

D. No retail beer licensee shall sell at retail any beer
packaged in a metal container designed and constructed with
an opening device that detaches from the container when the
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container is opened in a manner normally used to empty the
contents of the container.

3 VAC 5-40-50. Beer; qualifying procedures; samples;
exceptions; disqualifying label factors.

A. Beer sold in the Commonwealth shall be first approved by
the board as to content, container and label.

1. A—certification An application acceptable to the board or
on a form prescribed by the board describing the
merchandise may-acecompany shall be submitted for each
new brand and type of beer offered for sale in the
Commonwealth. A eertificationfee-and-a registration fee in
such amounts as may be established by the board shall be
included with each new-certification application.

3- 2. All beer sold in the Commonwealth shall conform with
regulations adopted by the appropriate federal agency,
relating to labels, definitions and standards of identity.
Applicants shall submit a certified copy of the approval of
the label by such federal agency.

4.-Subseguent-sales-under-an-approved-label-shall-conform
fioati is of ainall
by-the-beard-

B. A brewery licensee or a wholesale beer licensee shall upon
request furnish the board without compensation a reasonable
quantity of each brand of beer sold by him for chemical
analysisi—provided,—however,—that—the—board—may—require
recertification-of the-merchandise-involved-in-lieu-of -analysis
of —such—a—sample—A—fee—in—such—amount—as—may—be
ESEab.'FS.I eg_ b_5 the—board—shall—be—included —with—eaet

C. Any beer whose contents, label or container does not
comply with all requirements of this section shall be exempt
therefrom provided that such beer was sold at retail in this
Commonwealth as of December 1, 1960, and remains the
same in content, label and container.

D. While not limited thereto, the board may withhold approval
of any label which contains any statement, depiction or
reference that:

1. Implies or indicates that the product contains wine or
spirits;

2. Implies the product contains above average alcohol for
beer;

3. Is suggestive of intoxicating effects;
4. Would tend to induce minors to drink;
5. Would tend to induce persons to consume to excess;

6. Is obscene, lewd or indecent;

7. Implies or indicates that the product is government
(federal, state or local) endorsed;

8. Implies the product enhances athletic prowess or implies
such by any reference to any athlete, former athlete or
athletic team except that references to athletes or athletic
teams shall be allowed to the extent such references are
permitted in point-of-sale advertising pursuant to 3 VAC 5-
20-10;

9. Implies endorsement of the product by any prominent
living person;

10. Makes any humorous or frivolous reference to any
intoxicating drink.

VA.R. Doc. No. R03-115; Filed July 7, 2004, 10:39 a.m.

L 4 L 4

TITLE 4. CONSERVATION AND NATURAL
RESOURCES

BOARD OF GAME AND INLAND FISHERIES

REGISTRAR'S NOTICE: The Board of Game and Inland
Fisheries is exempt from the Administrative Process Act
pursuant to subdivision A 3 of § 2.2-4002 of the Code of
Virginia when promulgating regulations regarding the
management of wildlife. The department is required by § 2.2-
4031 of the Code of Virginia to publish all proposed and final
wildlife management regulations, including length of seasons
and bag limits allowed on the wildlife resources within the
Commonwealth of Virginia.

Title of Regqulation: 4 VAC 15-40. Game: In General

(amending 4 VAC 15-40-280).
Statutory Authority: §§ 29.1-501 and 29.1-502 of the Code of
Virginia.
Public Hearing Date: August 19, 2004 - 9 a.m.
Public comments may be submitted until August 19, 2004.

Notice to the Public: The Board of Game and Inland Fisheries
has ordered to be published, pursuant to §§29.1-501 and
29.1-502 of the Code of Virginia, the following proposed
amendments to board regulations. A public comment period
on the proposed regulations opened June 25, 2004, and
remains open until August 19, 2004. Comments submitted
must be in writing; must be accompanied by the name,
address and telephone number of the party offering the
comments; should state the regulatory action desired; and
should state the justification for the desired action. Comments
should be sent to Phil Smith, Policy Analyst and Regulatory
Coordinator, Department of Game and Inland Fisheries, 4016
West Broad Street, Richmond, Virginia 23230, and need to be
received no later than August 12, 2004, in order to ensure that
the board will have opportunity to review them before taking
final action.

A public hearing on the advisability of adopting or amending
and adopting the proposed regulation, or any parts thereof,
will be held during a meeting of the board to take place at the
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Department of Game and Inland Fisheries, 4000 West Broad
Street, Richmond, Virginia, beginning at 9 a.m. on Thursday,
August 19, 2004, at which time any interested citizen present
shall be heard. If the board is satisfied that the proposed
regulation, or any parts thereof, is advisable in the form in
which published or as amended after receipt of the public's
comments, the board may adopt regulation amendments as
final at the August 19 meeting. The regulation or regulation
amendments adopted may be either more liberal or more
restrictive than that proposed and being advertised under this
notice.

Agency Contact: Phil Smith, Policy Analyst and Regulatory
Coordinator, Department of Game and Inland Fisheries, 4016
West Broad Street, Richmond, VA 23230, telephone (804)

367-1000, FAX (804) 367-0488 or e-mail
RegComments@dgif.state.va.us.
Summary:

The proposed amendments establish the requirement for an
annual hunting stamp, with the cost to correspond to that of
an annual state resident hunting license, to hunt on private
lands managed by the department through a lease
agreement or similar memorandum of understanding. This
annual hunting stamp is in addition to all required licenses
to hunt.

4 VAC 15-40-280. Department-owned eor, controlled, or
managed lands; annual stamp for hunting on private
lands managed by the department.

A. The open seasons for hunting and trapping, as well as
hours, methods of taking, and bag limits for department-
owned or controlled lands, or lands managed by the
department under cooperative agreement, shall conform to
the regulations of the board unless excepted by posted rules
established by the director or his designee. Such posted rules
shall be displayed at each recognized entrance to the land
where the posted rules are in effect.

B. Department-owned lands shall be open to the public for
wildlife observation and for hunting, fishing, trapping, and
boating (as prescribed by 4 VAC 15-320-100) under the
regulations of the board. Other activities deemed appropriate
by the director or his designee may be allowed by posted
rules, by written authorization from the director or his
designee, or by special permit.

C. No person shall hunt on private lands managed by the
department through a lease agreement or other similar
memorandum of agreement where the department issues an
annual hunting stamp without having purchased a valid annual
hunting stamp. The annual hunting stamp shall be in addition
to the required licenses to hunt, and the cost of such stamp
shall be the same as the cost of the annual state resident
hunting license in § 29.1-303 of the Code of Virginia.

D. Activities that are not generally or specifically authorized in
accordance with subsection-A-or-B subsections A through C of
this section are prohibited and shall constitute a violation of
this regulation.

VA.R. Doc. No. R04-224; Filed July 7, 2004, 11:12 a.m.

* kkkkkkKk

Title of Regulation: 4 VAC 15-260. Game: Waterfowl and
Waterfowl Blinds (amending 4 VAC 15-260-10).

Statutory Authority: §§ 29.1-501 and 29.1-502 of the Code of
Virginia.

Public Hearing Date: N/A -- Public comments may be
submitted until July 25, 2004.

Notice to the Public: The Board of Game and Inland Fisheries
has ordered to be published, pursuant to §§29.1-501 and
29.1-502 of the Code of Virginia, the following proposed
amendments to board regulations. A public comment period
on the proposed regulations opened June 25, 2004, and
remains open until July 25, 2004. Comments submitted must
be in writing; must be accompanied by the name, address and
telephone number of the party offering the comments; should
state the regulatory action desired; and should state the
justification for the desired action. Comments should be sent
to Phil Smith, Policy Analyst and Regulatory Coordinator,
Department of Game and Inland Fisheries, 4016 West Broad
Street, Richmond, Virginia 23230.

If the director is satisfied that the proposed regulation, or any
parts thereof, is advisable in the form in which published or as
amended after receipt of the public's comments, under the
authority delegated by the board the director may adopt
regulation amendments as final on or after July 26, 2004. The
regulation or regulation amendment adopted may be either
more liberal or more restrictive than that proposed and being
advertised under this notice.

Agency Contact: Phil Smith, Policy Analyst and Regulatory
Coordinator, 4016 West Broad Street, Richmond, VA 23230,
telephone (804) 367-1000, FAX (804) 367-0488 or e-mail
RegComments@dgif.state.va.us.

Summary:

The proposed amendments repeal the existing definition of
"blind," define "stationary blind" to reflect the term's
definition in § 29.1-341 of the Code of Virginia as amended
by the 2004 Session of the General Assembly, and define
"floating blind" using the stationary blind definition as a
basis.

4 VAC 15-260-10. “Blind™ "Floating blind" and "stationary
blind" defined.

"Floating blind" means a floating device, whether in motion or
anchored, that can be occupied by and conceal one or more
hunters, uses a means of concealment other than the device's
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paint or coloration, and is used in the public waters for the
purpose of hunting and shooting waterfowl.

"Stationary blind" means a structure erected at a fixed location
either on the shores of the public waters or in the public
waters for the purpose of hunting and shooting waterfowl. A
stationary blind shall be (i) of such size and strength that it can
be occupied by and conceal one or more hunters or (ij) large
enough to accommodate and conceal a boat or skiff from
which one or more hunters intend to hunt or shoot waterfowl.

All such devices and structures shall come within the
provisions of the laws for hunting waterfowl, which require that
blinds be licensed.

VA.R. Doc. No. R04-225; Filed July 7, 2004, 11:12 a.m.

* kkkkkk Kk

Title of Regulation: 4 VAC 15-320. Fish: Fishing Generally
(amending 4 VAC 15-320-100).

Statutory Authority: §§ 29.1-501 and 29.1-502 of the Code of
Virginia.
Public Hearing Date: August 19, 2004 - 9 a.m.

Public comments may be submitted until August 19, 2004.

Notice to the Public: The Board of Game and Inland Fisheries
has ordered to be published, pursuant to §§ 29.1-501 and
29.1-502 of the Code of Virginia, the following proposed
amendments to board regulations. A public comment period
on the proposed regulations opened June 25, 2004, and
remains open until August 19, 2004. Comments submitted
must be in writing; must be accompanied by the name,
address and telephone number of the party offering the
comments; should state the regulatory action desired; and
should state the justification for the desired action. Comments
should be sent to Phil Smith, Policy Analyst and Regulatory
Coordinator, Department of Game and Inland Fisheries, 4016
West Broad Street, Richmond, Virginia 23230, and need to be
received no later than August 12, 2004, in order to ensure that
the board will have opportunity to review them before taking
final action.

A public hearing on the advisability of adopting or amending
and adopting the proposed regulation, or any parts thereof,
will be held during a meeting of the board to take place at the
Department of Game and Inland Fisheries, 4000 West Broad
Street, Richmond, Virginia, beginning at 9 a.m. on Thursday,
August 19, 2004, at which time any interested citizen present
shall be heard. If the board is satisfied that the proposed
regulation, or any parts thereof, is advisable in the form in
which published or as amended after receipt of the public's
comments, the board may adopt regulation amendments as
final at the August 19 meeting. The regulation or regulation
amendments adopted may be either more liberal or more
restrictive than that proposed and being advertised under this
notice.

Agency Contact: Phil Smith, Policy Analyst and Regulatory
Coordinator, Department of Game and Inland Fisheries, 4016
West Broad Street, Richmond, VA 23230, telephone (804)
367-1000, FAX (804) 367-0488 or e-mail
RegComments@dgif.state.va.us.

Summary:

As authorized by the General Assembly in the 2004
Appropriation Act, the proposed amendment establishes a
$1.00 fee per visitor to Department of Game and Inland
Fisheries-owned fish hatcheries to provide for visitor access
to, and offset the cost of supervising visitors at, the fish
hatcheries.

4 VAC 15-320-100. Department-owned or controlled lakes,
ponds, streams or, boat access sites, or hatcheries;
hatchery visitor fee.

A. Motors and boats. Unless otherwise posted at each
recognized entrance to any department-owned or controlled
lake, pond or stream, the use of boats propelled by gasoline
motors, sail or mechanically operated recreational paddle
wheel is prohibited. Department employees and other
government agency officials may use gasoline motors in the
performance of official duties.

B. Method of fishing. Taking any fish at any department-
owned or controlled lake, pond or stream by any means other
than by use of one or more attended poles with hook and line
attached is prohibited unless otherwise posted in which case
cast nets (subject to 4 VAC 15-360-10 B) may be used for
collecting nongame fish for use as bait.

C. Hours for fishing. Fishing is permitted 24 hours a day
unless otherwise posted at each recognized entrance to any
department-owned or controlled lake, pond, stream, or boat
access site.

D. Seasons; hours and methods of fishing; size and creel
limits; hunting and trapping. The open seasons for fishing, as
well as fishing hours, methods of taking fish and the size,
possession and creel limits, and hunting and trapping for
department-owned or department-controlled lakes, ponds,
streams or boat access sites shall conform to the regulations
of the board unless otherwise excepted by posted rules by the
director or his designee. Such posted rules shall be displayed
at each lake, pond, stream or boat access site, in which case
the posted rules shall be in effect. Failure to comply with
posted rules concerning seasons, hours, methods of taking,
bag limits, and size, possession and creel limits shall
constitute a violation of this regulation.

E. Other uses. Camping overnight or building fires (except in
developed and designated areas), swimming, or wading in
department-owned or department-controlled lakes, ponds or
streams (except by anglers, hunters and trappers actively
engaged in fishing, hunting or trapping), is prohibited. All other
uses shall conform to the regulations of the board unless
excepted by posted rules.

F. Fishing tournaments, etc. It shall be unlawful to organize,
conduct, supervise or solicit entries for fishing tournaments,
rodeos or other fishing events on lakes, ponds, or streams
owned by the department, for which prizes are offered,
awarded or accepted based on size or numbers of fish caught,
either in money or other valuable considerations. This chapter
will not prohibit events approved by the department that are
intended to promote youth fishing or provide instruction,
provided no prizes, as defined above, are awarded and no
participation fees are charged.

Virginia Register of Regulations

2490



Proposed Regulations

G. The department maintains operation of and visitor access
to state-owned fish hatcheries. To offset the cost of
supervising visitors at the fish hatcheries, a fee of $1.00 will
be charged per visitor.

VA.R. Doc. No. R04-226; Filed July 7, 2004, 11:11 a.m.

L 4 *

TITLE 8. EDUCATION

STATE BOARD OF EDUCATION

Title of Regulation: 8 VAC 20-690. Regulations for Scoliosis
Screening Program (adding 8 VAC 20-690-10 through
8 VAC 20-690-50).

Statutory Authority: § 22.1-273.1 of the Code of Virginia.

Public Hearing Date: September 22, 2004 - 11 a.m.
Public comments may be submitted untii 5 p.m. on
September 25, 2004.
(See Calendar of Events section
for additional information)

Agency Contact: Dr. Margaret N. Roberts, Office of Policy and
Public Affairs, Department of Education, PO Box 2120, 101
North 14th Street, 25th Floor, Richmond, VA 23219, telephone
(804) 225-2540, FAX (804) 225-2524, or e-mail
mroberts@mail.vak12ed.edu.

Basis: Section 22.1-273.1 of the Code of Virginia mandates
that local school boards implement a scoliosis screening
program. School boards are required to implement a program
consisting of the provision of parent educational information
on scoliosis or the provision of regular scoliosis screenings for
students in grades five through ten. The Code of Virginia
requires the Board of Education to promulgate regulations for
the implementation of such screenings, which shall address,
but shall not be limited to, requirements and training for school
personnel and volunteers who may conduct such screenings;
procedures for the notification of parents when evidence of
scoliosis is detected; and such other provisions as the board
deems necessary. Compliance is mandatory.

Purpose: This regulatory action is essential to protect the
health, safety, and welfare of public school students in the
Commonwealth. Educators and health care professionals
recognize that the health of students impacts their ability to
learn and achieve in the academic setting. The purpose of a
scoliosis screening program is to identify students with spinal
deformities that may cause impairment of the body’s range of
motion and endurance, and, in advanced stages, may cause
back pain and impair functions of other parts of the body. With
early identification and intervention, scoliosis may be
prevented from progressing so that it does not interfere with
mobility, activity, or comfort. The goal of the proposal is to
ensure that parents are provided educational information on
scoliosis or that regular screenings of students for scoliosis
occur to assist with early identification of students with
abnormal spinal curvatures, and to provide interventions to
prevent further structural deformity and resulting secondary
problems.

Substance: The proposed regulations’ substantive provisions
include a definitions section, a provision requiring a scoliosis
program, sections addressing the provision of parent
educational information and the provision of regular scoliosis
screenings, and a provision requiring training of school
division personnel and volunteers necessary for
implementation of screening program.

Issues: The advantages of implementing the new regulations
include:

1. Protecting the health and welfare of public school
students by identifying students with spinal deformities that
may cause impairment of the body’s range of motion and
endurance, cause back pain, or impair functions of other
parts of the body;

2. Providing parents with educational information on
scoliosis that emphasizes and makes them aware of the
importance of early identification and the need for
treatment, and that helps to allay fears of the screening
procedure;

3. Providing parents with educational information on
scoliosis that may assist them in the observation and
screening of their children;

4. Identifying students that may not normally be screened
due to lack of health care insurance; and

5. Ensuring a healthier school age population, which can
enhance academic success.

A disadvantage associated with the scoliosis program may be
the minimal fiscal impact it may have on local school divisions.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. House Bill 1834 enacted
by the 2003 Session of the General Assembly, and codified in
§ 22.1-273.1 of the Code of Virginia, requires all local school
boards to ‘"provide parent educational information or
implement a program of regular screening for scoliosis for
pupils in grades five through ten ..." Pursuant to a legislative
mandate, the board proposes to promulgate these regulations
in order to implement these requirements.

Estimated economic impact. Prior to House Bill 1834, Virginia
law did not address scoliosis screening. As a matter of policy
the Virginia Department of Education (department) has
encouraged, but not required, screening. Recently, the
department surveyed the 132 Virginia school divisions
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concerning whether they screen for scoliosis, and if they
screen, whether a scoliometer is used. Out of the 82
responding school divisions, 60 report that students are
screened for scoliosis.

Under the new law, all school divisions must either screen for
scoliosis or provide parents with educational information on
scoliosis. If school divisions choose to comply by providing
parents with educational information, the costs will be
relatively small. The department has stated that it will provide
school divisions with three pages of information on scoliosis
that may be copied and distributed to parents.

Screening for scoliosis has been controversial and not
universally accepted or required. The U.S. Public Health
Service (part of the U.S. Department of Health and Human
Services) convened a panel of experts, called the U.S.
Preventive Services Task Force' (USPSTF), to rigorously
evaluate clinical research in order to assess the merits of
preventive measures, including screening tests. The 1996
USPSTF report questioned the value and cost-effectiveness
of school screening for scoliosis. The USPSTF and the
Canadian Task Force on the Periodic Health Examination
both state that insufficient evidence exists to support universal
school-based screening.2 Essentially all researchers have
observed that school-based screening results in a large
number of false positives. When a child tests positive in the
screening, his or her parents or guardians are recommended
to take the child to a physician to be examined and have x-
rays taken. Most students who receive a positive evaluation in
their screening are found to not need any treatment once x-
rays are taken.® Also, as Morissy (1999) mentions, some of
those found to need treatment would have been (and may
already have been) diagnosed by their pediatrician without the
screening. According to Greiner (2002), "Patients with severe
curves are not difficult to diagnose (without screening).
Although some advocates still recommend school-based
screening of adolescents, there is no evidence to support
these programs."

The time and monetary costs associated with screening and
follow-up doctor’s office visits are substantial. Monetary costs
include salaries for paid personnel and seminars to train
screeners, and the fees paid by parents and medical insurers
for visits to the doctor’s office. The parent’s time away from
work and the child’s time away from school are also costly. In
addition, the child likely endures some stress due to visiting
the doctor and concern about his or health. Also, Cote et al
(1998) point out that "Exposure to diagnostic radiation in
patients with adolescent idiopathic scoliosis may result in a
small but significant increase in cancer rates." For those
children who do not have scoliosis or only scoliosis that does
not necessitate or improve with early treatment, the false

! The U.S. Preventive Services Task Force (USPSTF) was convened by the
U.S. Public Health Service to rigorously evaluate clinical research in order to
assess the merits of preventive measures, including screening tests, counseling,
immunizations, and chemoprevention. The Task Force's pioneering efforts
culminated in the 1989 Guide to Clinical Preventive Services. A second edition
of the Guide was published in 1996. (source:
http://www.ahrq.gov/clinic/uspstfab.htm).

2 Source: Greiner (2002).
3 Sources: Greiner (2002); Morissy (1999); and Yawn et al (1999)

positive from screening will create the aforementioned costs
without producing benefit. For those children that do have
scoliosis that may be successfully treated through early
diagnosis, the aforementioned costs are likely exceeded by
the benefit of reduced probability of future surgery, pain, and
other problems associated with undiagnosed severe scoliosis.

The number of children who can benefit from early treatment
and would not otherwise have been diagnosed is small. For
example, Yawn et al (1999) collected data on school
screening for scoliosis in Rochester, Minnesota. Out of 2,242
children screened, 92 (4.1%) were referred for further
evaluation. Of these, 68 (74%) already had a documented
medical or chiropractic evaluation of scoliosis. Of the 92
referred for further evaluation, nine were deemed to need
treatment. Four of those nine children had already been
identified prior to the school screening. Thus, 0.2% (5 out of
2,242) of the screened students likely benefited from the
screening. Since as Greiner (2002) notes, "the long-term
health outcomes for treated versus untreated patients with
scoliosis have not been well studied," we do not have a good
estimate of how much, if at all, these children who receive
early treatment due to screening actually benefit.

In practice there are essentially two methods used in
screening for scoliosis: a visual judgment method called the
Adams forward bend test, and measurement with an
instrument called a scoliometer.* Out of the 57 school
divisions that report how their students are screened, 35
report the use of a scoliometer.’ There is no consensus in the
peer-reviewed literature concerning the accuracy and
usefulness of the scoliometer versus the Adams forward bend
test. Bunnell (1984) developed the scoliometer with the intent
of producing a low-cost method of screening for scoliosis that
was more accurate than the Adams forward bend test.
Grossman et al (1995) recommended that a scoliometer be
used for screening since the Adams forward bend test failed
to find significant "truncal rotation abnormalities" that are
detected with the scoliometer. On the other hand, Cote et al
(1998) determined that "the Scoliometer has a high level of
inter-examiner measurement error that limits its use as an
outcome instrument. Because (the) Adam's forward bend test
is more sensitive than the Scoliometer, the authors believe
that it remains the best noninvasive clinical test to evaluate
scoliosis." Since research is inconclusive as to which method
of screening is more accurate, there appears to be no clear
benefit to requiring that one method be exclusively used over
the other when schools do screen for scoliosis.
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Businesses and entities affected. The proposed regulations
affect the 132 school divisions, their staff, and students.

Localities particularly affected. The proposed regulations
particularly affect those school divisions that are not currently
screening for scoliosis.

Projected impact on employment. The proposed regulations
are unlikely to significantly affect employment since schools
that do not screen for scoliosis will only be required to
distribute information to parents on scoliosis. As mentioned,
the department will supply school divisions with three pages of
information on scoliosis that can be copied and distributed to
meet this requirement.

Effects on the use and value of private property. The
proposed regulations will result in a moderate increase in the
use of copy machines by school divisions.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The agency agrees with
the economic impact analysis done by DPB on May 18, 2004.
The agency will continue to examine the economic and
administrative impact of the regulations as they progress
through the Administrative Process Act process.

Summary:

The proposed regulations are being promulgated to
implement the requirements of House Bill 1834 enacted by
the 2003 Session of the General Assembly, and codified in
§ 22.1-273.1 of the Code of Virginia, which requires all local
school boards to implement a scoliosis screening program
that requires either the provision of parent educational
information on scoliosis or the provision of regular scoliosis
screenings for students in grades 5 through 10.

The proposed regulations provide school boards with the
requirements that they must adhere to in order to fulfill the
statutory mandate. The regulations (i) require local school
divisions to either provide parent educational information on
scoliosis for students in grades 5 through 10 or implement a
program of regular screening for scoliosis for students in
grades 5 through 10; (ii) provide that parents may opt their
child out of any screening program; (iii) mandate that
parents receive education information describing the
purpose and need for scoliosis screening; (iv) require
school boards conducting scoliosis screenings to adhere to
certain procedures and requirements; and (v) mandate
training of school personnel and volunteers in acceptable
screening procedures.

CHAPTER 690.
REGULATIONS FOR SCOLIOSIS SCREENING PROGRAM.

8 VAC 20-690-10. Definitions.

The following words and terms when used in this regulation

shall have the following meanings unless the context clearly
indicates otherwise:

"Forward bend test" means a procedure to assess the

possible presence of abnormal spinal curvature.

"Scoliometer" means a device for measuring the amount of

abnormal curvature in the spine.

"Scoliosis" means a lateral or sideways curvature of the spine,

generally associated with the rotation of the spine and rib
cage.

"Scoliosis screening” means a postural screening process of

assessment and evaluation used to identify students with
spinal deviations at an early stage of development and to refer
students for a medical evaluation. Early detection and
intervention may prevent further structural deformity and
resulting secondary problems.

8 VAC 20-690-20. Scoliosis program.

A. Each school board shall implement a scoliosis program that
shall consist of the provision of parent educational information
on scoliosis for students in grades 5 through 10 or the
implementation of a program of regular screening for scoliosis
for students in grades 5 through 10. School boards shall not
impose a fee for any scoliosis program implemented.

B. School boards shall not be required to screen students in
grades 5 through 10 who have been admitted for the first time
to a public school and who have been tested for scoliosis as
part of the comprehensive physical examination required by
§ 22.1-270 of the Code of Virginia or those students whose
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parents have indicated their preference that their children not
participate in scoliosis screening.

C. Each school board shall review and adhere to the federal
Family Educational Rights and Privacy Act (20 USC § 1232g;
34 CFR Part 99) and the Protection of Pupil Rights Act (20
USC § 1232h; 34 CFR Part 98) in the development and
implementation of a regular scoliosis screening program.

8 VAC 20-690-30. Parent educational information.

A. School boards implementing a scoliosis program consisting
of the provision of parent educational information on scoliosis
shall provide such information to the parents of students in
grades 5 through 10 within 60 business days after the opening
of school each year.

B. Parent educational information on scoliosis shall include
but not be limited to (i) a definition of scoliosis, (i) a
description of how scoliosis is identified, (iii) a statement
describing why it is important to screen for the condition, (iv) a
description of the types of screening procedures, (v) a
description of potential treatments for the condition, and (vi)
information on where screening may be obtained.

8 VAC 20-690-40. Regular scoliosis screening.

A. School boards implementing a scoliosis program of
regularly screening students in grades 5 through 10 shall
provide written notice to parents a minimum of 10 business
days prior to screening.

B. The written notice shall contain (i) information indicating
when the screening will occur, (i) the purpose of screening
that shall include the parent educational information described
in 8 VAC 20-690-30, (iii) a procedure for notifying parents of
students who are identified as having a possible spinal
curvature, and (iv) a procedure for parents to opt out of the
screening.

C. School boards implementing a scoliosis program of regular
screening shall screen each student in selected grades 5
through 10 a minimum of two times during the six-year period
except for those students entering the school division for the
first time during the 10th grade year who shall be screened
once.

D. Parent educational information as required by 8 VAC 20-
690-20 shall be provided to parents of students in selected
grades 5 through 10 who are not screened.

8 VAC 20-690-50. Training required for personnel and
volunteers.

A. School boards implementing a scoliosis program of regular
screening shall provide training for school personnel and
volunteers who may conduct the screening. School boards
may seek volunteers from among professional health care
providers to provide training, to perform screenings, or both.
School boards using volunteers shall comply with all
requirements of the Family Educational Rights and Privacy
Act (20 USC § 1232g; 34 CFR Part 99) and the Protection of
Pupil Rights Act (20 USC § 1232h; 34 CFR Part 98) in
maintaining the confidentiality of student records.

B. Training of school personnel and volunteers shall be
conducted by qualified licensed medical practitioners.
Practitioners may use various training methods including, but
not limited to, in-person training, video instruction, or review of
a training manual.

C. Practitioners shall provide training in medically accepted
scoliosis screening procedures including the use of the
forward bend test, or use of a scoliometer, or both, to school
personnel and volunteers.

VA.R. Doc. No. R04-5; Filed July 7, 2004, 9:10 a.m.

L 4 *

TITLE 12. HEALTH

STATE BOARD OF HEALTH

Title of Regqulation: 12 VAC 5-585. Biosolids Use
Regulations (amending 12 VAC 5-585-310, 12 VAC 5-585-
460, 12 VAC 5-585-480 and 12 VAC 5-585-490).

Statutory Authority: § 32.1-164.5 of the Code of Virginia.

Public Hearing Dates:
August 17, 2004 - 7 p.m. (Warrenton)
August 18, 2004 - 7 p.m. (Richmond)
August 19, 2004 - 7 p.m. (Farmville)
Public comments may be submitted until September 24,
2004.
(See Calendar of Events section
for additional information)

Agency Contact: C.M. Sawyer, Director, Division of
Wastewater Engineering, Department of Health, 109 Governor
Street, 5th Floor, Richmond, VA 23219, telephone (804) 864-
7463, FAX (804) 864-7475, or e-mail
cal.sawyer@vdh.virginia.gov.

Basis: Section 32.1-164.5 of the Code of Virginia provides the
authority for the Board of Health to promulgate regulations to
ensure that (i) sewage sludge permitted for land application,
marketing or distribution is properly treated or stabilized, (ii)
land application, marketing and distribution of sewage sludge
is performed in a manner that will protect public health and the
environment, and (iii) the escape, flow or discharge of sewage
sludge into state waters, in a manner that would cause
pollution of state waters, as those terms are defined in § 62.1-
44.3, will be prevented.

Purpose: These amendments are designed to provide a
consistent and uniform set of state requirements that will
address a number of issues that local governments must
routinely deal with. It is anticipated that the development of
state requirements will eliminate the need to develop
nonuniform local requirements in these areas of concern and
prevent extended litigation, brought by permitted entities,
concerning restrictive local government ordinances.

The purpose of the amendments is to address the following
requirements:
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1. Posting of informational signs at permitted sites prior to
and during land application of biosolids, including specifying
sign dimensions, informational content and location.

2. Evidence of financial responsibility (such as liability
insurance or other financial resources) in a determined
amount, provided by permit applicants and maintained by
permitted entities and established for the purpose of
compensating third parties for personal injury or property
damage and removing or remediating any established
environmental contamination resulting from the land
application of biosolids.

3. Notification of local governments prior to the land
application of biosolids at specific sites. The contents and
timing of such notices are to be specified.

4. Development and implementation of spill prevention and
response plans by permitted entities. Such plans are to also
address the tracking of residues on state roads by biosolids
transport vehicles.

5. Methods for communicating information on complaints
and reported incidents related to or arising from the land
application of biosolids.

These state requirements will protect public health by
providing additional means to communicate health-related
concerns of the neighbors of land application sites. Those
concerns can serve as a basis for additional operational
restrictions placed on land appliers by the Virginia Department
of Health to further protect those neighbors from any adverse
impacts of land application operations.

Substance: 12 VAC 5-585-310 - The permitted contractor
would be required to furnish evidence of current liability
insurance or other methods of assuring financial responsibility
(established by regulation) in an amount not less than
$1 million. The larger size companies would be required to
have at least $2 million in financial resources for insurance
purposes. Such insurance would be necessary to obtain and
hold a state permit.

12 VAC 5-585-460 - The permitted contractor would be
required to notify local governments, at least 15 days in
advance of commencing land application operations, by
submitting written notification that includes information
identifying the land application sites, estimated dates of
operations and telephone numbers of contact personnel with
the contractor, the biosolids producer and the Virginia
Department of Health. In addition, the permitted contractor
would be required to notify local governments and the Virginia
Department of Health within 24 hours of the receipt of a
complaint of the actions taken to resolve the complaint. Also,
the contractors would be required to document their
responses to complaints.

12 VAC 5-585-480 - The permitted contractor would be
required to post signs at land application sites at least 48
hours in advance of commencing land application operations.
The signs must be visible and readable from a public right of
way and contain specific information. Also, the signs must
remain in place both during and for 48 hours following the land
application operations. The Virginia Department of Health can

revise this requirement when site-specific circumstances
justify the changes.

12 VAC 5-585-490 - The permitted contractor would be
required to prevent the drag-out and tracking of dirt, debris
and biosolids on public roads from their land application
operations. The proposed amendments will include specific
requirements for reporting of any off-site spills of biosolids.
The permitted contractor is made responsible for assuring and
reporting on the prompt cleanup of spills and any tracking of
solids onto roads.

Issues: The Petition for Rulemaking was submitted by
Synagro WWT, Inc., Recyc Systems, Inc., and Nutri-Blend
Inc., corporations that have been issued permits for land
application of biosolids in various Virginia counties, through
the Biosolids Use Regulations (12 VAC 5-585). The petition
was brought before the State Board of Health at their April 26,
2002, meeting for consideration of initiating the rulemaking
process. The State Board of Health approved the
development of amendments to the Biosolids Use Regulations
followed by publication of a Notice of Intended Regulatory
Action (NOIRA) at that meeting. Proposed amendments were
subsequently developed through the Biosolids Use
Regulations Advisory Committee (BURAC) and brought to the
State Board of Health at their October 25, 2002, meeting. The
State Board of Health approved the proposed revisions at that
meeting with the provision that any public comments received
following publication of the NOIRA be considered for any
justified changes to the proposed amendments prior to
publication in the Virginia Register. The NOIRA public
comment period closed on December 6, 2002. The public
comments received up to that date did not raise any new
issues that had not been discussed at prior BURAC meetings.

The majority of the BURAC members were in favor of the draft
amendment language. However, several members of the
committee requested that more stringent requirements be
included in the draft revisions and filed a minority report to the
State Board of Health together with the Virginia Department of
Health staff report. A few of the BURAC minority report
recommendations were incorporated into the proposed
amendments. In addition, a majority of committee members
requested that the requirements for submittal of notifications
to local government and requirements for posting of signs at
land application sites be discretionary on the desires of local
government. Thus, these requirements would only take effect
if required by an adopted local ordinance. However, the state
has not authorized the localities to establish such
discretionary requirements in relation to the Biosolids Use
Regulations.

The advantage of adopting the requested amendments is that
the credibility of this controversial state permit program will be
enhanced. The availability of financial resources to support
cleanup costs due to any pollution resulting from the land
application of biosolids, was deemed by the public and local
government, to be a key issue in assuring the safety of those
operations. However, the lines of authority, to require that
specific insurance provisions be provided for issuance of land
application permits, are not entirely clear.
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By establishing reasonable requirements for land application
operations, the most economical and most beneficial means
of sludge management will continue to be available to the
owners of sewage treatment works, who are primarily
metropolitan governments.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section § 2.2-4007
H requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The general assembly
mandates in § 32.1-164.5 of the Code of Virginia that the
State Board of Health, with the assistance of the Department
of Environmental Quality (DEQ) and the Department of
Conservation and Recreation (DCR), promulgate regulations
to ensure that (i) sewage sludge permitted for land application,
marketing, or distribution is properly treated or stabilized, (ii)
land application, marketing, and distribution of sewage sludge
is performed in a manner that protects public health and the
environment, and (iii) the escape, flow, or discharge of
sewage sludge is not performed in a manner that would cause
pollution of state waters. The biosolids use regulations are
being amended in response to a petition for rulemaking from
entities that have been issued permits for land application of
biosolids in various counties across the Commonwealth.
Section 2.2-4007 of the Code of Virginia provides that any
person may petition an agency to request the development of
a new regulation or an amendment to an existing regulation.

In response to the petition for rulemaking, the State Board of
Health has proposed the following amendments to the
biosolids use regulations: (1) Entities issued permits for land
application of biosolids will be required to provide written
evidence of financial responsibility to the Virginia Department
of Health (VDH) and to each locality in which it is permitted to
land apply biosolids. (2) The permit holder will be required to
inform VDH, the affected local governments, and the
treatment facility from which the biosolids originated of
complaints and begin an investigation within 24 hours of
receiving the complaint. All complaints and actions taken in
response to the complaints are to be documented by the
permit holder and submitted to VDH with the monthly land
application report. Copies are also to be submitted to the
relevant local governments and the owner of the treatment
facility from which the biosolids originated. (3) Permitted
entities will be required to provide notification in writing to local
governments in whose jurisdiction biosolids are being applied
at least 15 days prior to commencing the land application
process. The proposed regulation specifies the information to
be included in the notification letter. (4) Permitted entities will
be required to post signs at all land application sites at least

48 hours prior to the application of biosolids. The signs are to
remain in place at least 48 hours after the land application
process has been completed. The proposed regulation
specifies the type, size, contents, and location of the signs. (5)
Permit holders will be responsible for the cleanup and removal
of biosolids spilled during transport to the land application site
or to and from a storage facility. The operations manual will be
required to include a plan for the prevention of spills during
transport and for the cleanup and removal of spills when they
do occur. All personnel are to be trained in the procedures for
spill cleanup and removal. All off-site spills are to be reported
to VDH and the affected local governments within 24 hours
and a written report including actions taken in response to the
spill are to be submitted to VDH and the relevant local
governments within five working days.

Estimated economic impact. The proposed regulation makes
amendments to the existing biosolids use regulations. Sewage
sludge is the solid, semisolid, or liquid by-product generated
during the treatment of wastewater at sewage treatment
plants. Biosolids refer to sewage sludge that has been treated
for pathogens, disease vector attraction, and pollutants such
that it can be used for land application, marketing, and
distribution. The biosolids use regulations establish
management practices, concentration limits and loading rates
for chemicals, and treatment and use requirements designed
to control and reduce pathogens and the attraction of disease
vectors.

Virginia’s biosolids use regulations require the same chemical
and pathogen standards required under federal regulations.
However, VDH believes that the management practices
established for land application of biosolids in Virginia are
more stringent than those required by federal regulations.
Several other states such as Florida, Wisconsin, and New
Jersey allow for the land application of biosolids. However,
according to VDH, Virginia is the only state that, in effect,
limits land application at the agronomic rate to once in three
years (classified as infrequent) by requiring extensive soil and
groundwater monitoring for all land applications taking place
more than once every three years.

According to a study by the National Academy of Sciences’,
approximately 5.6 million dry tons of sewage sludge are used
or disposed of annually in the United States. Of this,
approximately 60% or 3.36 million dry tons are used for land
application. In Virginia, 200,000 dry tons of biosolids were
land applied on 42,000 acres of land in 2002.

Regulations governing the use of biosolids have been in place
in Virginia since 1979. The proposed regulation amends the
existing biosolids use regulations to include financial
responsibility requirements, additional sign-posting and
notification requirements, procedures for handling complaints,
and the development and implementation of a spill prevention
and response plan during the transportation of biosolids by
permitted entities. The proposed amendments were
developed by the biosolids use regulations advisory
committee (BURAC) that included state and local government
representatives, representatives of biosolids land applicators,

! “Biosolids Applied to Land: Advancing Standards and Practices”, National
Academy of Sciences, 2002.
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representatives of farm and agriculture interests in Virginia,
and other interested parties. While a majority of BURAC
members were in favor of the draft amendment language, two
members requested more stringent requirements be included
in the regulation and filed a minority report to the State Board
of Health. According to VDH, some of the minority report
recommendations have been incorporated into the proposed
regulation.

(1) Entities issued permits for land application of biosolids will
be required to provide evidence of financial responsibility,
including both current liability insurance and pollution
insurance, to VDH and to each locality in which they are
permitted to land apply biosolids. The regulation requires all
permitted entities to provide financial assurance of at least
$1,000,000 per occurrence. In addition to the per occurrence
amount, permitted entities will also be required to provide a
minimum aggregate amount of financial assurance:
$1,000,000 for entities with less than $5,000,000 in annual
gross revenue and $2,000,000 for entities with over
$5,000,000 in annual gross revenue. The coverage is to be
maintained during the entire time the entity is permitted to
transport, store, or land apply biosolids in Virginia. The funds
are to be available to pay for cleanup costs, personal injury
claims, and property damage resulting from the transport,
storage, and land application of biosolids.

Under the existing regulation, permit holders are not required
to provide any form of financial assurance. The proposed
change is in response to amendments to the Code of Virginia
during the 2003 Session of the General Assembly (Senate Bill
1088) that now requires all permit-holders to provide written
evidence of financial responsibility to VDH, to be used to pay
for claims for cleanup costs, personal injury, and property
damage resulting from the land application of biosolids. VDH
is not aware of any instances of contractors being unable to
pay for the cost of cleanup and the cost of third party claims
arising out of the land application of biosolids in Virginia.
However, according to VDH, there have been lawsuits filed
against contractors in states such as California, Pennsylvania,
and Florida in order to recoup damages arising out of the land
application of biosolids.

VDH does not believe that the proposed regulation will impose
significant additional costs on permit holders. According to
VDH, most contractors land-applying biosolids currently have
sufficient insurance to meet the minimum financial
responsibility requirements. For these contractors, there is no
additional cost associated with the proposed change.
However, for contractors not currently meeting the financial
responsibility requirements being proposed, the proposed
change is likely to impose additional costs.

The cost of getting the required coverage will depend on the
market's assessment of the risk posed by the permitted entity
to public health and the environment from the transportation,
storage, and land application of biosolids. While the precise
cost associated with getting the required financial assurance
is not known, conversations with existing land applicators
provided a range of costs. According to a large biosolids land
applicator currently meeting the proposed requirements, the
cost of purchasing the required insurance coverage is
approximately $55,000 a year. Based on conversations with a

small biosolids land applicator, smaller operations can expect
to pay around $30,000 to purchase the required insurance
coverage.

Contractors not currently meeting the proposed financial
responsibility requirements are likely to have chosen not to
carry the required coverage because the costs associated
with getting the coverage outweigh the benefits of insuring
against the risk of injury and damage resulting from
transporting, storing, and land applying biosolids. There are
two possible reasons for this: (i) the market’s perception of the
risks associated with transporting, storing, and land-applying
biosolids is less than the actual risk or (ii) the minimum
insurance requirement being proposed is too high. In the
former case, the proposed change is likely to produce a net
positive economic impact by correcting a market imperfection
and requiring biosolids land applicators to have coverage
commensurate with the risk posed to public health and the
environment from their activities. In the latter case, the
proposed change is likely to produce a net negative economic
impact by requiring biosolids land applicators to obtain
coverage higher than what would be required based on the
risk they pose.

The net economic impact of the proposed change will depend
on whether public health and environmental risks are not
being set at the optimal level through market forces or
whether the insurance requirement being proposed is
excessive. There is no data available at this time to make a
precise determination. While VDH and the land applicators
represented on the BURAC believe that most, if not all,
contractors are currently carrying insurance that meets the
proposed requirements, there was no survey done on the
current insurance coverage of all permitted entities. However,
conversations with two of the nine contractors currently
permitted to land apply biosolids indicated that they carried
insurance that met most of the requirements being proposed.
Thus, the net economic impact of the proposed change is not
likely to be very large.

(2) The permit holder will be required to inform VDH, the
affected local governments, and the treatment facility from
which the biosolids originated of all complaints and begin an
investigation into the complaints within 24 hours of receiving
them. All complaints and actions taken in response to the
complaints are to be documented by the permit holder and
submitted to VDH with the monthly land application report.
Copies are also to be submitted to the relevant local
governments and the owner of the treatment facility from
which the biosolids originated.

The existing biosolids use regulations do not specify how
complaints are to be handled and, according to VDH, the
practice varies across localities. The proposed change is
based on typical VDH policy on handling complaints. It is
being made in response to amendments to the Code of
Virginia during the 2003 Session of the General Assembly
(senate bill 1088) that now requires that VDH develop
procedures for the prompt investigation and disposition of
complaints concerning the land application of biosolids. It is
also intended to standardize the manner in which complaints
are recorded and handled.
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The proposed change is likely to impose some additional
costs. Permit holder will be required to follow a standard
procedure when handling complaints. They will be required to
report the complaint in a timely manner and provide written
documentation of the complaint and any actions taken in
response to VDH, the local government, and the treatment
facility where the biosolids originated.

However, the proposed change is also likely to produce
economic benefits. It will allow for better enforcement of the
biosolids use regulations by ensuring that complaints are
documented and handled in a consistent and reliable manner.
Moreover, it will help reduce some of the health-related
uncertainty associated with the land application of biosolids.
There has been some public uncertainty regarding potential
health impact of exposure to land-applied biosolids. The
National Academy of Sciences study found that there was no
documented scientific evidence that the federal regulations
governing the land application of biosolids had failed to protect
public health?. However, the study went on to state that
additional scientific work was needed to reduce persistent
uncertainty about the potential for adverse human health
effects from exposure to biosolids. Based on anecdotal
reports of adverse health effects, public concerns, and the
lack epidemiological investigation, the study recommended
that the Environmental Protection Agency (EPA) conduct
studies or promote and support studies that examine
exposure and potential health risks to worker and residential
populations. The study recommended that a procedural
framework be established to implement human health
investigations. A report issued by EPA® concurred and stated
that a system of tracking odor and health complaints at the
state or local level would be of tremendous help to regional
and state enforcement personnel. By requiring all complaints,
including health-related complaints, to be handled in a well-
documented and consistent manner, the proposed change will
allow for further investigation into and help reduce uncertainty
regarding potential health implications of land application of
biosolids.

The net economic impact of the proposed change will depend
on whether the additional cost of notifying authorities of
complaints, promptly investigating the complaints, and
submitting written documentation of the complaints and
actions taken in response to the required authorities and
entities are outweighed by the benefits of better enforcement
of the existing regulation and a possible reduction in the
uncertainty regarding the impact of biosolids exposure on
public health.

(3) Permitted entities will be required to provide the notification
in writing to the local governments in whose jurisdiction
biosolids are being applied at least 15 days prior to
commencing the land application process. The proposed
regulation specifies what the contents of the notification are to
be. The naotification is to include the name, address, and
phone number of the permit holder, the treatment facility from

2 Virginia’s regulations are based on 40 CFR 503, federal standards for the use
and disposal of sewage sludge.

“Land Application of Biosolids”, Status Report, Office of Inspector General,
Environmental Protection Agency, March 28, 2002.

which the biosolids originated, and the VDH contact person. It
is also to include the identification of parcels of land on which
biosolids are to be applied and the dates on which the land
application is to take place. No notification is required under
the existing biosolids use regulations. Some local government
ordinances currently require notification prior to land
application. However, these requirements vary across
localities, with some localities requiring notification up to 30
days prior to land application. The proposed change is
intended to establish minimum notification requirements that
provide the required degree of protection to public health and
to standardize these requirements across localities.

Permit holders operating in localities not currently requiring
notification will incur the additional cost of complying with the
notification requirements contained in the proposed regulation.
Permit holders operating in localities that already require
some form of notification will now have to meet the notification
requirements specified in the regulation. Thus, while the
proposed change is likely to impose more stringent
requirements on some permit holders, it is also likely to ease
these requirements for others. VDH does not have information
regarding the notification requirements of all the various
localities that allow land application of biosolids. The proposed
change is also likely to produce some economic benefits by
establishing a standard notification requirement across
localities. Local officials and residents will be provided with
relevant information about the land application 15 days prior to
the application and be in a better position to deal with any
threats to public health that might arise from the land
application. Some localities currently requiring notification
more than 15 days prior to land application will now have less
time between notification and application. However, the
advantages of requiring notification 30 days prior to
application versus 15 days prior to application are not clear
and are not likely to be very significant. Moreover, according
to VDH, local notification requirements have been a source of
friction and litigation between biosolids land applicators and
localities where biosolids are being applied. By standardizing
these requirements, the proposed change removes a
potentially expensive source of conflict.

The net economic impact will depend on whether the
additional costs imposed on some permit holders of meeting
these notification requirements are greater than or less than
the benefits of requiring notification and standardizing the
requirements across all localities. There are not data or
studies currently available that would allow us to estimate the
precise economic impact of the proposed change.

(4) Permitted entities will be required to meet the signposting
requirements being proposed in this regulation. The regulation
requires that signs be posted at all land application sites at
least 48 hours prior to the application of biosolids and that the
signs remain in place at least 48 hours after the land
application process has been completed. The regulation
specifies that the location of the sign be such that it is visible
and legible from the nearest public right-of-way. The
regulation also specifies that the sign is to be at least four
square feet in size, made of weather resistant material, and
mounted such that it remains in place for the required length
of time. Any signs that have been removed or damaged are to
be promptly replaced by the permit holder. The contents of the
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signs are also specified in the regulation. All signs are to
include the permit holder's and VDH'’s contact information and
a statement that biosolids are being applied at the site. The
proposed regulation allows VDH to provide waivers or
alternative sign-posting options in extenuating circumstances.

While some local government ordinances currently require
signposting, it is not required under the existing biosolids use
regulations. The sign-posting requirements vary across
localities, with some localities requiring sign-posting 30 days
prior to and 30 days following the land application of biosolids.
The proposed change is intended to establish signposting
requirements that provide the required degree of protection to
public health and standardize these requirements across
localities.

Permit holders operating in localities that do not currently
require signposting will have to incur the additional cost of
complying with the notification requirements contained in the
proposed regulation. Permit holders operating in localities that
already require some form of signposting will now have to
meet the signposting requirements specified in the regulation.
Thus, while the proposed change is likely to impose more
stringent requirements on some permit holders, it is also likely
to ease these requirements for others. VDH does not have
information regarding the sign-posting requirements of all the
various localities that allow land application of biosolids.

While some contractors may have to purchase additional
signs, others will be able to use their existing signs to meet
the proposed requirement. According to VDH, signs meeting
the requirements of the regulation cost between $30 and $50
each and biosolids land applicators may need three to five
signs per county (up to a maximum of 60). Comments from
the applicators indicate that some already have the number
and type of signs required by the proposed regulation. The
proposed change is also likely to produce some economic
benefits by establishing standard sign-posting requirements
across localities. Requiring sign-posting will allow local
officials and residents to better protect themselves against any
inadvertent exposure to the biosolids. Some localities
currently requiring sign-posting more than 48 hours prior and
following a land application will see these requirements being
made less stringent. However, the advantages of requiring
sign-posting 30 days prior and following an application
compared to 48 hours prior to and following an application are
not clear. Moreover, according to VDH, local notification
requirements have been a source of friction and litigation
between biosolids land applicators and localities where
biosolids are being applied. By standardizing these
requirements, the proposed change removes a potentially
expensive source of conflict.

The net economic impact of the proposed change will depend
on whether the additional cost on some permit holders of
meeting these sign-posting requirements is greater than or
less than the benefits of requiring sign-posting and
standardizing these requirements across localities. There are
not data or studies currently available that would allow us to
estimate the precise economic impact of the proposed
change.

(5) Permit holders will be responsible for the cleanup and
removal of biosolids spilled during transport to the land
application site or transport to and from a storage facility. The
operations manual will be required to include a plan for the
prevention of spills during transport and for the cleanup and
removal of spills when they do occur. The regulation requires
that biosolids land applicators train their employees in spill
cleanup and removal procedures. If material has been tracked
onto a paved or public road surface, the permit holder is
required to clean the road surface no later than the end of
each day. All off-site spills are to be reported to VDH and a
written report, including actions taken in response to the spill,
are to be submitted to VDH, local governments, and the owner
of the treatment facility from which the biosolids originated
within five working days.

The existing regulation does not specifically state that permit
holders are responsible for the cleanup of any spills that occur
during the transportation of biosolids and does not establish
any requirements for spill prevention and cleanup. The
proposed change is intended to address the issue of mud and
biosolids being tracked onto roadways by trucks leaving a
biosolids land application site. According to VDH, the lack of
clarity in the existing regulations has led to a few instances
when spills have not been cleaned up promptly.

While VDH does not believe that the proposed change will
impose any significant additional costs on biosolids land
appliers, permitted entities were not surveyed regarding
whether they had the required equipment to meet the
requirements of the regulation. The two biosolids land
applicators who commented on the proposed change
concurred with VDH, indicating that most contractors already
had the equipment to respond to spills and cleanups.
Equipment such as front-end loaders, tractors, hand shovels,
and brooms are typically used for cleaning spills. One
biosolids land applicator estimated that if a contractor did not
have the necessary equipment it would cost that contractor
between $23,000 and $25,000 to purchase a tractor, broom,
and trailer (to move the tractor from site to site).

However, the proposed change is likely to produce some
economic benefits by limiting the transfer of biosolids out of
land application sites. By requiring permit holders to have a
spill prevention and spill response plan, to train their
employees to deal with spills when they do occur, to clean up
spills (especially on paved and public roads) promptly, and to
report all spills in a timely manner, the proposed change is
likely to allow for better enforcement of the biosolids use
regulations and minimize the likelihood of public exposure to
biosolids. Moreover, by clearly stating that the permit holder is
responsible for the clean up of spills during transport to the
application site or the storage facility and clarifying existing
policy, the proposed change is likely to produce some
additional economic benefits.

The net economic impact of the proposed change will depend
on whether the costs associated with implementing the
proposed change are outweighed by the benefits of doing so.
While some permit holders may incur additional costs in
purchasing the required equipment, developing a spill
prevention and response plan, and training their personnel,
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the proposed change clarifies existing policy and reduces the
risk of exposure to biosolids.

BURAC Minority Report:

The BURAC minority opinion report submitted to the State
Board of Health suggests that stricter requirements need to be
implemented in order to minimize the likelihood of public
exposure to biosolids. It suggests more stringent financial
responsibility requirements, more extensive notification and
signposting requirements, and additional requirements relating
to the documentation and investigation of complaints. The
report also suggests that nutrient management plans for
nitrogen and phosphorous be required for all sites where
biosolids are applied and that, in addition to VDH certification,
DEQ and DCR certification that the application is not expected
to harm surface or ground water be required prior to the land
application of biosolids at pollution sensitive sites.

Conversation with the primary author of the minority report
indicated that the author was concerned about possible health
risks to individuals, especially immune compromised
individuals, from being exposed to land applied biosolids.
According to the author, a majority of BURAC members were
representatives of the industry (generators, appliers, and
users of biosolids) and did not include enough representatives
from rural counties where a majority of the land application
takes place". The author believes that having stricter
requirements are essential in order to reduce the public health
risk arising from exposure to land-applied biosolids.

Most of the recommendations of the minority report arose out
of concerns regarding the lack of information and studies on
possible health risks arising out of exposure to land applied
biosolids and the lack of adequate enforcement of existing
biosolids use regulations.

The lack of any comprehensive epidemiology studies on
workers and residential populations exposed to these
biosolids was a major cause for concern. The author was
particularly concerned about potential health risks posed by
bioaerosols (pathogens stirred into the air by wind). However,
according to studies done to date, biosolids when applied in
accordance with state and federal regulations have not been
known to increase the risk to public health. Specifically,
researchers at Texas A&M University studied the extent to
which applied biosolids are moved off-site by wind erosion.
The study found that the overall amounts of mineral and
organic material being moved onto and off the application
areas is almost too small to measure and that the population
in Sierra Blanca, Texas (a town four miles from the land
application site) was not being affected by the application of
biosolids.

Some of the author’'s concerns regarding the public health
risks from the land application of biosolids are likely to have
been addressed through amendments to the Code of Virginia
made during the 2003 Session of the General Assembly.
According to these amendments, VDH is now required to
establish procedures for the prompt investigation and

4 The local monitor representative (a code enforcement officer from Louisa
County) was second author on the minority report.

disposition of complaints concerning the land application of
sewage sludge. As mentioned above, some of the changes
being proposed are intended to establish a standardized
procedure for documenting and dealing with complaints,
including health-related complaints. VDH is also required by
law to maintain a searchable electronic database of
complaints received during the current and preceding
calendar year, including information detailing each complaint
and how it was resolved. Collecting data on complaints will
provide VDH and other researchers the opportunity to conduct
further studies on the potential health risks from working with
and living in proximity to land applied biosolids and reduce the
health-related uncertainty associated the land application of
biosolids.

Lack of adequate enforcement was cited by the author of the
minority report as another reason for concern and another
reason for having more stringent requirements. The author
believes that existing biosolids use regulations are not being
enforced properly. According to the author, the chemical and
pathogen content in biosolids are not appropriately tested for
and reported. Moreover, the loading rate of biosolids during
land application is not adequately monitored and reported.
Consequently, the author believes that the health and
environmental risks from the land application of biosolids are
greatly increased. However, VDH believes that existing
measures are being enforced adequately and that all relevant
information regarding pathogen and chemical content of
biosolids and loading rates are available in the monthly land
application reports submitted by the permit-holder to VDH.

Some of the author’s concerns regarding the public health and
environmental risks from the land application of biosolids
arising from the lack of adequate enforcement are likely to be
addressed through amendments to the Code of Virginia made
during the 2003 Session of the General Assembly. These
amendments require the preparation of nutrient management
plans (although they do not specify nutrient management of
phosphorous, one of the issues of concern to the members
preparing the BURAC minority report) by individuals certified
by DCR for all land application sites regardless of the
frequency of application. Under existing regulations, nutrient
management plans are required only for sites where biosolids
were applied more than once every three years. Moreover, the
Code of Virginia now requires that nutrient management plans
get DCR approval for sites where land application occurs
more than once every three years at more than 50% of the
agronomic rate.

As regards the chemical and pathogen content in biosolids
being land applied, there is no evidence currently that
biosolids being land applied are not meeting EPA-established
limits. Studies done to date do not indicate that chemicals and
pathogens are present in biosolids in quantities that would
pose a risk to public health. For example, in response to
concerns that Staphylococcus Aureus (a human disease
pathogen found in raw sewage) remains in treated biosolids,
researchers at the University of Arizona collected biosolids
and bioaerosol samples from 15 sites across the United
States. They did not find the pathogen in the biosolids after it
had been treated using aerobic or anaerobic digestion, lime
stabilization, heat-dry pelleting, or composting (conventional
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methods that treatment plants use to remove disease-causing
organisms from raw sewage).

Thus, while some of the concerns underlying the
recommendations of the minority report may have been
addressed by the proposed regulation and by amendments
made to the Code of Virginia, uncertainty remains regarding
the potential health effects of being exposed to land-applied
biosolids. All scientific evidence and studies conducted to-date
do not indicate any serious health risks from exposure to
biosolids. Pending more information and further research on
the subject, there is no evidence to suggest that more
stringent requirements than those being proposed would
provide any significant additional benefits, while imposing
additional costs on the generators, appliers, and users of
biosolids.

Businesses and entities affected. The proposed regulation
affects all land appliers of biosolids operating in Virginia.
According to VDH, there are nine contractors currently
permitted to land apply biosolids in Virginia. By requiring that
these contractors demonstrate a minimum level of financial
assurance, meet minimum notification and signage
requirements, follow required procedure when handling
complaints, and be responsible for the cleanup of spills that
occur during the transport of biosolids, the proposed
regulation is likely to impose additional costs. However, by
providing additional protection to public health and the
environment, the proposed regulation is also likely to produce
economic benefits. Standardizing and clarifying operating
practices across localities are also likely to produce some
additional economic benefits.

Localities particularly affected. The proposed regulation is
likely to affect all localities in the Commonwealth.

Projected impact on employment. The proposed regulation is
not likely to have a significant impact on employment.

Effects on the use and value of private property. To the extent
that the additional requirements being proposed in this
regulation increase the cost of operation for the producers,
appliers, and users of biosolids, the proposed regulation will
lower asset values for these businesses and have a negative
impact on the use and value of private property. However, by
clarifying and standardizing operating procedures the
proposed regulation is likely to lower operating costs and raise
the asset values for companies and entities involved in
biosolids land application. Moreover, to the extent that the
proposed changes increase the protection provided to public
health, it is likely to have a positive impact on property values
located in the vicinity of land application sites.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: VDH concurs
substantially with the conclusions drawn and the analysis
contained in DPB’s assessment of these regulations.

Summary:

The proposed amendments (i) require entities issued
permits for land application of biosolids to provide written
evidence of financial responsibility to the Virginia
Department of Health (VDH) and to each locality in which
they are permitted to land apply biosolids; (ii) require permit

holders to inform VDH, the affected local governments, and
the treatment facility from which the biosolids originated of
complaints and to begin an investigation within 24 hours of
receiving a complaint; (iii) require permitted entities to
provide notification in writing at least 15 days prior to
commencing the land application process to local
governments in whose jurisdiction biosolids are being
applied; (iv) require permitted entities to post signs at all
land application sites at least 48 hours prior to the
application of biosolids; and (v) hold permit holders
responsible for the cleanup and removal of biosolids spilled
during transport to the land application site or to and from a
storage facility.

12 VAC 5-585-310. Additional monitoring, reporting and
recording requirements for land application.

A. Either the Operation and Maintenance Manual, sludge
management plan, or operating plan, shall contain a schedule
of the required minimum tests necessary to monitor land
application operation. Such testing schedule information for
land application of biosolids shall contain instructions for
recording and reporting. Monitoring of any associated land
treatment systems shall be in accordance with the biosolids
use Operation and Maintenance Manual if provided.

B. The permit holder shall provide to the Department of
Health, and to each locality in which it is permitted to land
apply biosolids, written evidence of financial responsibility,
including both current liability and pollution insurance, or such
other evidence of financial responsibility as the board may
establish by regulation in an amount not less than $1 million
per occurrence, which shall be available to pay claims for
cleanup costs, personal injury, bodily injury and property
damage resulting from the transport, storage and land
application of biosolids in Virginia. The aggregate amount of
financial liability maintained by the permit holder shall be
$1 million for companies with less than $5 million in annual
gross revenue and shall be $2 million for companies with $5
million or more in annual gross revenue.

C. Evidence of financial responsibility, which may include
liability insurance, meeting the requirements herein shall be
maintained by the permit holder at all times that it is
authorized to transport, store or land apply biosolids in
Virginia. The permit holder shall immediately notify the
Department of Health in the event of any lapse or cancellation
of such financial resources, including insurance coverage, as
required by this section.

12 VAC 5-585-460. General.

A. 12VAC 5-585-460 through 12 VAC 5-585-500 provide
minimum criteria which will be used for reviewing sludge
management plans and operating plans. Each plan shall
address site-specific management practices involving use of
biosolids. Final disposition of sludge may involve use or
disposal. For the purpose of 12 VAC 5-585-460 through
12 VAC 5-585-500, "use" shall include resource recovery,
recycling or deriving beneficial use from the material.
"Disposal" shall involve the final disposition of a waste
material without resource recovery, recycling or deriving
beneficial use from the material.
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B. All practical use options should be evaluated before
disposal options are evaluated or selected. Biosolids use
practices include land application for agricultural,
nonagricultural and silvicultural use and the distribution and
marketing of exceptional quality biosolids. Sludge disposal
methods include incineration, landfill codisposal, surface
disposal, and other dedicated disposal practices, such as
burial on dedicated disposal sites.

C. Water quality protection and monitoring provisions shall be
included in all sludge management plans and operating plans,
except for those land application practices designed for limited
loadings (amounts per area per time period) within defined
field areas in agricultural use. Groundwater monitoring
requirements shall be evaluated by the commissioner for
annual application of biosolids to specific sites, reclamation of
disturbed and marginal lands and application to forest land
(silviculture). Submittal of site-specific (soils and other)
information for each identified separate field area shall be
required for issuance of permits 12 VAC 5-585-130. For
information regarding handling and disposal of septage, refer
to the Sewage Handling and Disposal Regulations, 12 VAC
5-610-10-et-seq. Septage treated and managed in accordance
with standards contained in this chapter is defined as either
sewage sludge or as biosolids as appropriate.

D. Conformance of biosolids use to local land use zoning and
planning should be resolved between the local government
and the permit applicant. The permit applicant shall attempt to
notify land owners of property within 200 feet and 1,000 feet of
the boundaries of sites proposed for frequent use and
dedicated sites, respectively, and furnish the division and the
chief executive officer or designee for the local government
where the site is located with acceptable documentation of
such notifications (i.e., intent to land-apply biosolids on the

proposed locations). Relevant concerns of adjacent
landowners will be considered in the evaluation of site
suitability.

E. The requirements for processing approvals of sludge
management plans and operational plans are included in
12VAC 5-585-140 H as well as: (i) requirements for
notification of applications, hearings and meetings, (i)
minimum information required for completion of a sludge
management plan for land application (Part IV,
12 VAC 5-585-620 et seq.).

F. At least 15 days prior to commencing land application of
biosolids at a permitted site, the permit holder shall deliver or
cause to be delivered written notification that is substantially in
compliance with this section to the chief executive officer or
designee for the local government where the site is located. If
the site is located in more than one county, the information
shall be provided to all jurisdictions where the site is located.
Sufficiency of such notices shall be determined by the
division.

G. The notification required by this section shall include the
following:

1. The name, address and telephone number of the permit
holder, including the name of a representative
knowledgeable of the permit;

2. ldentification by tax map number and farm service
agency (FSA) farm tract number of parcels on which land
application is to take place;

3. A map indicating haul routes to each site where land
application is to take place;

4. The name or title, and telephone number of at least one
individual designated by the permit holder to respond to
questions and complaints related to the land application
project;

5. The approximate dates on which land application is to
begin and end at the site;

6. The name and telephone number of the person or
persons at the Virginia Department of Health to be
contacted in connection with the permit;

7. The name, address, and telephone number of the
wastewater treatment facility, or facilities, from which the
biosolids will originate, including the name or title of a
representative of the treatment facility that is knowledgeable
about the land application operation.

H. Within 24 hours of receiving notification of a complaint, the
permit holder shall commence investigation of said complaint.
The permit holder shall confirm receipt of a complaint by
phone, e-mail or facsimile to the division, the chief executive
officer or designee for the local government, and the owner of
the treatment facility from which the biosolids originated within
24 hours after receiving the complaint. Complaints and
responses thereto shall be documented by the permit holder
and submitted with monthly land application reports to VDH
and copied to the chief executive officer or designee for the
local government and the owner of the treatment facility from
which the biosolids originated.

12 VAC 5-585-480. Land acquisition and management
control.

A. When land application of sludge is proposed, the continued
availability of the land and protection from improper
concurrent use during the utilization period shall be assured. A
written agreement shall be established between the
landowner and owner, with the information specified in Table
A-1. The responsibility for obtaining and maintaining the
agreements lies with the party who is the holder of the permit.
Site management controls shall include for access limitations
relative to the level of pathogen control achieved during
treatment. In addition, agricultural use of sludge in accordance
with this chapter will is not fo result in harm to threatened or
endangered species of plant, fish, or wildlife, nor result in the
destruction or adverse modification of the critical habitat of a
threatened or endangered species. Site-specific information
shall be provided as part of the management or operating
plan.

B. At least 48 hours prior to delivery of biosolids for land
application on any site permitted under this chapter, the permit
holder shall post a sign at the site that substantially complies
with this section, is visible and legible from the public right-of-
way, and conforms to the specifications herein. If the site is
not located adjacent to a public right-of-way, the sign shall be
posted at or near the intersection of the public right-of-way
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and the main site access road or driveway to the site. The
department may grant a waiver to this or any other
requirement, or require alternative posting options due to
extenuating circumstances. The sign shall remain in place for
at least 48 hours after land application has been completed at
the site.

C. The sign shall be made of weather-resistant materials and
shall be sturdily mounted so as to be capable of remaining in
place and legible throughout the period that the sign is
required at the site. Signs required by this section shall be
temporary, nonilluminated, four square feet or more in area
and shall only contain the following information:

1. A statement that biosolids are being land-applied at the
site;

2. The name and telephone number of the permit holder as
well as the name or title, and telephone number of an
individual designated by the permit holder to respond to
complaints and inquiries;

3. Contact information for the Virginia Department of Health,
including a telephone number for complaints and inquiries.

D. The permit holder shall promptly replace or repair any sign
that has been removed from a land application site prior to 48
hours after completion of land application or that has been
damaged so as to render any of its required information
illegible.

12 VAC 5-585-490. Transport.

A. Transport routes should follow primary highways, should
avoid residential areas when possible, and should comply with
all Virginia Department of Transportation requirements and
standards. Transport vehicles shall be sufficiently sealed to
prevent leakage and spillage of sludge. For sludges with a
solids content of less than 15%, totally closed watertight
transport vehicles with rigid tops shall be provided to prevent
spillage unless adequate justification is provided to
demonstrate that such controls are unnecessary. The
commissioner may also require certain dewatered sludges
exceeding 15% solids content to be handled as liquid sludges.
The minimum information for sludge transport which shall be
supplied in the sludge management plan is listed in Part IV
(12 VAC 5-585-620 et seq.).

B. The permit holder shall be responsible for the prompt
cleanup and removal of biosolids spilled during transport to
the land application site or to or from a storage facility. The
operations manual shall include a plan for the prevention of
spills during transport and for the cleanup and removal of
spills. The permit holder shall ensure that its personnel,
subcontractors or the drivers of vehicles transporting biosolids
for land application shall be properly trained in procedures for
spill removal and cleanup.

C. The permit holder shall take appropriate steps to prevent
drag-out and track-out of dirt and debris or biosolids from land
application sites onto public roads. Where material is
transported onto a paved or public road surface, the road
surface shall be cleaned thoroughly as soon as practicable,
but no later than the end of each day.

D. The permit holder shall promptly report offsite spills to the
Virginia Department of Health, the chief executive officer or
designee for the local government and the owner of the facility
generating the biosolids. The report shall be made verbally as
soon as possible, but no later than 24 hours after the
discovery of the spill. After business hours notification may be
provided by voicemail, facsimile or e-mail.

E. A written report, which shall include a description of
measures taken in response to the spill, shall be submitted by
the permit holder to the Virginia Department of Health, the
chief executive officer or designee for the local government
and the owner of the facility generating the biosolids within
five working days of the spill. The report may be sent by first
class mail, facsimile or e-mail, or it may be hand delivered.

VA.R. Doc. No. R03-57; Filed July 2, 2004, 1:54 p.m.

* *

TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

Titles of Regulations: 12 VAC 30-10. State Plan Under Title
XIX of the Social Security Act Medical Assistance
Program; General Provisions (amending 12 VAC 30-10-
650).

12 VAC 30-130. Amount, Duration and Scope of Selected
Services (amending 12 VAC 30-130-290, 12 VAC 30-130-
310, 12 VAC 30-130-320, 12 VAC 30-130-330, 12 VAC 30-
130-400; and adding 12 VAC 30-130-335).

Statutory Authority: §§ 32.1-324 and 32.1-325 of the Code of
Virginia.

Public Hearing Date: N/A -- Public comments may be
submitted until September 24, 2004.

(See Calendar of Events section

for additional information)

Agency Contact: Javier Menendez, R.Ph., Manager,
Pharmacy Services, Department of Medical Assistance
Services, Division of Health Care Services, 600 East Broad
Street, Suite 1300, Richmond, VA 23219, telephone (804)
786-2196, FAX (804) 786-1680, or e-mail
javier.menendez@dmas.virginia.gov.

Basis: Section 32.1-325 of the Code of Virginia grants to the
Board of Medical Assistance Services the authority to
administer and amend the Plan for Medical Assistance.
Section 32.1-324 of the Code of Virginia authorizes the
Director of the Department of Medical Assistance Services
(DMAS) to administer and amend the Plan for Medical
Assistance according to the board's requirements.

The Medicaid authority as established by § 1902(a) of the
Social Security Act (42 USC § 1396a) provides governing
authority for payments for services.

Purpose: The Medicaid Prospective Drug Utilization Review
(ProDUR) system was designed to identify potential drug
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conflicts or contraindications, at the time that drugs are
dispensed to recipients, so that appropriate review and
modification of the drug therapy could be performed before
recipients’ health and safety are endangered. This system
functions in conjunction with the point-of-sale (POS) program
(a computerized claims processing mechanism available to
pharmacists) as a pharmacy claim is electronically reviewed
for patient eligibility and claims adjudication. The purpose of
this regulatory action is to modify the ProDUR system to
enable DMAS to reject or deny claims for drugs that conflict
with or are contraindicated by criteria established by the Drug
Utilization Review Board until reviews of recipients’ drug
therapies are performed by the pharmacist and/or prescribing
medical provider.

Substance: The Omnibus Budget Reconciliation Act of 1990
(OBRA ’'90) tied a state’s claiming of federal financial
participation (FFP) to its implementation of a drug use review
(DUR) program pursuant to § 1927 of the Social Security Act.
DMAS complied with this federal mandate with the
implementation of its prospective drug utilization review for
noninstitutionalized recipients and retrospective drug
utilization review for nursing facility residents. DMAS’ DUR
program met all federal requirements and therefore received
federal approval in 1993.

At the outset of the DUR program, DMAS focused on the
development of medical provider (prescriber) and pharmacist
educational interventions and programs pursuant to federal
law. Prospective DUR (ProDUR), that is review of utilization
prior to the dispensing of the prescription medicine,
recognizes and utilizes the dispensing pharmacist’s ability to
maximize therapeutic outcomes. The dispensing pharmacist
is required to review each patient’s drug therapy profile before
each prescription is filled. During the review of drug therapy
profiles, pharmacists are responsible for screening for
potential drug therapy problems, using their knowledge as
trained health care professionals and supported by computer-
assisted databases of clinical manuals approved by the
Commonwealth’s DUR Board.

The 1990 federal law also required the states to create
professional boards that would conduct that state Medicaid
program’s drug utilization review activities, such as developing
therapeutic criteria and educational intervention programs.
Educational interventions, primarily through the use of
electronic reminder messages, were expected to result in a
reduction of situations of drug-to-drug interactions, over- and
under-utilization, incorrect drug dosages and duration of
therapies, therapeutic duplication, adverse drug reactions,
drug allergy interactions, and drug-disease contraindications,
to name a few.

To date, the expected reductions envisioned by the 1990 DUR
mandates have not been observed in DMAS’ covered
pharmacy services. Two of the areas of concern are
situations when recipients obtain multiple prescriptions that
are therapeutically duplicative of each other and prescriptions
that are refilled within less than 30 days. The first example is
referred to as "therapeutic duplication" while the second is
referred to as "early refill." DMAS has observed in these two
instances, that dispensing pharmacists appear to be
frequently using available override and intervention codes,

with the limited clinical information available to them, in order
to process their claims.

However, in order for this prospective drug utilization review
process to be as effective as envisioned by Congress in 1990,
the dispensing pharmacist should have access to the
recipient’'s complete drug profile. For this to occur without
further programmatic changes, the Medicaid recipient would
have to secure all pharmacy services from only one
pharmacy. This is not typically the case, however, since
recipients tend to use multiple pharmacies depending on
various factors, such as their immediate medical needs, their
transportation capabilities, and other life circumstances. In
this situation, DMAS (in its claims history and processing
systems) is the sole location for recipients’ complete drug
profiles.

Issues: There are no disadvantages to the public for the
approval of these proposed regulations. The advantages to
the public are that some Medicaid dollars will not be spent on
inappropriate, perhaps fraudulent, pharmacy services.
Advantages to Medicaid recipients are that these changes will
better protect their health and safety when fully implemented.
Pharmacy providers may find these new requirements to be
frustrating because they will have additional processes to
follow in order to secure payment of their claims, but they may
also find this system helpful in alerting them to situations that
require their intervention. This is an advantage to prescribers
and pharmacists, since the system will alert them to other
drugs the recipient may be taking that do not otherwise
appear in the medical records of each separate medical
professional in the prescription drug regimen of the recipient.
Finally, by more readily identifying harmful drug
contraindications, Medicaid recipients who try to fraudulently
use their Medicaid pharmacy benefits will likely be detected
quicker and stopped from further pursuing these activities.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The proposed
regulations will provide authority to the Department of Medical
Assistance Services to reject or deny Medicaid claims for
drugs that conflict with the criteria established by the Drug
Utilization Review Board until the problem is resolved. The
proposed changes have been effective since January 2004
under emergency regulations.

Estimated economic impact. These regulations contain rules
for prospective drug utilization review (ProDUR). ProDUR
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was established in 1993 to review the prescription medicine
order and the patient’s drug therapy history prior to filling the
prescription order. One of the main purposes of the review is
to prevent potential drug conflicts prospectively and
consequently to protect the health and safety of the patient.
The types of drug therapy conflicts include drug-drug
interactions, drug-disease contraindications, drug-pregnancy
interactions, therapeutic duplication, drug reactions, drug-
allergy interactions, incorrect dosage or duration of drug
treatment, early refill, clinical abuse/misuse, etc.

The Virginia Medicaid program maintains a profile of each
patient's medication history, inclusive of all claims submitted
by any pharmacy provider. The claims processing system
screens for potential problems against pharmacy and medical
information and returns an edit (alert) on the pharmacist’s
computer screen when there is a drug therapy conflict. In the
past, the program focused on educational and advisory
interventions. However, the educational and advisory
intervention approach has not been as effective as expected
because of several shortcomings. These shortcomings
include (1) displaying a message for the pharmacist, but not
requiring a specific intervention, (2) denying a claim, but
allowing provider override without intervention, and (3)
displaying a message, but not explaining the exact nature of
the problem. In federal fiscal year 2002, of the 462,050 early
refill denials, 197,274 (43%) were overridden by dispensing
pharmacists, and of the 361,252 therapeutic duplication
denials, 146,814 (41%) were overridden by dispensing
pharmacists. The providers overrode these conflict messages
without knowing the exact nature of the problem because the
system did not provide any conflict specific information.

The proposed rules will allow the Department of Medical
Assistance Services (DMAS) to require an intervention by the
dispensing pharmacist appropriate to the type of conflict and
to deny the claim until the conflict is resolved according to the
criteria established and updated by the Drug Utilization
Review Board on an ongoing basis. Types of interventions
include patient assessment, coordination of care, dosing
evaluation/determination, consulting the prescriber, consulting
the patient, and medication review. Following the appropriate
intervention, the pharmacist may fill the prescription as is, with
a different dose, with different directions, with a different drug,
different quantity, with prescriber approval, change brand
name drug to generic, etc., or not fill the prescription.

The Drug Utilization Review Board has already revised the
claims system for the four most common types of conflicts
(i.e., drug-drug interactions, drug-disease contraindications,
therapeutic duplication, and drug-pregnancy interactions) in
February 2004 under the emergency regulations and plans to
implement early refill edits in June 2004. The board is in the
process of adopting criteria for the remaining types of drug
conflicts. The claims processing system will be revised to
address the majority (82%) of the conflicts by June 2004
according to the criteria developed by the board. When one of
these conflicts arises, a message describes the potential
problem or creates a denial and requires the pharmacist to
enter an intervention and outcome code to override the denial.
For example, upon seeing an alert, the pharmacist may
consult the prescriber and fill the prescription with a different
drug. The key change is that the system modifications now

require an intervention by the pharmacist to address the
problem related to the four types of the most common
conflicts. The following table describes the changes in system
edits and provides the number of edits the system produced in
federal fiscal year 2002.

Summary of ProDUR Edits:

Total
. Previous New Messages
Type of Conflict Disposition Disposition (Percent
of Total)
Drug-Drug Message Provider 395,106
Interactions Only Override (24%)
Drug-Disease Message Provider 105,670
Contraindications Only Override (7%)
Deny, but Provider
allow override for
Therapeutic provider 361,252
e . 11 classes to o
Duplication override for . (22%)
include
11 drug ,
narcotics
classes
Drug-Pregnancy Message Provider 3,208
Interactions Only Override (1%)
Deny-
Bafill o% provider . 462,050
Early-Refill 2 override Callin (29%)
allowed
1,327,286
Subtotal (82%)
Mostly Mostly
All other** Message Message 2(":’1%09/2)3
Only Only °
Total 1,618,209

*Will be implemented by June 2004.
**Will be implemented after June 2004.

The main additional cost of the proposed changes on DMAS
is related to early refill calls to the call center. DMAS’
contractor for early refill calls will be paid additional
compensation to answer these calls. Currently, this contract
is being negotiated. Assuming that the call center will answer
197,274 calls, which is the number of calls overridden in 2002,
and that the call center will receive $7 per call on average, the
total cost to DMAS will be in the neighborhood of $1.4 million.
The other additional cost of the proposed changes on DMAS
is minimal because the required modifications to the claims
processing system are accomplished with minor programming
changes. Also, these changes will utilize the services of the
DUR Board that does not receive any monetary compensation
for the review that is being conducted.

The other significant costs of the proposed changes fall on the
dispensing pharmacists and the prescribers. Now pharmacy
providers must intervene for their claims to be processed
when they encounter a conflict message. For example, the
system may identify a drug-drug interaction conflict, which
may require the pharmacist to contact the prescriber to
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dispense another drug. The required interventions will
introduce nonnegligible time costs for pharmacists and
prescribers to resolve the problem. Under certain
assumptions', the wages for the time spent by the
pharmacists and prescribers would be about $1.2 million.
There may also be additional communication costs for the
pharmacists and prescribers. Additionally, pharmacists may
not be able to dispense some prescriptions if the problem
cannot be resolved which would reduce their revenues.
Moreover, the Medicaid recipients may face some delays in
getting their prescription filled or may have to make more than
one trip to the pharmacy.

However, these costs and the number of delays would
probably decrease overtime as prescribers learn about and
gain experience with the Medicaid ProDUR edits. According
to DMAS, all private insurance companies have in place a
drug review procedure at least as sophisticated as the one
developed by Medicaid and hence it is the standard practice
for the pharmacy dispensing industry to absorb these costs.

The benefits of the enhanced drug review include a potential
reduction in the number of prescriptions that would otherwise
conflict with the patient's therapeutic characteristics and
history. DMAS anticipates saving approximately $296,255
annually in costs of drugs that will not be dispensed due to a
therapeutic conflict. In addition, there are the benefits in terms
of avoided costs of medical remedies to treat complications
that would have arisen from drug conflicts. Moreover, the
enhanced drug review is likely to help identify drug
abuse/fraud cases and save some additional monies for the
Medicaid program. Finally, pharmacists may also experience
some benefits as the system helps them reduce mistakes and
avoid fines, disciplinary actions, or cancellation of a license.
However, due to lack of data, an estimated value for the
potential total benefits is not available.

The proposed changes also include some minor changes
such as updating the compendia used to identify potential
drug conflicts or contraindications, adding telephonic
interventions as a possibility in solving a problem, and adding
that the pharmacists provide the prescriber information in the
patient’s profile.

Businesses and entities affected. These regulations may
affect up to about 100,000 recipients per month, 1,600
pharmacy providers, and 27,000 medical providers.

Localities particularly affected. The proposed regulations are
not expected to affect any locality more than others.

Projected impact on employment. The primary effect of
proposed regulations on employment is the increased staffing
needed at the pharmacies, the prescribers, and the call center
to address the conflicts the claims system will identify. Under

! This estimate assumes that pharmacists will need to contact the prescriber or
the call center for 557,460 messages (42% of the total messages for the first
five conflicts in the table), prescribers will receive 369,399 calls (42% of the total
messages excluding early refill calls which will be received by the call center)
from pharmacists, each call will last three minutes, one half of the calls will be
placed by pharmacists who make $36.08 per hour and the other half will be
placed by pharmacist aides who make $9.66 per hour; physician assistants who
make $31.16 per hour answer all calls from pharmacies. The wage data is from
the Bureau of Labor Statistics.

certain assumptions?, pharmacists, prescribers, and the call
center will need to devote about 55,744 hours to resolve
expected ProDUR conflicts every year, which translates into
approximately 27 full-time positions. However, increased
staffing may reduce the profitability of some pharmacies and
prescribers and may cause some reduction in the number of
positions. To the extent this effect is realized, the number of
expected new positions should be revised downward.

Effects on the use and value of private property. The
proposed regulations will increase the compliance costs for
the pharmacy providers and medical providers writing
prescriptions for Medicaid recipients. To the extent their
future profit stream is reduced, there should be a reduction in
the value of their businesses. Whether the expected
reduction in value would be significant at the provider level is
not known.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Department of
Medical Assistance Services (DMAS) has reviewed the
Economic Impact Analysis prepared by the Virginia
Department of Planning and Budget and is in general
agreement with the overall conclusions of the report. The
proposed regulatory action concerned Prospective Drug
Utilization Review (12 VAC 30-10 and 12 VAC 30-130).

However, DMAS does not concur that the monetary and
expenditure of professed time is as significant as stated in the
Economic Impact Analysis. The DPB statement that derives
approximately $1.4 million for the call center is not correct.
The call center costs were negotiated with First Health
Services Corporation, the contractor for this program, to be
included in the existing contract. Therefore, DMAS will not
incur any additional costs.

Moreover, the long-term care pharmacy providers have been
excluded from the application of this change. This resulted in
a significant reduction in call volume, bringing the number
from 197,274 to 27,780. In addition, DPB reported the cost of
these additional requirements to practicing pharmacists in
terms of the time it will require to make these additional phone
calls.

DMAS’ estimates result in an increase of less than three calls
per pharmacy provider per month. This does not warrant any
increase in pharmacy provider staffing levels. The agency
maintains that DPB’s estimates are too high, as the number of
phone calls to the call center will significantly decrease as the
provider community learns more about the changes to this
specific edit. Pharmacists will more accurately evaluate the
correct override circumstances, thus significantly reducing the
number of phone calls to the call center. This will prevent the
over-utilization and inappropriate use of prescription drugs,
resulting in higher quality of care and reduced costs.

Summary:

The proposed amendments modify the drug utilization
review  program's claims process and  provider
requirements. The proposed amendments update the

2 Ibid.
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referenced documents used to obtain data and allow DMAS
to reject or deny claims that conflict with criteria established
by the Drug Utilization Review Board.

12 VAC 30-10-650. Drug Utilization Review Program.

A. 1. The Medicaid agency meets the requirements of Section
§ 1927(g) of the Act for a drug use review (DUR) program for
outpatient drug claims.

2. The DUR program assures that prescriptions for
outpatient drugs are:

- Appropriate
- Medically necessary
- Are not likely to result in adverse medical results

B. The DUR program is designed to educate physicians and
pharmacists to identify and to reduce the frequency of
patterns of fraud, abuse, gross overuse, or inappropriate or
medically unnecessary care among physicians, pharmacists,
and patients or associated with specific drugs as well as:

- Potential and actual adverse drug reactions

- Therapeutic appropriateness

- Overutilization and underutilization

- Appropriate use of generic products

- Therapeutic duplication

- Drug disease contraindications

- Drug-drug interactions

- Incorrect drug dosage or duration of drug treatment
- Drug allergy interactions

- Clinical abuse/misuse

C. The DUR program shall assess data use against
predetermined standards whose source materials for their
development are consistent with peer-reviewed medical
literature which has been critically reviewed by unbiased
independent experts and the following compendia:

American Hospital Formulary Service Drug Information (4995
2003, as amended)

United States Pharmacopeia-Drug Information (4895 2003, as
amended)

N Medical_A iation_L £ . 093,
amended)

MICROMEDEX (as updated monthly)
Drug Facts and Comparisons (as updated monthly)
Drug Information Handbook (2003, as amended in 2004)

D. DUR is not required for drugs dispensed to residents of
nursing facilities that are in compliance with drug regimen
review procedures set forth in 42 CFR 483.60. The state has
nevertheless chosen to include nursing home drugs in
retrospective DUR.

E. 1. The DUR program includes prospective review of drug
therapy at the point of sale or point of distribution before each
prescription is filled or delivered to the Medicaid recipient.

2. Prospective DUR includes screening each prescription
filed or delivered to an individual receiving benefits for
potential drug therapy problems due to:

- Therapeutic duplication
- Drug disease contraindications
- Drug-drug interactions

- Drug-interactions with nonprescription or over-the-counter
drugs

- Incorrect dosage or duration of drug treatment
- Drug allergy interactions
- Clinical abuse/misuse

3. Prospective DUR includes counseling for Medicaid
recipients based on standards established by State law and
maintenance of patient profiles.

4. Prospective DUR may also include electronic messages
as well as rejection of claims at point-of-sale pending
appropriate designated interventions by the dispensing
pharmacist or prescribing physician.

5. Designated interventions may include provider override,
obtaining prior authorization via communica