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TITLE 8. EDUCATION

STATE BOARD OF EDUCATION

Title of Regulation:  8 VAC 20-670. Regulations Governing the Operation of Private Day Schools for Students with Disabilities (adding 8 VAC 20-620-10 through 8 VAC 20-670-440).

Statutory Authority:  §§ 22.1-16 and 22.1-321 of the Code of Virginia.
Effective Date:  September 10, 2004.
Agency Contact:  Carolyn Hodgins, Specialist, Private Day Schools, Department of Education, P.O. Box 2120, Richmond, VA 23218, telephone (804) 225-4551, FAX (804) 225-2524.

Summary:

Existing Regulations Governing the Operation of Proprietary Schools and Issuing of Agent Permits, 8 VAC 20-13, provide the basis upon which private trade, technical, business, and correspondence schools, and private day schools for children with disabilities can be established and operated within the Commonwealth.  The proposed new Regulations Governing the Operation of Private Day Schools for Students with Disabilities provide in a separate regulation the requirements for private day schools for students with disabilities that are licensed and operated in accordance with §§ 22.1-16 and 22.1-321 of the Code of Virginia.  In addition, the proposed new regulations differ from 8 VAC 20-13 by (i) exempting schools that collect no advance tuition other than equal monthly installments from maintaining a guarantee instrument, (ii) allowing schools to obligate privately placed students for more than quarterly increments of their annual tuition if the school makes tuition insurance available, (iii) providing that scheduled on-site inspections will occur every three years and unannounced visits may occur anytime, and (iv) requiring criminal background checks including fingerprinting for school employees.  Fees are not included in conformance with action of the General Assembly to eliminate collection of fees from private day schools for students with disabilities.

Changes from the proposed regulation include (i) editorial changes for consistency and clarity; (ii) the elimination of the requirement of maintaining the results of a "current" x-ray or tuberculin test in personnel files; (iii) the addition of a section regarding the exemption of private schools whose primary purpose is to provide educational services to students without disabilities (although students with disabilities may be enrolled).

Summary of Public Comment's and Agency's Response: A summary of comments made by the public and the agency's response may be obtained from the promulgating agency or viewed at the office of the Registrar of Regulations.

REGISTRAR'S NOTICE: The proposed regulation was adopted as published in 20:6 VA.R. 539-551 December 1, 2003, with the changes identified below.  Pursuant to § 2.2-4031 A of the Code of Virginia, the adopted regulation is not published at length; however, the sections that have changed since publication of the proposed are set out.

8 VAC 20-670-10. Definitions.

"Behavioral intervention plan" means a plan that utilizes positive behavioral interventions and supports to address behaviors that interfere with the learning of students with disabilities or with the learning of others or behaviors that require disciplinary action.

"Behavior management [ program ]" means those principles and methods employed by a school to help an individual student achieve a positive outcome and to address and correct inappropriate behavior in a constructive and safe manner.  Behavior management principles and methods must be employed in accordance with the individualized education program or individualized instructional plan and written policies and procedures governing service expectation, educational and treatment goals, and safety and security.

"Board" means the Virginia Board of Education.

"Branch campus" means any multi-site location in the same town, city, or county where the school is offered on a regular continuing basis.

"Consent" means the voluntary and revocable agreement of the parent or parents or eligible student who has been fully informed of all information relevant to the activity including which records, if any, will be released for which consent is sought in the parent’s, parents’ or eligible student’s native language, or other mode of communication, and who understands and agrees, in writing, to the carrying out of the activity for which consent is sought.

"Department" means the Virginia Department of Education.

"Disability category" means a listing of special education eligibility classifications for students served.

"Extension classroom" means a location away from but in close proximity to the main campus where only classes are offered.

"Guaranty instrument" means a surety bond, irrevocable letter of credit or certificate of deposit.

"License to operate” means the legal document issued by the Board of Education that provides institutional and programmatic authority to operate a school as further defined in these regulations.

"Paraprofessional" means an appropriately trained employee who assists and is supervised by qualified professional staff.

"Physical restraint" (also referred to as  “manual hold”) means the use of approved physical interventions or “hands-on” holds to prevent a student from moving his body to engage in behavior that places himself or others at risk of physical harm.  Physical restraint does not include the use of “hands on” approaches that occur for extremely brief periods of time and never exceeds more than a few seconds duration and is used for the following purposes:

1. To intervene in or redirect a potentially dangerous encounter in which the student may voluntarily move away from the situation or hands-on approach; or

2. To quickly deescalate a dangerous situation that could cause harm to the individual or others.
"Regulations" means this document in its entirety.

"Rules of conduct" means a listing of rules that is maintained to inform students and others about behaviors that are not permitted and the consequences applied when the behaviors occur.

"School for students with disabilities" means a privately owned or operated preschool, school or educational organization, no matter how titled, maintained or conducting classes for the purpose of offering instruction, for a consideration, profit or tuition, to persons determined to have autism, deaf-blindness, a developmental delay, a hearing impairment, including deafness, mental retardation, multiple disabilities, an orthopedic impairment, other health impairment, an emotional disturbance, a severe disability, a specific learning disability, a speech or language impairment, a traumatic brain injury, or a visual impairment including blindness.

"Time out" means removing the individual from his immediate environment to a different, open location until the student is calm or the problem behavior has subsided.

[ 8 VAC 20-670-15. Exemption.
Any privately owned or operated preschool, elementary, middle, or secondary school whose primary purpose is to provide educational services to students without disabilities, even through the school may serve children with disabilities in a regular academic setting, is exempt from this chapter. ]

8 VAC 20-670-20. [ No change from proposed. ]

8 VAC 20-670-30. Initial application.

A. The application forms and information regarding the application process shall be available from the department.

B. Complete applications and other required documentation shall be [ submitted to received by ] the department at least 60 [ administrative business ] days in advance of the school’s planned opening date.

8 VAC 20-670-40. Assessment of application.

A. The department shall evaluate each completed application within 60 [ administrative business ] days of its receipt for licensure and advise the school in writing of its approval or any deficiencies.

B. All deficiencies shall be corrected within 100 calendar days from receipt of the department’s written evaluation of the application.  Any school not meeting this deadline shall submit to the department a written request for continued consideration.
8 VAC 20-670-50. [ No change from proposed. ]
8 VAC 20-670-60. [ No change from proposed. ]
8 VAC 20-670-70. Penalty for noncompliance.

A. Any person who opens, operates, or conducts a school without first obtaining a license to operate may be found guilty of a Class 2 misdemeanor [ (§ 22.1-331 of the Code of Virginia) ].

B. Each day the school remains open without a license to operate, the owner or board of directors shall incur a separate offense.

C. The department shall refer to the Office of the Attorney General any alleged or known violation of these provisions.  The Office of the Attorney General shall refer the matter to the Commonwealth Attorney of proper jurisdiction.

8 VAC 20-670-80. Application requirements for schools seeking a license to operate.

The following information shall be submitted as part of the application:

1. Title or name of the school that is permanent and distinct and shall not be changed without first securing approval from the department.

2. Names and addresses of owners, controlling officials, and managing employees.

3. Evidence of compliance with applicable State Corporation Commission regulations when the school is owned by a partnership or corporation.

4. Curriculum information in the department’s required format.

5. A scale drawing or copy of the floor plan including room use and dimensions. 

6. A certificate of occupancy or other report from the appropriate government agency or agencies indicating that the location or locations meet applicable fire safety, building code, and sanitation requirements.

7. A copy of the deed, lease, or other legal instruments authorizing the school to occupy such locations.

8. A listing of the equipment, training aids, and textbooks used for instruction.

9. The maximum anticipated enrollment to be accommodated with the equipment available and the ratio of students to teachers and instructional aides.

10. A listing of the qualifications of the staff in the school.

11. A proposed budget, a three-year financial plan, and documentation of sufficient operating capital to carry the school through its first year including proof of a guaranty instrument described in subdivision 13 of this section.

12. A copy of the student enrollment agreement, a current schedule of tuition and other fees, copies of all other forms used to keep student records, and the procedure for collecting and refunding tuition.

13. A surety bond, irrevocable letter of credit or certificate of deposit as required by 8 VAC 20-670-320.

14. Copies of all proposed advertising.

[ 15. A handbook describing the school's programs and policies. ]

[ 15. 16. ] Any additional information as the board or department may deem necessary to carry out the provisions of the Code of Virginia.

8 VAC 20-670-90. [ No change from proposed. ]
8 VAC 20-670-100. [ No change from proposed. ]
8 VAC 20-670-110. Instructional program.

A. The instructional program of each school shall reflect the written philosophy of the school by implementing the stated objectives through methods, procedures, and practices that reflect an understanding of and meet the applicable academic, vocational, therapeutic, recreational, and socialization needs of the students served.  Instructional programs for students with disabilities shall be conducted in accordance with appropriate regulations governing the education of children with disabilities approved and issued by the board [ (8 VAC 20-80) ].

B. Each school shall provide a program of instruction that promotes the individual student’s developmental growth or academic achievement at successive grade levels. Instruction shall be designed to accommodate each student and meet the abilities, interest, educational and transitional needs of the students.

C. Programs for students with disabilities shall also comply with the following requirements:

1. Each student identified by a local education agency (LEA) as eligible for special education and related services and placed by a local school division or for noneducational reasons by a comprehensive services team shall have an individualized education program on file with the school in accordance with regulations of the board governing the education of children with disabilities.  Students not identified as such and those placed by parents shall have an individualized instruction program.

2. Individualized education programs shall address participation in the general curriculum and acquisition of the knowledge and skills contained in the Virginia Standards of Learning for English, mathematics, science, and history/social science [ (8 VAC 20-80-62 F) ].

3. Confidentiality of information including access rights; record of access; record on more than one child; list of types and location of information; fees; amendment of records at parent’s request; consent; collection, storage, disclosure and destruction safeguards; and destruction of information shall be kept in accordance with regulations of the board [ (8 VAC 20-150) ].

4. The school shall use testing and evaluation materials that are not racially or culturally discriminatory and do take into consideration the student's disabling condition or conditions, or racial and cultural background.

5. The Virginia State Assessment Program shall be addressed in the student’s individualized education program [ (8 VAC 20-80-62 F 5) ].

6. Schools shall follow the Standards for Accrediting Public Schools in Virginia (8 VAC 20-131) or standards approved by the Virginia Council of Private Education for conferring credit and diplomas [ (8 VAC 20-131-110) ].

7. Records of current initial eligibility determinations or reevaluations of eligible students with disabilities, conducted in accordance with board regulations, shall be on file [ (8 VAC 20-80-56) ].

8. A planned program for personnel development shall be provided.

9. A plan for and documentation of contact with parents, guardians, and local school division personnel shall be available.

10. All procedural safeguards required by regulations governing the education of students with disabilities shall apply for eligible students [ (8 VAC 20-80-70) ].

11. Instructional/training schedules shall be conducted in accordance with board regulations [ (8 VAC 20-131-150) ].

12. The school shall maintain pupil-teacher ratios in accordance with department regulations [ (8 VAC 20-80-45) ].

D. A written agreement between the school and any third party organization shall be entered into for programs requiring an enrolled student internship or externship.  A copy of the agreement shall be available for review by the board or department.

8 VAC 20-670-120. [ No change from proposed. ]
8 VAC 20-670-130. Behavior management programs.

A. If a school has a program for behavior management or modification, the school shall develop, implement, and have on file written policies and procedures that describe the use of behavior management techniques approved by the governing body of the school. Positive approaches to behavior management shall be emphasized.  The behavior management techniques used by the school shall be listed in order of their relative degree of intrusiveness or restrictiveness and the conditions under which they may be used by trained school personnel. The policies must protect the safety and well-being of the student at all times, including during fire and other emergencies.  Policies must specify the mechanism for monitoring and methods of documenting the use of behavior management techniques. 

B. All interested parties, including students, their parents, guardians and local education agencies when the student is publicly placed, shall be informed of the policies and rules of conduct through written information contained in the school’s handbooks, brochure, enrollment contract, or other publications.  Informed consent shall be obtained before implementation of any behavior management program.

C. Schools may allow students to voluntarily take time outside the classroom or in a designated area of the classroom to regroup.  If the student requires assistance to remove himself from the immediate environment, it must be done in accordance with the school’s policies and procedures for the use of time out that comply with sound therapeutic practice.  Staff must be available to students during this time in regaining emotional control.

D. A school that uses physical restraints shall have and implement written policies and procedures governing their use.  The procedures shall include methods to be followed should physical restraint, less intrusive interventions, or measures permitted by other applicable state regulations prove unsuccessful in calming and moderating the student’s behavior.  Use of physical restraints shall be limited to that which is minimally necessary to protect the student or others and may only be used by trained staff and only after less intrusive interventions have failed and when failure to restrain would result in harm to the student or others.

E. The behavior management program shall be developed, implemented, and monitored by staff trained in behavior management programming.  Staff shall review the training in physical restraints and less intrusive interventions at least annually.

F. Application of a formal behavior management [ technique program ] designed to reduce or eliminate severely maladaptive, violent, or self-injurious behavior contingent upon the exhibition of such behaviors is allowed only as part of an individually approved time-specific plan that is consistent with sound therapeutic practice.  Consent of the individual, parent or guardian, and the placing school division is required.

G. Individual applications of formal behavior management techniques including use of physical restraints shall be reported to the parents and documented in the student’s record and, at a minimum, include date and time, staff involved, circumstances and reasons for use, including other behavior management techniques attempted, duration, type of technique used, and outcomes.

H. Injuries resulting from or occurring during the implementation of behavior management techniques shall be documented and appropriate health care shall be administered.  The student’s parents or legal guardian shall be notified.

I. Students shall not discipline, restrain or implement behavior management plans of other students.

J. The following actions are prohibited:

1. Any action that is humiliating, degrading, or abusive;

2. Deprivation of drinking water or food necessary to meet a student’s daily nutritional needs except as ordered by a licensed physician for a legitimate medical purpose and documented in the student’s file;

3. Denial of use of toilet facilities or toileting assistance;

4. Use of restraint as punishment, reprisal, or for the convenience of staff;

5. Corporal punishment;

6. Deprivation of health care including counseling; and

7. Use of mechanical and chemical restraints.

8 VAC 20-670-140. [ No change from proposed. ]
8 VAC 20-670-150. Provisions for health.

A. A report of [ a comprehensive ] physical examination [ not more than three years old ] by a qualified healthcare provider and an up-to-date immunization record shall be on file for each student. 

B. A student suffering with a contagious or infectious condition or disease shall be excluded from school while in that condition unless attendance is approved by a qualified healthcare provider.

C. An adequate first aid kit shall be provided for use in the case of accidents, minor injuries, and medical emergencies.

D. All medications shall be accepted only in current original labeled prescription containers with parental permission to administer.

E. Transportation of medication shall be expressly covered in the school’s policy manual.  All interested parties shall be informed of the policy through written information.

F. Training shall be provided to all staff in medication procedures and effects and in infection control measures including the use of universal precautions. All staff administering medication shall receive approved training for medication management. At least one person [ trained certified ] in first aid and CPR shall be available at all times to the students at the school [ and on field trips ].

G. In schools where meals are served on a daily basis, the school shall have the services of either a full-time or part-time dietitian or nutritionist, or consultative assistance to ensure that a well-balanced nutritious daily menu is provided.  Records of menus for all meals served shall be kept on file for six months.

H. Any case of suspected child abuse or neglect shall be reported immediately to the local child protective services unit as required by [ § 63.2-1509 of ] the Code of Virginia.  Any case of suspected child abuse or neglect that is related to the facility shall be reported immediately to the department and placing agency, and to either the parent or legal guardian.  When a case of suspected child abuse or neglect is reported to child protective services, the student's records shall include the date and time the suspected abuse or neglect occurred, a description of the incident, the action taken as a result of the incident, and the name of the person to whom the report was made at the local child protective services unit.

8 VAC 20-670-160. Transportation.

A. All drivers of vehicles transporting students shall comply with the requirements of the applicable laws of Virginia [ (§ 22.1-180) ].  Appropriate safety measures that take into consideration the age range and disabling conditions of students served at the school shall be taken by staff members or other adults who may transport students to and from school [ or on school-sponsored activities ].

B. Evidence of vehicle liability insurance to protect those students transported to and from the school shall be submitted.

C. All schools shall have on file evidence that school-owned vehicles used for the purpose of transporting students to and from school and school-related activities meet federal and state standards and are maintained in accordance with applicable state and federal laws [ (49 CFR Part 571) ].

D. All vehicles used to transport students on school activities shall be equipped with first aid kits, a fire extinguisher, and two-way communication devices.

E. Individual student emergency information including currently prescribed and over-the-counter medications, significant medical problems, and any allergies shall accompany students when they are being transported.

8 VAC 20-670-170. [ No change from proposed. ]
8 VAC 20-670-180. [ No change from proposed. ]
8 VAC 20-670-190. Administrative personnel.

A. Each school shall designate a person to be responsible for the administration of the school.  This person shall be a graduate of an accredited college or university and shall have sufficient time, training, and ability to carry out effectively the duties involved.

B. The individual responsible for the day-to-day operation of the educational program, no matter how titled, shall hold and maintain a valid five-year renewable postgraduate professional license issued by the board.  This individual shall hold an endorsement in at least one appropriate area of disability served by the school [ (8 VAC 20-21) ].  The individual serving in this capacity could be the same person functioning as the administrator identified in subsection A of this section provided licensure requirements are met.

C. The department may make exception to the above requirements for good cause upon application by the school.

8 VAC 20-670-200. Teachers.

A. Teachers of academic courses in elementary and nondepartmentalized middle and high school programs shall hold a current Virginia teaching license issued by the board with endorsement in at least one of the specific areas of disability served by the school, or otherwise comply with [ board regulations.  "Otherwise comply" means that a teacher without endorsement in a specific area of disability must secure a Special Education Conditional License from the board and agree in writing to earn credit at the rate of six semester hours per year toward full endorsement beginning in the next semester.  Requirements for a teaching license and the procedure for securing a license are outlined in  ] the Licensure Regulations for School Personnel (8 VAC 20-21).

B. Teachers in middle and high schools that are departmentalized must hold a current Virginia teachers license with endorsement in the academic area they are instructing [ (8 VAC 20-21) ]. A sufficient number of appropriately endorsed special education teachers must be available to case manage individualized education programs (IEPs) and to provide disability specific technical assistance and instruction.  Ongoing staff development must include disability specific training.

C. Teachers of specialized subjects such as music, art, physical education, health and vocational education must hold a valid teaching license with an endorsement in the teaching area of responsibility and agree to complete course work or inservice training in working with the types of students served by the school.

D. The board may make exception to the above requirements for good cause.

8 VAC 20-670-210. [ No change from proposed. ]
8 VAC 20-670-220. Personnel files.

Personnel files for staff shall be maintained and shall include the following documentation:

1. Academic preparation and past experience;

2. Attendance records;

3. Copies of contracts indicating dates and terms of employment; 

4. Results of a [ current ] x-ray or tuberculin test and other health records required by § 22.1-300 of the Code of Virginia and applicable regulations of the Virginia Department of Health;

5. Evidence of child protective service and criminal records checks including fingerprinting. Additionally for all staff who may transport students, evidence of Department of Motor Vehicles checks and a current copy of the driver’s license; and

6. Documentation of staff development.

8 VAC 20-670-230 through 8 VAC 20-670-270. [ No change from proposed. ]
8 VAC 20-670-280. Advertising and publications.

A. Each school shall use its complete name as listed on its license to operate for all publicity, publications, promotions or marketing purposes.

B. With respect to its status with the board, the school may advertise only that it has a "License to Operate from the Virginia Board of Education."  No other wording is acceptable to the board.
A school holding a license to operate issued by the board shall not expressly or by implication indicate by any means that the license to operate represents an endorsement offered by the school.

C. [ Each school shall develop and publish a handbook describing the school’s programs and policies that shall be submitted to the department for review and approval prior to final printing. ] All printed materials shall be accurate concerning the school's requirements for admission, curricula, programs and services, graduation requirements, tuition and other fees or charges, and terms for payment of tuition and other fees.  Copies shall be filed with the board or department.

D. A school or its representatives shall not make any fraudulent or misleading statement about any phase of its operation in published or distributed materials.

E. Printed or electronic representations shall not be used by a school in such a manner as to convey a false impression about the size, importance, or location of the school's facilities or its equipment.

F. Schools shall not use endorsements, commendations, or recommendations by students, individuals, manufacturers, business establishments or organizations except with their written consent and without any offer of financial compensation.  Written evidence of compliance shall be maintained and available to the board or department.

G. The accrediting agency must be named if accreditation is used as part of a school's promotional materials.

H. No school may use the seal of the Commonwealth in any advertisement, publication or document.

8 VAC 20-670-290. [ No change from proposed. ].

8 VAC 20-670-300. A license to operate is not transferable.

A. A change of ownership occurs when control of a school changes from one owner to another.  New owners of a school shall make an application for an original license to operate.

B. If there is a change in ownership of a school, the current owner shall notify the department at least 30 days prior to the proposed date of sale and provide a copy of the agreement of sale.  An application for an original license to operate [ or certificate of program compliance ], including all attachments listed in 8 VAC 20-670-30, shall be submitted to the department by the new owner within 30 days following the effective date of the change.  The school may be operated on a temporary basis under the new ownership until an original license to operate has been issued by the board.

8 VAC 20-670-310 through 8 VAC 20-670-330. [ No change from proposed. ]
PART XIV.

DENIAL, REVOCATION, SUSPENSION OR REFUSAL

TO RENEW [ A CERTIFICATE ] , GROUNDS.

8 VAC 20-670-340. [ No change from proposed. ]
8 VAC 20-670-350. Refusal, denial, revocation, or suspension.

The board may refuse to renew or may deny, revoke or suspend the license to operate [ of  ] a school for any one or combination of the following causes:

1. Violation of any provision of the Code of Virginia or any board regulations;

2. Furnishing false, misleading, or incomplete information or failure to furnish information requested by the board or department;

3. Violation of any commitment made in an application for a license to operate [ or certificate of program compliance ];

4. Failure to provide or maintain the premises or equipment in a safe and sanitary condition as required by law, by state regulations or local ordinances;

5. Failure to maintain adequate financial resources to conduct the programs offered or to retain an adequate, qualified instructional staff;

6. Failure to safeguard the interests of the public; and

7. Failure within a reasonable time to provide information requested by the board or department as a result of a formal or informal complaint or as supplement to an application.
8 VAC 20-670-360. Board investigation.

The department may, upon its own motion, investigate the actions of any applicant or any persons holding or claiming to hold a license to operate.  The department shall make such an investigation upon the written complaint of any individual setting forth facts which, if proved, would constitute grounds for denial, refusal, suspension, or revocation of a [ certificate or ] license.

8 VAC 20-670-370. Department investigation procedures.

Authority is granted to the department staff to investigate complaints from individuals and other sources concerning alleged violations of the Code of Virginia or regulations by a school. Where the findings of the department are in favor of the complainant, the school shall abide by any recommendations made or corrective action deemed necessary by the department.  If the school disagrees with the recommendations or corrective actions, the department shall hold an informal hearing to determine whether further action (i.e., revocation, suspension or refusal to renew a [ certificate license ]) is warranted.  The Superintendent of Public Instruction or his designee shall chair the hearing.

8 VAC 20-670-380 through 8 VAC 20-670-420. [ No change from proposed. ]
8 VAC 20-670-430. Transmitting documents and other materials.

A. The mailing of applications, forms, letters, or other papers shall not constitute receipt of the same by the department unless sent by registered mail, certified mail, express mail, or courier with return receipt requested.

B. All materials sent should be addressed to the Private Day Schools for Students with Disabilities, Department of Education, Box 2120, Richmond, VA 23218-2120, or [ Office of ] Private Day Schools for Students with Disabilities, James Monroe Building, 24th Floor, 101 North 14th Street, Richmond, VA 23219.

C. Materials submitted by electronic means (e.g., facsimile machine, computer, etc.) will be accepted contingent upon receipt of original documents sent in accordance with subsection A of this section.

8 VAC 20-670-440. Complaints.
Schools are required to establish and provide to parents, students, and placing agencies an internal complaints resolution process. In the event that the complainant is not satisfied with the internal resolution or prefers, he may file a complaint with the Office [ for of ] Private [ Special Education ] Day Schools [ for Students with Disabilities ], Virginia Department of Education, P.O. Box 2120, Richmond, VA 23218-2120.
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