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Proposed Regulations


TITLE 18. PROFESSIONAL AND OCCUPATIONAL LICENSING

BOARD FOR OPTICIANS

Title of Regulation:  18 VAC 100-20. Board for Opticians Regulations (amending 18 VAC 100-20-54 and 18 VAC 100-20-81).

Statutory Authority:  §§ 54.1-201 and 54.1-304 of the Code of Virginia.
Public Hearing Date:  September 24, 2004 - 10 a.m.
Public comments may be submitted until October 8, 2004.

(See Calendar of Events section

for additional information)

Agency Contact:  William H. Ferguson, II, Executive Director, Board for Opticians, 3600 West Broad Street, Richmond, VA 23230, telephone (804) 367-8590, FAX (804) 367-6295, or e-mail opticians@dpor.virginia.gov.

Basis:  The proposed regulatory action is mandated by the following sections of the Code of Virginia.  To comply with these statutes, the board evaluates its current and projected financial position, and determines the type of fees and amounts to be established for each fee that will provide revenue sufficient to cover its expenses.

Section 54.1-113. (Callahan Act) Regulatory boards to adjust fees - Following the close of any biennium, when the account for any regulatory board within the Department of Professional and Occupational Regulation or the Department of Health Professions maintained under § 54.1-308 or § 54.1-2505 shows expenses allocated to it for the past biennium to be more than 10 percent greater or less than moneys collected on behalf of the board, it shall revise the fees levied by it for certification or licensure and renewal thereof so that the fees are sufficient but not excessive to cover expenses.

Section 54.1-201 describes each regulatory board's power and duty to "levy and collect fees for the certification or licensure and renewal that are sufficient to cover all expenses for the administration and operation of the regulatory board and a proportionate share of the expenses of the Department…"

Section 54.1-304 describes the power and duty of the Director to "collect and account for all fees prescribed to be paid into each board and account for and deposit the moneys so collected into a special fund from which the expenses of the Board, regulatory boards, and the Department shall be paid…"

Section 54.1-308 provides for compensation of the Director, employees, and board members to be paid out of the total funds collected. This section also requires the Director to maintain a separate account for each board showing moneys collected on its behalf and expenses allocated to the board.

Fee adjustments are mandatory in accordance with these sections. The board exercises discretion in how the fees are adjusted by determining the amount of the adjustment for each type of fee. The board makes its determination based on the adequacy of the fees to provide sufficient revenue for upcoming operating cycles.

The Board for Opticians has no other source of revenue from which to fund its operations.

Purpose:  The intent of the proposed changes in regulations is to increase fees for applicants and regulants of the Board for Opticians.  The board must establish fees adequate to support the costs of board operations and a proportionate share of the Department of Professional and Occupational Regulation’s (department) operations.  By the close of the current biennium, fees will not provide adequate revenue for those costs.  The board has no other source of revenue from which to fund its essential functions required for public health, safety and welfare.

The department receives no general fund money, but instead is funded almost entirely from revenue collected for applications, renewals, examination fees, and other fees.  The department is self-supporting, and must collect adequate revenue to support its mandated and approved activities and operations.  Fees must be established at amounts that will provide that revenue.  Fee revenues collected on behalf of the boards fund the department’s authorized special revenue appropriation.

The ability of the board to continue to process applications in a timely and accurate manner increases the level of public safety and welfare by ensuring that only those applicants that meet or exceed the requirements set forth in the statutes and regulations are granted licenses, certificates, or registrations.

Substance:  The proposed administrative charge for the spectacle examination is increased from $10 to $25.  The proposed maximum examination fee for examinations procured in accordance with the Public Procurement Act is increased from $300 to $1,000.  The proposed application fee for licensure is increased from $55 to $100.  The proposed application fee for contact lens certification is from increased $70 to $100.  The proposed renewal fee is from increased $60 to $100.  The current regulations permit late renewal for up to 12 months after expiration with reinstatement required after 12 months.  The proposed regulations permit late renewal for up to 60 days after expiration with reinstatement required after 60 days.  The proposal deletes the fee for a duplicate wall certificate because wall certificates are no longer issued.

Issues:  The primary issue for the proposed fee increase is the department’s statutory requirement to comply with the Callahan Act.

The advantage of these changes is that the regulatory program will be able to continue to function in order to protect the public. The disadvantage is that these changes will increase the cost of the license to the regulated population; however, the impact of these changes on the income of the regulated population should not be of a great significance compared to level of income.

Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation.  The Board of Opticians (board) proposes to raise fees and reduce the timeframe within which a licensee can pay a late renewal fee, versus a reinstatement fee.

Estimated economic impact.  Fees.  The Department of Professional and Occupational Regulation (DPOR) expects that the board’s revenues for the 2002-2004 biennium will finish at 30.7% less than expenses. Additionally, DPOR anticipates that the board’s ending cash balance for 2002-2004 will be negative $4,905.1  The board attempts to set each fee to approximately match the cost of regulating each respective function.2  The board proposes to raise fees by the following amounts:

Spectacle examination administrative charge: increase from $10 to $25

Total examination fee ceiling: increase from $300 to $1,000

License application: increase from $55 to $100

Contact lens certification application: increase from $70 to $100

License renewal: increase from $60 to $100

Late license renewal: increase from $25 to $125

License reinstatement: increase from $100 to $125

The increase in expenses relative to fees collected can be partially attributed to the following: 1) examination costs, which are dependent on both vendor charges and the volume of candidates taking the exam, are estimated to increase by almost $8,000 from the 2000-02 biennium to the 2002-04 biennium, 2) charges from the Attorney General’s Office to the department (for all work across boards) are increasing from $405,000 for the 2000-02 biennium to $507,000 for the 2002-04 biennium, and 3) the department is spending $1.2 million to $2.0 million on a new computer system for licensing and enforcement.3 
The current regulations list a "Duplicate wall certificate fee" of $25.  The board proposes to remove the duplicate wall certificate fee language from the regulations.  Since wall certificates are no longer issued, the current language on duplicate wall certificates serves no purpose.

Reinstatement.  Under the current regulations, licensees who fail to renew their license within 30 days of its expiration can renew their license by paying a late fee up until 12 months after expiration.  If the license has been expired for more than 12 months, the licensee must apply for reinstatement.  If the license has been expired for 24 months or less, the licensee only has to pay the reinstatement fee.  (If the license has been expired for more than 24 months, other requirements must be met.)  The board proposes to permit late renewal only for licenses that are 31 to 60 days late.  Thus, the effective change is that licensees whose license has been expired between 61 days and 12 months must now pay the reinstatement fee rather than the late fee.  As noted above, under the proposed regulations the reinstatement fee is $225 and the late renewal fee is $125.  The proposal to shorten the time limit for late license renewal from 12 months to 60 days may encourage some licensees whose license has been expired between 31 and 60 days to renew their license sooner.  This does not produce a significant economic impact.

Businesses and entities affected.  The proposed amendments will affect the 1,800 opticians in Virginia.

Localities particularly affected.  The proposed regulations affect opticians throughout the Commonwealth.

Projected impact on employment.  The proposed amendments will not significantly affect employment levels.  A small number of mostly inactive opticians may choose not to remain licensed due to the higher fees.

Effects on the use and value of private property.  The proposed amendments will decrease the value of opticians’ practices by the amount of the fee increases that apply to them.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Board for Opticians concurs with the Department of Planning and Budget’s Economic Impact Analysis.

Summary:

The proposed amendments increase fees and reduce the timeframe within which an optician licensee can pay a late renewal fee versus a reinstatement fee.

18 VAC 100-20-54. Fees.

A. The fee for examination or examinations shall consist of the combination of an administrative charge of $10 $25 (spectacle), $25 (contact lens), and the appropriate contract charges.  Examination service contracts shall be established in compliance with the Virginia Public Procurement Act (§ 11‑35 § 2.2-3700 et seq. of the Code of Virginia). The total examination fee shall not exceed a cost of $300 $1,000 to the applicant.

B. All application fees for licenses are nonrefundable and the date of receipt by the board or its agent is the date which will be used to determine whether it is on time.

C. Application and examination fees must be submitted with the application for licensure.

The following fees shall apply:

	FEE TYPE
	AMOUNT DUE
	WHEN DUE

	Application for licensure by examination or out-of-state applicants
	$55 $100
	With application

	Application for contact lens certification by examination or for out-of-state applicants
	$70 $100
	With application

	Renewal
	$60 $100
	Up to the expiration date on the license with a 30-day grace period

	Late renewal (in addition to includes renewal fee)
	$25 $125
	Up to 12 months Between 30 and 60 days after the expiration date on the license

	Reinstatement

(includes renewal and late renewal fees)
	$100 $225
	After 12 calendar months 60 days following the expiration date on the license

	Duplicate wall certificate
	$25
	With written request


18 VAC 100-20-81. Reinstatement required.

A. If a licensee fails to renew his license within 12 months 60 days after the expiration date on the license, the licensee must apply for reinstatement on a form provided by the board.

1. Individuals for reinstatement shall continue to meet the standards of entry as set out in subdivisions 1 through 8 of 18 VAC 100-20-10.

2. Individuals for reinstatement shall submit the required fee as set out in 18 VAC 100-20-54.

B. Twenty-four months after expiration of the license, the individual may be reinstated if he can show proof of continuous, active, ethical and legal practice outside of Virginia.  If not, the individual must show proof of completion of a board-approved review course which measures current competence.  Credit will not be allowed for any review course which has not been approved by the board prior to administration of the course.

C. Sixty months after expiration of the license, the individual, who cannot show proof of continuous, active, ethical and legal practice outside of Virginia, shall be required to apply as a new applicant for licensure.  He shall be required to meet all current education requirements and retake the board's written and practical examination.
D. The board, in its discretion and for just cause, may deny reinstatement of a license.  Upon such denial, the applicant for reinstatement may request that a proceeding be held in accordance with the provisions of the Administrative Process Act (§ 9‑6.14:1 et seq. of the Code of Virginia).

E. A licensee who reinstates his license shall be regarded as having been continually licensed without interruption.  Therefore, the licensee shall remain under the disciplinary authority of the board during the entire period and may be held accountable for his activities during this period.  Nothing in these regulations shall divest the board of its authority to discipline a licensee for a violation of the law or regulations during the period of licensure as set out in this provision.

NOTICE:  The forms used in administering the Board for Opticians Regulations (18 VAC 100-20) are not being published; however, the name of each form is listed below.  The forms are available for public inspection at the Department of Professional and Occupational Regulation, 3600 West Broad Street, Richmond, Virginia 23230-1066, or at the office of the Registrar of Regulations, General Assembly Building, 2nd Floor, Richmond, Virginia.
FORMS
License and Examination Application, 11LIC (rev. 11/99 2004). 

Contact Lens Endorsement Application, 11CLEND (eff. 11/99 rev. 2004). 

Reciprocity Application, 11REC (eff. 2004).

Reinstatement Application, REINSTATE APP 11REI (eff. 9/99 rev. 2004). 

VA.R. Doc. No. R03-265; Filed July 21, 2004, 8:59 a.m.

1 The anticipated -$4,905 cash balance represents –2.6 percent of the expected $185,399 board expenditures in the 2002-2004 biennium (source: DPOR).


2 Source: DPOR


3 Ibid.
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