EMERGENCY REGULATIONS


TITLE 18. PROFESSIONAL AND OCCUPATIONAL LICENSING

BOARD OF MEDICINE

Title of Regulation:  18 VAC 85-80. Regulations Governing the Licensure of Occupational Therapists (adding 18 VAC 85-80-61).

Statutory Authority:  §§ 54.1-2400 and 54.1-2956.1 of the Code of Virginia.

Effective Dates:  July 27, 2004, through July 26, 2005.
Agency Contact:  William L. Harp, M.D., Executive Director, Board of Medicine, Department of Health Professions, 6603 West Broad Street, Richmond, VA 23230, telephone (804) 662-7423, FAX (804) 662-9943, or e-mail william.harp@dhp.virginia.gov.

Preamble:
The adoption of an emergency regulation by the Board of Medicine is required to comply with amendments to § 54.1-2956.1 of the Code of Virginia and the second enactment clause in HB 309 passed by the 2004 General Assembly (Chapter 61 of the 2004 Acts of Assembly).  Section 54.1-2956.1 mandates that the board "designate in regulation those credentialing organizations from which a person may obtain initial certification as an occupational therapy assistant in order to hold himself out to be or advertise that he is an occupational therapy assistant or use the designation "O.T.A." or any variation thereof."

The second enactment clause of Chapter 61 states "That the Board of Medicine shall promulgate regulations to implement the provisions of this act to be effective within 280 days of its enactment," requiring the adoption of the regulation as an emergency in accordance with the Administrative Process Act, § 2.2-4011, which states that an "emergency situation" is:  (i) a situation involving an imminent threat to public health or safety; or (ii) a situation in which Virginia statutory law, the Virginia Appropriation Act, or federal law requires that a regulation shall be effective in 280 days or less from its enactment, or in which federal regulation requires a regulation to take effect no later than 280 days from its effective date. Chapter 61 was enacted on March 8, 2004, the day HB 309 was signed by the Governor.

Section 61 is added to Part II to establish the Certified Occupational Therapy Assistant issued by the National Board for Certification in Occupational Therapy (NBCOT) as the credential that must be held by a person who calls himself an occupational therapy assistant or uses the designation of O.T.A. or any derivation thereof.

While adoption of a credentialing organization is mandated, the board is not authorized to register or regulate those persons who have obtained certification and who use the designated title or initials after their names. Chapter 61 only establishes title protection and specifically provides that an individual can continue to assist in the "provision of occupational therapy services under the supervision of an occupational therapist pursuant to such requirements as may be imposed by the Board" (§ 54.1- 2956.5 C of the Code of Virginia).  While the board does not have regulatory authority vis-à-vis occupational therapy assistants or the ability to take disciplinary action against their credential, it can exercise its regulatory and disciplinary authority over the practice of occupational therapists under whom the assistants are required to perform their duties.

In development of an emergency regulation, the board considered the recommendation of the Advisory Board on Occupational Therapy and the Study of the Appropriate Level of Regulation of Occupational Therapy Assistants in Senate Document 7 (2001).  In the study of OTA's, conducted by the Board of Health Professions in response to SJR 153 of the 2000 General Assembly, the only credentialing organization for occupational therapists or occupational therapy assistants was the National Board for Certification in Occupational Therapy.  The NBCOT offers an examination and certification for assistants, which entitles them to use of the title Certified Occupational Therapy Assistant or COTA.  According to the SJR 153 study, there are 170 accredited OTA programs in the U.S. with four located in Virginia - Community Hospital of Roanoke Valley, J. Sargeant Reynolds Community College, Southwest Virginia Community College and Tidewater Community College.  Occupational therapy assistants complete a supervised clinical internship during their academic preparation, and the majority of the OTA graduates elect to take the national examination from NBCOT so they can use the recognized credential of COTA.

In addition, the examination and credential accepted for licensure as an occupational therapist in Virginia are those prescribed and provided by NBCOT.  Therefore, the Advisory Board and the Board of Medicine did not find another alternative to identification of NBCOT as the credentialing organization through which a person must obtain initial certification in order to call themselves an occupational therapy assistant or an OTA.

18 VAC 85-80-61. Certification of occupational therapy assistants.

Effective July 26, 2005, a person who holds himself out to be or advertises that he is an occupational therapy assistant or uses the designation "O.T.A." or any variation thereof shall have obtained initial certification by NBCOT as a certified occupational therapy assistant.

/s/ Mark R. Warner

Governor
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