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TITLE 14. INSURANCE

STATE CORPORATION COMMISSION

REGISTRAR’S NOTICE: The State Corporation Commission is exempt from the Administrative Process Act in accordance with § 2.2-4002 A 2 of the Code of Virginia, which exempts courts, any agency of the Supreme Court, and any agency that by the Constitution is expressly granted any of the powers of a court of record.
Title of Regulation:  14 VAC 5-90. Rules Governing Advertisement of Accident and Sickness Insurance (amending 14 VAC 5-90-10 through 14 VAC 5-90-180; [ adding 14 VAC 5-90-55 ]).

Statutory Authority:  §§ 12.1-13 and 38.2-223 of the Code of Virginia.
Effective Date:  August 4, 2004.
Agency Contact:  Jacqueline Cunningham, Deputy Commissioner, Life and Health Division, State Corporation Commission, P.O. Box 1157, Richmond, VA 23218, telephone (804) 371-9074, FAX (804) 371-9944, or e-mail jacunningham@scc.state.va.us.

Summary:

The amendments add or modify a number of terms in 14 VAC 5-90-30 to comply with the National Association of Insurance Commissioners' model regulation on this subject.  All forms of electronic communication are added to the definition of "advertisement."  New definitions for the terms "institutional advertisement," "invitation to contract," and "invitation to inquire" are added.  14 VAC 5-90-60 is rearranged for clarity and proper heading.  14 VAC 5-90-60, 14 VAC 5-90-70 and 14 VAC 5-90-130 clarify provisions as they apply to an "advertisement" or an "invitation to contract."  14 VAC 5-90-80 adds endorsements where appropriate to the testimonial forms of advertisements.  14 VAC 5-90-160 adds a requirement to include the name and description of the entity through which a commercial rating is obtained.  Finally, stylistic changes are made throughout in accordance with the Virginia Registrar Form, Style and Procedure Manual, and a number of unnecessary forms are deleted.

The final regulation modifies the definitions of “advertisement” and “invitation to inquire” in 14 VAC 5-90-30. A new section 14 VAC 5-90-55 is added pertaining to the form and content of invitations to inquire. The new section contains a portion of the provisions in the proposed definition for “invitation to inquire” that have now been moved in the final regulation to this new section. Clarifying changes have also been made to 14 VAC 5-90-10, 14 VAC 5-90-110 and 14 VAC 5-90-130.

AT RICHMOND, MAY 26, 2004

COMMONWEALTH OF VIRGINIA

At the relation of the

STATE CORPORATION COMMISSION

CASE NO. INS-2004-00068

Ex Parte:  In the matter of

Adopting Revisions to the Rules

Governing Advertisement of 

Accident and Sickness Insurance

ORDER ADOPTING REVISIONS TO RULES

By order entered herein March 16, 2004, all interested persons were ordered to take notice that subsequent to May 1, 2004, the Commission would consider the entry of an order adopting revisions proposed by the Bureau of Insurance to the Commission's Rules Governing Advertisement of Accident and Sickness Insurance, set forth in Chapter 90 of Title 14 of the Virginia Administrative Code, unless on or before May 1, 2004, any person objecting to the adoption of the proposed revisions filed a request for hearing with the Clerk of the Commission (the Clerk).

The Order to Take Notice also required all interested persons to file their comments in support of or in opposition to the proposed revisions on or before May 1, 2004.

The Virginia Association of Health Plans (VAHP) filed comments to the proposed revisions with the Clerk on April 30, 2004.  VAHP did not request a hearing.

Aetna Inc. (Aetna), a health insurance company, filed comments to the proposed revisions with the Clerk on May 3, 2004, which were considered timely in accordance with Commission Rule 5 VAC 5-20-140.  Aetna did not request a hearing.

The Alliance of Virginia Dental Plans (Alliance) filed comments to the proposed revisions with the Clerk on May 3, 2004, which were considered timely in accordance with Commission Rule 5 VAC 5-20-140.  Alliance did not request a hearing.

The Bureau has reviewed the comments and recommends that the proposed rules be modified at 14 VAC 5-90-10, 14 VAC 5-90-30 in the definition of "advertisement," 14 VAC 5- 90-30 in the definition of "invitation to inquire" and that a portion of that definition be moved to a new section known as 14 VAC 5-90-55 entitled "Form and content of invitations to inquire," 14 VAC 5-90-110, and 14 VAC 5-90-130 A.

The Bureau filed its Statements of Position in response to the comments filed by VAHP, Aetna and Alliance with the Clerk on May 25, 2004.

THE COMMISSION, having considered the proposed revisions, the filed comments, and the Bureau's response to and recommendations regarding the filed comments, is of the opinion that the attached revisions to the rules, which reflect the recommendations of the Bureau, should be adopted.

THEREFORE IT IS ORDERED THAT: 

(1)  The revisions to Chapter 90 of Title 14 of the Virginia Administrative Code entitled "Rules Governing Advertisement of Accident and Sickness Insurance," which amend 14 VAC 5- 90-10 through 14 VAC 5-90-50 and 14 VAC 5-90-60 through 14 VAC 5-90-180 and propose a new rule at 14 VAC 5-90-55, are attached hereto and made a part hereof, should be, and they are hereby, ADOPTED to be effective July 1, 2004.

(2)  AN ATTESTED COPY hereof shall be sent by the Clerk of the Commission to Gerald A. Milsky, Deputy Commissioner, Bureau of Insurance, State Corporation Commission who forthwith shall give further notice of the adoption of the revisions to the rules by mailing a copy of this Order, including a clean copy of the attached final revised rules, to all insurance companies licensed by the Bureau of Insurance to transact the business of accident and sickness insurance in the Commonwealth of Virginia, and certain interested parties designated by the Bureau of Insurance.

(3)  The Commission's Division of Information Resources forthwith shall cause a copy of this Order, including a copy of the attached revised rules, to be forwarded to the Virginia Registrar of Regulations for appropriate publication in the Virginia Register of Publications and shall make this Order and the attached revisions to the rules available on the Commission's web site, http://www.state.va.us/scc/caseinfo.htm.
(4)  The Bureau of Insurance shall file with the Clerk of the Commission an affidavit of compliance with the notice requirements in paragraph (2) of this Order.

REGISTRAR’S NOTICE: The proposed regulation was adopted as published in 20:15 VA.R. 1770-1776 April 5, 2004, with errata incorporated as published in 20:17 1984 May 3, 2004, and with the changes identified below. Pursuant to § 2.2-4031 A of the Code of Virginia, the adopted regulation is not published at length; however, the sections that have changed since publication of the proposed and errata are set out.

14 VAC 5-90-10. Purpose.

The purpose of this chapter (14 VAC 5-90-10 et seq.) is to assure truthful and adequate disclosure of all material and relevant information in the advertising of accident and sickness insurance. This purpose is intended to be accomplished by the establishment of, and adherence to, chapter establishes certain minimum standards of conduct in the advertising of accident and sickness insurance in a manner which prevents unfair competition among insurers and is conducive to the accurate presentation and description [ to the insurance-buying public ] of a policy of such insurance offered through various advertising media.

14 VAC 5-90-20. [ No change from proposed. ]

14 VAC 5-90-30. Definitions.

An "advertisement" for the purpose of this chapter (14 VAC 5‑90‑10 et seq.) shall include:

1. Printed 

The following words and terms when used in this chapter shall have the following meanings unless the context clearly indicates otherwise:

"Advertisement" means (i) printed and published material, audio visual material, and descriptive literature of an insurer used in direct mail, newspapers, magazines, radio scripts, TV television scripts, web sites and other Internet displays or communications, other forms of electronic communications, billboards, and similar displays; and 2. (ii) descriptive literature and sales aids of all kinds issued by an insurer [ , or ] agent [ or broker ] for presentation to members of [ to   the insurance‑buying public,  ] including but not limited to circulars, leaflets, booklets, depictions, illustrations, and form letters; and 3. (iii) prepared sales talks, presentations and material for use by agents, brokers and solicitors.  "Advertisement" shall not include:

1. Material used in-house by insurers;

2. Communications within an insurer's own organization not intended for dissemination to the [ insurance-buying ] public; however, to the extent any communications are in fact disseminated to the [ insurance-buying ] public or utilized in a sales presentation to [ a member of  ] the [ insurance-buying ]  public, the materials shall be considered to fall within the definition of "advertising"; 

3. Individual communications of a personal nature with current policyholders other than material urging the policyholder to increase, expand, terminate or purchase new coverages;

4. Correspondence between a prospective group or policyholder and an insurer in the course of negotiating a group contract other than material urging the policyholder to increase or expand coverages;

5. Court-approved material ordered by a court to be disseminated to policyholders;

6. A general announcement from a group policyholder to eligible individuals on an employment or membership list that a contract or program has been written or arranged, provided that the announcement clearly indicates that it is preliminary to the issuance of a booklet and that the announcement does not describe specific benefits under the contract or program nor describe advantages as to the purchase of the contract or program.  This does not prohibit a general endorsement of the program by the sponsor; 

7. Electronic communications devoted to electronic business transactions between existing members, providers, employers, and the insurer containing no materials relating to increasing, decreasing, terminating, or expanding coverages; or 

8. Member newsletters or educational material sent to existing members, providers, or employers containing no materials relating to increasing, decreasing, terminating, or expanding coverages.

"Commission" means the Virginia State Corporation Commission.

"Exception" means any provision in a policy whereby coverage for a specified hazard is entirely eliminated; it is a statement of a risk not assumed under the policy.

"Institutional advertisement" means an advertisement having as its sole purpose the promotion of the reader's, viewer's, or listener's interest in the concept of accident and sickness insurance, or the promotion of the insurer as a seller of accident and sickness insurance.

"Insurer" means an individual, corporation, association, partnership, reciprocal exchange, inter-insurer, Lloyds, fraternal benefit society, health maintenance organization, and any other legal entity that is defined as an "insurer" in Title 38.2 of the Code of Virginia.

"Invitation to contract" means an advertisement that includes in any manner an application for insurance.  It is not an invitation to inquire nor an institutional advertisement.

"Invitation to inquire" means an advertisement having as its objective the creation of a desire to inquire further about accident and sickness insurance and that is limited to a brief description of the loss for which benefits are payable and does not contain an application for coverage, but may contain (i) the dollar amount of benefits payable, and (ii) the period of time during which benefits are payable.  An invitation to inquire may not refer to cost, except as otherwise permitted by this [ section chapter ].  [ An invitation to inquire shall contain a provision in the following or substantially similar form:  "This policy has [exclusions] [limitations] [reduction of benefits] [terms under which the policy may be continued in force or discontinued].  For costs and complete details of the coverage, call [write] your insurance agent or the company [whichever is applicable]."  An invitation to inquire concerning a health benefit plan may include rate information without including information about benefit exceptions and reductions and limitations so long as the advertisement includes prominent disclaimers clearly indicating that  (a) the rates are illustrative only; (b) a person should not send money to the insurer of the health benefit plan in response to an advertisement; (c) a person cannot obtain coverage under the health benefit plan until the person completes an application for coverage; and (d) benefit exclusions and limitations may apply to the health benefit plan.  Any rate information mentioned in any advertisement disseminated pursuant to this section shall indicate the age, gender, and geographic location on which that rate is based. ]

"Limitation" means any provision that restricts coverage under the policy other than an exception or a reduction.

"Policy" for the purpose of this chapter (14 VAC 5‑90‑10 et seq.) shall include any means a policy, plan, certificate, contract, agreement, statement of coverage, rider or endorsement which that provides accident or sickness benefits or medical, surgical or hospital expense benefits, whether on an indemnity, reimbursement, service or prepaid basis, except (i) such coverage provided when issued in connection with another kind of insurance other than life; and (ii) except disability, waiver of premium, and double indemnity benefits included in life insurance and annuity contracts.

"Insurer" for the purpose of this chapter (14 VAC 5‑90‑10 et seq.) shall include any individual, corporation, association, partnership, reciprocal exchange, inter‑insurer, Lloyds, fraternal benefit society, health maintenance organization, and any other legal entity which is defined as an "insurer" in the insurance code of this Commonwealth.

"Exception" for the purpose of this chapter (14 VAC 5‑90‑10 et seq.) shall mean any provision in a policy whereby coverage for a specified hazard is entirely eliminated; it is a statement of a risk not assumed under the policy.

"Reduction" for the purpose of this chapter (14 VAC 5‑90‑10 et seq.) shall mean means any provision which that reduces the amount of the benefit; a risk of loss is assumed but payment upon the occurrence of such the loss is limited to some amount or period less than would be otherwise payable had such reduction not been used.

"Limitation" for the purpose of this chapter (14 VAC 5‑90‑10 et seq.) shall mean any provision which restricts coverage under the policy other than an exception or a reduction.

14 VAC 5-90-40. [ No change from proposed. ]

14 VAC 5-90-50. [ No change from proposed. ]

 [ 14 VAC 5-90-55.  Form and content of invitations to inquire.

A.  An invitation to inquire shall contain a provision in the following or substantially similar form:  "This policy has [exclusions] [limitations] [reduction of benefits] [terms under which the policy may be continued in force or discontinued].  For costs and complete details of the coverage, call [write] your insurance agent or the company [whichever is applicable]."  

B.  An invitation to inquire may include rate information without including information about benefit exceptions and reductions and limitations so long as the advertisement includes prominent disclaimers clearly indicating that (i) the rates are illustrative only; (ii) a person should not send money to the insurer in response to an advertisement; (iii) a person cannot obtain coverage until the person completes an application for coverage; and (iv) benefit exclusions and limitations may apply.  Any rate information mentioned in any advertisement disseminated pursuant to this section shall indicate the age, gender, and geographic location on which that rate is based. ]

14 VAC 5-90-60 through 14 VAC 5-90-100. [ No change from proposed. ]

14 VAC 5-90-110. Disparaging comparisons and statements.

An advertisement shall not directly or indirectly make unfair or incomplete comparisons of policies or benefits or comparisons of [ non-comparable noncomparable ] policies of other insurers, [ and shall not ] disparage competitors, their policies, services or business methods, [ and shall not disparage ] or unfairly minimize competing methods of marketing insurance.

14 VAC 5-90-120. [ No change from proposed. ]

14 VAC 5-90-130. Identity of insurer.

A. The name of the actual insurer and the [ shall be stated on all invitations to contract.  The  , the ] form number or numbers of the policies advertised [ , ] and, if the application is contained in the advertisement, the form number of the any application therefor shall be shown and made clear in all of its advertisements stated [ on all invitations to contract ]. An advertisement invitation to contract shall not use a trade name, any insurance group designation, name of the parent company of the insurer, name of a particular division of the insurer, service mark, slogan, symbol or other device which without disclosing the name of the actual insurer would have the capacity and tendency to mislead or deceive as to the true identity of the insurer.

B. No An advertisement shall not use any combination of words, symbols, or physical materials which that by their content, phraseology, shape, color or other characteristics are so similar to combination of words, symbols, or physical materials used by agencies of the federal government or of this Commonwealth, or otherwise appear to be of such a nature that it tends to confuse or mislead prospective insureds into believing that the solicitation is in some manner connected with an agency of the municipal, state, or federal government.

14 VAC 5-90-140 through 14 VAC 5-90-180. [ No change from proposed. ]

FORMS [ No change from proposed. ]

VA.R. Doc. No. R04-132; Filed August 4, 2004, 10:09 a.m.
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