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TITLE 3. ALCOHOLIC BEVERAGES

ALCOHOLIC BEVERAGE CONTROL BOARD

Title of Regulation:  3 VAC 5-30. Tied-House (amending 3 VAC 5-30-10, 3 VAC 5-30-30, 3 VAC 5-30-60, 3 VAC 5-30-70; repealing 3 VAC 5-30-40).

Statutory Authority:  §§ 4.1-103 and 4.1-111 of the Code of Virginia.
Public Hearing Date:  September 27, 2004 - 11 a.m.
Public comments may be submitted until October 23, 2004.

(See Calendar of Events section

for additional information)

Agency Contact:  W. Curtis Coleburn, III, Chief Operating Officer, Alcoholic Beverage Control Board, 2901 Hermitage Road, Post Office Box 27491, Richmond, VA 23261, telephone (804) 213-4409, FAX (804) 213-4411, or e-mail wccolen@abc.state.va.us.

Basis:  Section 4.1-111 of the Code of Virginia mandates that the Alcoholic Beverage Control Board promulgate regulations that "Maintain the reasonable separation of retailer interests from those of the manufacturers, bottlers, brokers, importers and wholesalers in accordance with § 4.1-216 and in consideration of the established trade customs, quantity and value of the articles or services involved; prevent undue competitive domination of any person by any other person engaged in the manufacture, distribution and sale at retail or wholesale of alcoholic beverages in the Commonwealth; and promote reasonable accommodation of arm's length business transactions."  This chapter seeks to carry out this mandate by limiting the things of value that may be provided by manufacturers and wholesalers of alcoholic beverages to retailers.  The Office of the Attorney General has certified that the agency has the statutory authority to promulgate the proposed regulation and that it comports with applicable state and/or federal law.
Purpose:  The goal of this regulation is to promote the public health, safety, and welfare by maintaining the reasonable separation of retailer interests from those of the manufacturers, bottlers, brokers, importers and wholesalers.  The board has determined that the regulation is essential to comply with the mandate of § 4.1-111 and to protect the health, safety and welfare of the citizens by reducing the pressure on retailers to promote excessive consumption of alcoholic beverages which can be caused by the undue influence of manufacturers and wholesalers.  The proposal is intended to liberalize the restrictions slightly to recognize the increases in costs of service items and business entertainment since the regulation was last modified, and to remove the restriction on Sunday merchandising, recognizing that most retail businesses now operate seven days a week.
Substance:  In 3 VAC 5-30-10 the restriction on Sunday merchandising activities will be eliminated, except in jurisdictions where local ordinances restrict Sunday sales of alcoholic beverages, and in 3 VAC 5-30-10 B 3 g exchanges of wine or beer for quality control purposes will not require replacement with identical packages;

In 3 VAC 5-30-30 C 2 sales of nonalcoholic merchandise and alcoholic beverages will be allowed to appear on a single invoice, as long as the alcoholic beverage items are separately identified and totalled;

3 VAC 5-30-40 will be repealed, eliminating required deposits collected by wholesalers on containers sold to retailers;

In 3 VAC 5-30-60 D the maximum wholesale value of can or bottle openers given by a manufacturer, bottler, or wholesaler to a retailer, upon which advertising matter regarding alcoholic beverages appears, will be increased from $5 to $10, and in 3 VAC 5-30-60 H, the limits on the number of wine or beer brands which may appear on a table tent will be removed; and

3 VAC 5-30-70 C 4 will be repealed, removing the restriction on wholesalers or manufacturers providing business entertainment involving an overnight stay; and in 3 VAC 5-30-70 C 5, the $200 per day per person limit on the value of business entertainment provided by wholesalers or manufacturers to employees of retail licensees will be raised to $400.
Issues:  The primary advantages of the proposed action are to alcoholic beverage manufacturers, wholesalers, and retailers.  Manufacturers and wholesalers will be given limited additional opportunities for efforts to promote their products to retail establishments.  Retailers will be able to receive merchandising assistance from manufacturers' and wholesalers' representatives on Sunday, and will be allowed to accept more valuable service items and business entertainment from manufacturers and wholesalers.  There are no disadvantages to the public or the Commonwealth.
Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation.  Section 4.1-111 of the Code of Virginia authorizes the Alcoholic Beverage Control Board to promulgate regulations deemed necessary to carry out the provisions of Title 4.1 of the Code of Virginia (Alcoholic Beverages and Industrial Alcohol).  Specifically, the Code of Virginia requires that the Alcoholic Beverage Control Board promulgate regulations that maintain a reasonable separation of retailer interests from those of the manufacturers, bottlers, brokers, importers and wholesalers, prevent undue competitive domination of any person by any other person engaged in the manufacture, distribution and sale of alcoholic beverages in the Commonwealth, and promote reasonable accommodation of arm's length business transactions.

The proposed regulation (i) eliminates the restriction on merchandising activities by alcoholic beverage wholesalers on Sundays, except in localities that have ordinances restricting the sale of alcoholic beverages on Sundays, (ii) allows wine and beer removed from the shelf for quality control purposes to be replaced with an identical quantity and brand but not necessarily with identical packaging, (iii) permits the use of a single invoice for sales of alcoholic and nonalcoholic beverage merchandise to retailers as long as the items are separately identified and totaled, (iv) removes the provision requiring that retailers pay wholesalers a minimum deposit per container sold by the wholesaler to the retailer, (v) raises the maximum wholesale value of bottle or can openers on which advertising matter regarding alcoholic beverages appears that manufacturers, bottlers, or wholesalers can give retailers, (vi) eliminates the restriction on the number of wines and beers that can be listed on clip-ons and table tents provided by manufacturers, wholesalers, or bottlers to retailers, and (vii) eliminates the provision prohibiting manufacturers and wholesalers from providing retailers with business entertainment requiring overnight stays and instead increases the maximum amount spent on business entertainment in a 24-hour period from $200 to $400.

Estimated economic impact.  Background:  Tied-house rules were adopted at the federal and state level following Prohibition in an attempt to prevent the intemperate consumption of alcohol.  The name derives from a practice in England, where a bar or pub may be tied through ownership links or contractual obligations to a specific manufacturer of alcoholic beverages.  Tied houses were allowed in the United States prior to Prohibition.  However, it was thought to result in marketing practices that encouraged the consumption of alcohol.

Following Prohibition, tied-house rules were put in place to prevent the vertical integration of ownership of bars and alcohol manufacturers, which was seen to be encouraging alcohol consumption.  Tied-house rules establish a three-tier marketing structure consisting of suppliers/manufacturers, wholesalers, and retailers and are designed to maintain the independence of each tier.  The rules accomplish this by restricting ownership interests between tiers, by prohibiting the giving of “things of value” to retailers by suppliers and wholesalers, and by requiring that suppliers do not sell alcohol directly to retailers, but instead sell to wholesalers who then sell to retailers.  In Virginia, the exceptions to the rule include farm wineries (which are allowed to sell their product to consumers and retailers directly) and direct shipment of alcohol to consumers by licensed in-state and out-of-state wineries, farm wineries, breweries, and alcoholic beverage retailers.

Tied-house regulations exist at the federal and state level in the United States.  According to the Department of Alcoholic Beverage Control (ABC), Virginia’s tied-house regulations are more restrictive than federal regulations.  Rather than prohibiting certain things from being given to retailers by manufacturers and wholesalers as in Virginia, federal regulations generally set a dollar limit on the amount of the gift.  For example, Virginia’s tied-house regulations prohibit manufacturers and wholesalers from selling or giving product displays (such as wine racks, bins, shelving, etc.) to retailers.  Federal regulations prohibit giving such display only if they exceed $300 in value.

According to ABC, all states have some type of tied-house regulations.  How restrictive these regulations are vary from state to state, with some states having more restrictive regulations than Virginia and others having less restrictive regulations.  Some states, such as West Virginia, have adopted federal tied-house regulations rather than establish their own tied-house rules.

Relevance:  While tied-house regulations may have had some relevance in the post-Prohibition era, their relevance in current times is unclear.  Tied-house regulations were established to prevent the establishment of monopolies and deal with specific issues relating to alcohol consumption arising out of the vertical integration of retailers and manufacturers in the 1930s.  These issues are no longer as relevant today.

In the pre-Prohibition days, manufacturers of wine and beer tended to serve a small geographic area and frequently owned or had influence over retail outlets in the area.  This was because they tended to be larger and have more capital than the retail establishments.  However, that situation no longer exists.  Beer and wine is now sold not only at bars and taverns, but also at grocery stores, drug stores, and convenience stores1.  According to ABC, there were approximately 12,930 retail licensees operating in Virginia in 2003.  Due to the large number of retail outlets selling wine and beer, vertical integration and manufacturer control over retail outlets is no longer as simple or easy.  Moreover, many retail outlets now include grocery stores, convenience stores, and drug stores, many of which are run by large corporations that are not likely to be easily influenced or controlled by wine and beer manufacturers.  These establishments sell many products other than alcohol and compete with each other for market share in the sale of all these products, not just alcohol.  Incentives and promotions offered by beer and wine manufacturers to stock only their brand are not likely to outweigh the potential costs to these retailers (in terms of a loss of business) of limiting the choice and range of alcoholic beverages provided by them to their customers.

Apart from a change in the number and type of retail outlets selling wine and beer, there has also been a change in the way wine and beer manufacturers operate.  Unlike the pre-Prohibition era, manufacturers can no longer count on having monopoly power in any geographic area or market.  There are now many more manufacturers competing for market share, including local, national, and international manufacturers.  Thus, the choice and range of available beer and wine is not limited by the monopoly power of any single manufacturer as it was in the early 1900s.  The presence of a number of manufacturers in any given market reduces the likelihood of any one manufacturer exerting undue influence and power.

Changes in the industry aside, there have also been changes in drinking habits.  U.S. per capita consumption of pure alcohol between 1991 and 2000 was only slightly lower than per capita consumption in the decade preceding Prohibition.  However, public drunkenness is nowhere as extensive as during the early 1900s, when most consumption was on-premise and concentrated heavily toward payday binges.  Thus, any increase in alcohol consumption is not likely to produce the magnitude of social and economic costs it did in the pre-Prohibition era.  Moreover, U.S. adult per capita pure alcohol consumption has been declining since the early 1980s, a fact that appears to be independent of tied-house restrictions (which were introduced in the mid-1930s).  Factors such as price, income, region, education, and household demographics have been found to be significant determinants of household alcohol expenditures.  In addition, research has shown that an aging population, regulatory changes (such as a tightening of the drunk-driving laws), and a trend toward more healthy lifestyle (reflected in a shift toward drinks with reduced alcohol content such as wine coolers and light beers) could also be responsible for some of the decline in per capita pure alcohol consumption since the 1980s.

Thus, changes in the way the industry operates, both in terms of retailers and manufacturers, and changes in U.S. alcohol consumption habits make it unlikely that a situation reminiscent of the pre-Prohibition era will come to pass in Virginia if the tied-house restrictions were removed.

Implications of removing the tied-house restrictions.  Removing the tied-house restrictions is likely to increase economic efficiency and produce significant economic benefits.  Rather than making choices regarding the supply and sale of alcohol based on what is allowed under the tied-house rules, manufacturers and retailers will be able to make choices and pursue strategies that maximize profits under various market conditions.  Decisions made in this manner are likely to reduce waste of resources and produce a more efficient allocation of resources.  For example, dismantling the three-tier system will allow manufacturers to sell their product directly to retailers without having to go through wholesalers.  By removing the middleman, wine and beer will be provided at lower cost to retailers and hence to consumers.  Moreover, restriction placed by the tied-house rules on the how manufacturers promote and sell their alcohol serve to limit competition between manufacturers and are yet another factor in keeping alcohol prices higher than they would be otherwise.  Finally, by allowing all manufacturers, not just local farm wineries, to sell directly to retailers, removal of the tied-house regulations will encourage competition from in-state and out-of-state wine manufacturers, increasing the choice of wines available to consumers and lowering the price of alcoholic beverages in Virginia even further.  Manufacturers who might otherwise have been priced out of the market by local farm wineries due to the requirement of having to go through a wholesaler may now be more inclined to sell their product in Virginia.

Providing alcohol at lower cost is likely to impose some economic costs on the state in terms of increasing alcohol consumption.  It should be noted that a wide variety of factors, not just own-price, affect the consumption of alcohol.  However, to the extent that price does have an impact on consumption, a reduction in the price of alcohol could result in an increase in consumption.  Increased alcohol consumption imposes social and economic costs through rising health costs, falling productivity, and an increase in social problems such as domestic abuse.  A 1998 study by the National Institutes of Health estimated that alcohol abuse and alcoholism generated costs of about $148 million (or approximately $580 per capita) in 1992.

Existing studies indicate that the sensitivity or elasticity of demand to the price of wine or beer is not very large.  Elasticity of demand for beer tends to be inelastic, with estimates ranging from -0.25 to +0.24 (i.e., a 10% reduction in the price of beer is likely to result in an increase in consumption of less than 10%).  Elasticity estimates for wine range from -0.64 to -1.00 (i.e., a 10% reduction in the price of wine is likely to result in a 10% or less increase in demand), indicating that wine demand also tends to be inelastic, albeit less so than beer demand.  In order to accurately evaluate the costs of increased alcohol consumption, it is essential to study the impact of a decrease in price on alcohol consumption by heavy drinkers and individuals susceptible to alcoholism.  A study by Manning et al. (1995)2 finds that the elasticity or sensitivity of heavy drinkers to change in the price of alcohol tends to be low.  The study finds that at the 95th percentile for drinkers, the elasticity estimate is not significantly different from zero.  The impact of a decrease in price of alcohol on consumption by individuals susceptible to alcoholism is not known.

Thus, while a decrease in price of wine and beer is not likely to result in a very large increase in consumption, it is likely to result in some increase.  This increase in consumption is likely to result in increased revenues collected by the state through excise and other taxes on alcoholic beverages.  The additional revenues collected could be used to defray some of the additional costs associated with increased alcohol consumption.

If the cost to the state of a modest increase in consumption of wine and beer were determined to be too high, then a combination of simultaneously removing the tied-house restrictions and raising excise tax such that the retail price of alcohol remains unchanged would result in a more efficient allocation of resources than currently exists.  The waste of resources occurring under the tied-house regulations will be captured by the state in terms of increased excise revenues.  These resources are currently being wasted through sub-optimal choices by manufacturers and retailers and on economically unproductive activity.  Raising the excise tax will allow these resources to be captured by the state and be spent on investment and on providing additional goods and services.  Thus, removing the tied-house restrictions while raising excise taxes such that the price of alcohol remains unchanged will allow the state to reap all the economic benefits of efficient resource allocation without the costs associated with increased alcohol consumption.

A comparison to alcohol consumption trends in the United Kingdom, which has no tied-house restrictions but higher taxes on alcohol3, indicates that alcohol consumption trends between the United States and the United Kingdom do not diverge significantly.  Per capita consumption of pure alcohol between 1961 and 1999 has been, on average, less than 1.0% higher in the United Kingdom than in the United States.  In fact, prior to 1981 when alcohol consumption began declining in the United States (a decline that has little to do with tied-house restrictions, which were in place for almost half a century prior to 1981), per capita pure alcohol consumption in the United States was higher than per capita consumption in the United Kingdom by a little under 1.0%.

Apart from a modest increase in alcohol consumption, there are also concerns that lifting the tied-house restrictions will lead to a few large manufacturers controlling the market and limiting the choice of alcoholic beverages available to consumers.  The extent of reorganization among manufacturers following the repeal of the tied-house regulations is not likely to be very large.  Wine and beer manufacturers currently compete along a number of dimensions including production technology, input costs, and marketing.  It is unlikely that removing these restrictions is going to result in monopoly behavior that would justify these concerns.  However, if it is determined that these concerns are valid, then a combination of simultaneously removing the tied-house restrictions and raising excise tax such that the retail price of the alcohol remains unchanged and using the additional resources to provide subsidies to small wine and beer producers would result in a more efficient allocation of resources.  The state would be able to capture resources currently being wasted under the tied-house restrictions and spend it on encouraging small beer and wine manufacturers.

It should be noted that even while producing a positive net economic impact, removing tied-house restrictions is likely to have an adverse effect on sections of the alcoholic beverage industry.

Wholesalers, whose function is to purchase products from a supplier to sell and deliver to retail establishments, may face a drop in business.  The traditional functions performed by the wholesaler (supply of alcohol to retailers, collection of data and receipts on sales, etc.) could be taken over by manufacturers and retailers.  The extent to which these functions are taken over will depend on the cost to retailers and manufacturers of doing so.  It is likely that many manufacturers and retailers will continue to use the service of wholesalers in supplying and distributing alcohol.  Wholesalers tend to be locally owned and licensed businesses with a strong local network.  However, in some cases, it is possible that these functions will be taken over by manufacturers and retailers, putting some wholesalers out of business.

Small producers could also face a decline in sales.  By allowing all manufacturers to supply directly to retailers, removing the tied-house regulations will remove the advantage Virginia farm wineries have over other types of wine manufacturers.  The increased competition, both from in- and out-of-state wine manufacturers could lead to a decline in sales.  In addition, removing the tied-house regulations is also likely to put these producers at a disadvantage compared to larger manufacturers in terms of the promotions, incentives, and marketing strategies to promote their brand of wine or beer.  For example, large manufacturers may find it easier to operate retail establishments such as restaurants and bars that sell and promote only their brand of beer or wine.  However, this impact is likely to be limited somewhat by the fact that a large chunk of wine and beer sales occur at grocery stores, convenience stores, and drug stores.  In fact, it is estimated that over 70% of beer sales occur at such establishments.  As discussed in the previous section, these establishments are less likely to be influenced by large manufacturers and more inclined to provide their customers with a range of choices in the type and brand of alcohol they stock.  However, it remains a possibility that small producers will face a decline in sales with the repeal of the tied-house rules.

As mentioned above, if it is determined that small producers are being negatively affected by the repeal of the tied-house rules, a combination of simultaneously removing the tied-house restrictions and raising excise tax such that the retail price of the alcohol remains unchanged and using the additional resources to provide subsidies to small wine and beer producers will result in a more efficient allocation of resources than under the tied-house regulations.

Estimated economic impact of the proposed changes.  Tied-house regulations are required under federal and state law.  Thus, while these regulations cannot be completely done away with, the proposed changes ease some of the tied-house rules currently in place.  Further loosening of these restrictions, to the federal standard and beyond, is likely to produce even larger economic benefits.

(1) The proposed regulation eliminates the restriction on merchandising activities (such as restocking and rearranging stocks of wine and beer) by alcoholic beverage wholesalers on Sundays, except in localities that have ordinances restricting the sale of alcoholic beverages on Sundays.  Under the existing regulations, merchandising activities by wholesalers are prohibited on Sundays in all localities.

The proposed change is likely to have a net positive economic impact.  Alcohol is currently sold on Sundays in all localities in the Commonwealth, except for a few localities with local ordinances specifically restricting alcohol sales.  According to ABC, only a small fraction of localities, mainly in Southwest Virginia, currently prohibit Sunday sales of alcohol.  The proposed change will not affect these localities.  For all other localities, the proposed change will make it easier for wholesalers to conduct merchandising activities.  By allowing wholesalers to conduct merchandising activities on seven rather than six days a week, the proposed change is likely to allow wholesalers to manage their inventories in a more efficient and timely manner and produce some economic benefits.

(2) The proposed regulation allows wine and beer removed from the shelf for quality control purposes to be replaced with wine and beer of identical quantity and brand but not necessarily with identical packaging.  The existing regulation requires that the replacement alcohol has identical packaging as the alcohol being removed.  The requirement was intended to ensure that switching occurred only for quality control purposes and not for the purpose of promoting one brand over another.  DHCD believes that this provision is no longer necessary and that the intended aim of the regulation will continue to be satisfied even without the identical packaging requirement.

The proposed change is likely to have a net positive economic impact.  By allowing wholesalers to replace wine and beer removed from the shelf for quality control purposes with an identical quantity and brand but not identical packaging, the proposed change increases the flexibility of wholesalers in restocking and merchandising activities.  Moreover, manufacturers will be able to change their packaging without having to account for the fact that some of their merchandise will have to be replaced due to quality control issues.  This, in turn, is likely to lead to better inventory management.  The additional economic benefits are likely to accrue without any significant additional costs.  Removing the identical packaging provision is not likely to compromise the ability of the regulation to maintain a separation between manufacturers/wholesalers and retailers.  Wholesalers will continue to be required to replace the wine or beer with more of the same brand and quantity, limiting the chances of them promoting one brand over another.

(3) The proposed regulation permits the use of a single invoice for sales of alcoholic and nonalcoholic beverage merchandise to retailers as long as the items are separately identified and totaled.  Under the existing regulation, wholesalers are required to use separate invoices for sales of alcoholic and nonalcoholic beverage merchandise to retailers.

The proposed change is likely to have a small net positive economic impact.  By allowing both types of sales to be reported on the same invoice, the proposed change is likely to ease the reporting requirements for wholesalers.  At the same time, the proposed change will not inhibit ABC’s ability to enforce the regulation, i.e., ABC’s ability to ensure that wholesalers do not provide nonalcoholic beverage merchandise at below-cost prices in order to induce retailers to promote their alcoholic beverages.  To the extent that the proposed change eases the reporting requirements without impairing ABC’s ability to enforce the regulation, it is likely to produce some economic benefits.

(4) The proposed regulation removes the provision requiring that retailers pay wholesalers a minimum deposit per container of beer sold by the wholesaler to the retailer.  The existing regulation establishes minimum deposit charges on containers sold to the retailer.  The regulation also requires that the retailer pay the minimum deposit charge to the wholesaler in cash and prior to any beer being delivered.  According to ABC, the Alcoholic Beverage Control Board decided to eliminate the provision as it is not currently being enforced or administered by the department.

The proposed change is not likely to have a significant economic impact.  Wholesalers can still charge a deposit for every container sold.  Following the implementation of this regulation, wholesalers that choose not to charge any deposit are likely to incorporate the risk, and hence the cost, of containers being broken or unreturned into the price of the beer.  To the extent that the proposed regulation increases the flexibility of wholesalers and retailers in dealing with the risk of containers being broken and/or unreturned, the proposed change could produce some small economic benefits.

(5) The proposed regulation raises the maximum wholesale value of bottle or can openers on which advertising matter regarding alcoholic beverages appears that manufacturers, bottlers, or wholesalers can give retailers from $5 to $10.  The current $5 limit was established in 1992.  The intent behind limiting the value of can and bottle openers provided complimentary to retailers is to prevent manufacturers, bottlers, and wholesalers from offering retailers expensive openers as inducement to promote their alcoholic beverages (according to ABC, some can and bottle openers can cost hundreds of dollars).  ABC believes that a $10 limit is sufficient to cover the cost of most simple bottle and can openers.

The proposed change is not likely to have a significant impact.  Manufacturers and wholesalers will still be allowed to provide complimentary can and bottle openers to retailers.  The increase in the maximum wholesale value of these openers is not likely to affect the number and type of can and bottle openers provided complimentary to retailers (adjusting for inflation since 1992, $6.56 in 2003 would be equivalent to $5 in 1992).  More expensive and elaborate openers that could be considered a form of inducement will still be prohibited under the proposed regulation.

(6) The proposed regulation eliminates the restriction on the number of wines and beers that can be listed on clip-ons and table tents provided by manufacturers, wholesalers, or bottlers to retailers.  Currently clip-ons and table tents are restricted to listing just four wines or four beers.  According to ABC, the proposed change is intended to make the treatment of wines and beers in this regard consistent with the treatment of distilled spirits.  Clip-ons and table tents have no restrictions regarding the number of spirit brands listed on them.

The proposed change is likely to have a small net positive economic impact.  By removing provisions in the existing regulation that provide a competitive advantage to distilled spirits compared to wines and beers, the proposed change is likely to result in a more efficient allocation of resources.  However, the extent of the efficiency gain is likely to be small.  Differences in rules regarding the listing of alcoholic beverages is not likely to have significantly impaired the competitive advantage or disadvantage of wines and beers relative to distilled spirits.  To the extent that the proposed change does improve efficiency, it is likely to produce some economic benefits.

(7) The proposed regulation eliminates the provision prohibiting manufacturers and wholesalers from providing retailers with business entertainment requiring overnight stays and instead increases the maximum amount spent on business entertainment in a 24-hour period from $200 to $400.  Under the existing regulation, routine business entertainment requiring an overnight stay is prohibited and manufacturers and wholesalers are limited to spending a maximum of $200 on any employee of a retail licensee during a 24-hour period.  According to ABC, the limit was raised to $400 based on federal tied-house rules.

The proposed change is likely to have a net positive economic impact.  The intent of provisions limiting business entertainment offered to retailers is to prevent manufacturers and wholesalers from offering retailers business entertainment activities as inducement to promote their alcoholic beverages.  In that context, the provision prohibiting overnight stays seems excessive.  A limit on the amount that manufacturers and wholesalers can spend on these activities will achieve the intent of the regulation while increasing the flexibility that manufacturers, wholesalers, and retailers have in engaging in various types of business entertainment activities.  Thus, to the extent the proposed change provides additional flexibility without violating the intent of the regulation, it is likely to produce some economic benefits.

Businesses and entities affected.  The proposed regulation will affect manufacturers, bottlers, wholesalers, and retailers operating in Virginia.  Wholesalers will be able to conduct merchandising activities on Sundays in most localities, replace wine and beer removed from the shelf for quality control purposes to with alcohol of an identical quantity and brand but not with identical packaging, and report alcoholic and nonalcoholic beverage merchandise sales on a single invoice.  Retailers will not be required by regulation to pay minimum deposit charges per container sold to them by wholesalers.  Manufacturers, wholesalers, and bottlers will be allowed to provide retailers with complimentary can and bottle openers valued at up to $10, clip-ons and table tents listing more than four wines or beers, and business entertainment in a 24-hour period valued at up to $400 (including overnight stays).

According to ABC, there are approximately 14,000 such entities.  Of these, retail licensees account for a little under 13,000.

Localities particularly affected.  The proposed regulation affects all localities in the Commonwealth.

Projected impact on employment.  The proposed regulation is not likely to have a significant impact in employment in Virginia.

Effects on the use and value of private property.  The proposed regulation is likely to have a positive impact on the use and value of private property.  By easing some of the restrictions on when merchandising activities can occur and increasing the flexibility in how manufacturers, wholesalers, and retailers can interact, the proposed changes are likely to lower operating costs and raise the asset value of these businesses.  Some smaller manufacturers and wholesalers may see a decline in their asset values as they find themselves unable to compete with larger businesses.  For example, smaller businesses may find it harder to spend $400 per retail licensee employee on business entertainment than larger businesses might.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The agency concurs in the economic impact analysis prepared by the Department of Planning and Budget.

Summary:

The proposed amendments (i) eliminate the restriction on merchandising activities by alcoholic beverage wholesalers on Sundays, except in localities that have ordinances restricting the sale of alcoholic beverages on Sundays; (ii) allow wine and beer removed from the shelf for quality control purposes to be replaced with an identical quantity and brand but not necessarily with identical packaging; (iii) permit the use of a single invoice for sales of alcoholic and nonalcoholic beverage merchandise to retailers as long as the items are separately identified and totaled; (iv) remove the provision requiring that retailers pay wholesalers a minimum deposit per container sold by the wholesaler to the retailer; (v) raise the maximum wholesale value of bottle or can openers on which advertising matter regarding alcoholic beverages appears that manufacturers, bottlers, or wholesalers can give retailers; (vi) eliminate the restriction on the number of wines and beers that can be listed on clip-ons and table tents provided by manufacturers, wholesalers, or bottlers to retailers; and (vii) eliminate the provision prohibiting manufacturers and wholesalers from providing retailers with business entertainment requiring overnight stays and instead increases the maximum amount spent on business entertainment in a 24-hour period from $200 to $400.

3 VAC 5-30-10. Rotation and exchange of stocks of retailers by wholesalers; permitted and prohibited acts.

A. Permitted acts. For the purpose of maintaining the freshness of the stock and the integrity of the products sold by him, a wholesaler may perform, except on Sundays in jurisdictions where local ordinances restrict Sunday sales of alcoholic beverages, the following services for a retailer upon consent, which may be a continuing consent, of the retailer:

1. Rotate, repack and rearrange wine or beer in a display (shelves, coolers, cold boxes, and the like, and floor displays in a sales area);

2. Restock wine and beer;

3. Rotate, repack, rearrange and add to his own stocks of wine or beer in a storeroom space assigned to him by the retailer;

4. Transfer wine and beer between storerooms, between displays, and between storerooms and displays; and

5. Create or build original displays using wine or beer products only.

B. Prohibited acts. A wholesaler may not:

1. Alter or disturb in any way the merchandise sold by another wholesaler, whether in a display, sales area or storeroom except in the following cases:

a. When the products of one wholesaler have been erroneously placed in the area previously assigned by the retailer to another wholesaler; or

b. When a floor display area previously assigned by a retailer to one wholesaler has been reassigned by the retailer to another wholesaler;

2. Mark or affix retail prices to products; or

3. Sell or offer to sell alcoholic beverages to a retailer with the privilege of return, except for ordinary and usual commercial reasons as set forth below:

a. Products defective at the time of delivery may be replaced;

b. Products erroneously delivered may be replaced or money refunded;

c. Products that a manufacturer discontinues nationally may be returned and money refunded;

d. Resalable draft beer may be returned and money refunded;

e. Products in the possession of a retail licensee whose license is terminated by operation of law, voluntary surrender or order of the board may be returned and money refunded upon permit issued by the board;

f. Products which have been condemned and are not permitted to be sold in this Commonwealth may be replaced or money refunded upon permit issued by the board; or

g. Wine or beer may be exchanged on an identical quantity, and brand and package basis for quality control purposes. Any such exchange shall be documented by the word "exchange" on the proper invoice.

3 VAC 5-30-30. Certain transactions to be for cash; "cash" defined; checks and money orders; electronic fund transfers; records and reports by sellers; payments to the board.

A. Sales of wine or beer between wholesale and retail licensees of the board shall be for cash paid and collected at the time of or prior to delivery, except where payment is to be made by electronic fund transfer as hereinafter provided. Each invoice covering such a sale or any other sale shall be signed by the purchaser at the time of delivery and shall specify the manner of payment.

B. "Cash," as used in this section, shall include (i) legal tender of the United States, (ii) a money order issued by a duly licensed firm authorized to engage in such business in the Commonwealth (iii) a valid check drawn upon a bank account in the name of the licensee or permittee or in the trade name of the licensee or permittee making the purchase, or (iv) an electronic fund transfer, initiated by a wholesaler pursuant to subsection D of this section, from a bank account in the name, or trade name, of the retail licensee making a purchase from a wholesaler or the board.

C. If a check, money order or electronic fund transfer is used, the following provisions apply:

1. If only alcoholic beverage merchandise is being sold, the amount of the checks, money orders or electronic fund transfers shall be no larger than the purchase price of the alcoholic beverages; and

2. If nonalcoholic merchandise is also sold to the retailer, the check, money order or electronic fund transfer may be in an amount no larger than the total purchase price of the alcoholic beverages and nonalcoholic beverage merchandise. If a separate invoice shall be is used for the nonalcoholic merchandise and, a copy of it shall be attached to the copies of the alcoholic beverage invoices which are retained in the records of the wholesaler and the retailer.  If a single invoice is used for both the alcoholic beverages and nonalcoholic beverage merchandise, the alcoholic beverage items shall be separately identified and totaled.
D. If an electronic fund transfer is used for payment by a licensed retailer or a permittee for any purchase from a wholesaler or the board, the following provisions shall apply:

1. Prior to an electronic fund transfer, the retail licensee shall enter into a written agreement with the wholesaler specifying the terms and conditions for an electronic fund transfer in payment for the delivery of wine or beer to that retail licensee. The electronic fund transfer shall be initiated by the wholesaler no later than one business day after delivery and the wholesaler's account shall be credited by the retailer's bank no later than the following business day. The electronic fund transfer agreement shall incorporate the requirements of this subdivision, but this subdivision shall not preclude an agreement with more restrictive provisions. For purposes of this subdivision, the term "business day" shall mean a business day of the respective bank;

2. The wholesaler must generate an invoice covering the sale of wine or beer, and shall specify that payment is to be made by electronic fund transfer. Each invoice must be signed by the purchaser at the time of delivery; and

3. Nothing in this subsection shall be construed to require that any licensee must accept payment by electronic fund transfer.

E. Wholesalers shall maintain on their licensed premises records of all invalid checks received from retail licensees for the payment of wine or beer, as well as any stop payment order, insufficient fund report or any other incomplete electronic fund transfer reported by the retailer's bank in response to a wholesaler initiated electronic fund transfer from the retailer's bank account. Further, wholesalers shall report to the board any invalid checks or incomplete electronic fund transfer reports received in payment of wine or beer when either (i) any such invalid check or incomplete electronic fund transfer is not satisfied by the retailer within seven days after notice of the invalid check or a report of the incomplete electronic fund transfer is received by the wholesaler, or (ii) the wholesaler has received, whether satisfied or not, either more than one such invalid check from any single retail licensee or received more than one incomplete electronic fund transfer report from the bank of any single retail licensee, or any combination of the two, within a period of 180 days. Such reports shall be upon a form provided by the board and in accordance with the instructions set forth in such form.

F. Payments to the board for the following items shall be for cash, as defined in subsection B:

1. State license taxes and application fees;

2. Purchases of alcoholic beverages from the board by mixed beverage licensees;

3. Wine taxes and excise taxes on beer and wine coolers;

4. Solicitors' permit fees and temporary permit fees;

5. Registration and certification fees, and the markup or profit on cider, collected pursuant to these regulations;

6. Civil penalties or charges and costs imposed on licensees and permittees by the board; and

7. Forms provided to licensees and permittees at cost by the board.

3 VAC 5-30-40. Deposits on containers required; records; redemption of deposits; exceptions. (Repealed.)
A. Wholesalers shall collect in cash, at or prior to the time of delivery of any beer sold to a retail licensee, the following minimum deposit charges on containers:

Bottles having a capacity of not more than 12 oz......…….$.02

Bottles having a capacity of more than 12 oz. 

but not more than 32 oz..…........................................…....$.04

Cardboard, fibre or composition cases other 

than for 1 1/8 -or 2 1/4 gallon kegs ......................……...…$.02

Cardboard, fibre or composition cases for 

1 1/8 -or 2 1/4 -gallon kegs .…...........................................$.50

Kegs, 1 1/8 -gallon ....................…………………………  $1.75

Kegs, 2 1/4 -gallon ....................…………………………..$3.50

Kegs, 1/4 -barrel ......................……………………………$4.00

Kegs, 1/2 -barrel .....................................……………...…$6.00

Keg covers, 1/4 -barrel ...............…………………….……$4.00

Keg covers, 1/2 -barrel ................……………………..…..$6.00

Tapping equipment for use by consumers ..……………$10.00

Cooling tubs for use by consumers ......…………………..$5.00

Cold plates for use by consumers ........……….......……$15.00

B. The sales ticket or invoice shall reflect the deposit charge and shall be preserved as a part of the licensee's records.

C. Deposits shall be refunded upon the return of containers in good condition.

D. Deposits shall not be required on containers sold as nonreturnable items.

3 VAC 5-30-60. Inducements to retailers; beer and wine tapping equipment; bottle or can openers; spirits back-bar pedestals; banquet licensees; paper, cardboard or plastic advertising materials; clip-ons and table tents; sanctions and penalties.

A. Any manufacturer, bottler or wholesaler may sell, rent, lend, buy for or give to any retailer, without regard to the value thereof, the following:

1. Draft beer knobs, containing advertising matter which shall include the brand name and may further include only trademarks, housemarks and slogans and shall not include any illuminating devices or be otherwise adorned with mechanical devices which are not essential in the dispensing of draft beer; and

2. Tapping equipment, defined as all the parts of the mechanical system required for dispensing draft beer in a normal manner from the carbon dioxide tank through the beer faucet, excluding the following:

a. The carbonic acid gas in containers, except that such gas may be sold only at the reasonable open market price in the locality where sold;

b. Gas pressure gauges (may be sold at cost);

c. Draft arms or standards;

d. Draft boxes; and

e. Refrigeration equipment or components thereof.

Further, a manufacturer, bottler or wholesaler may sell, rent or lend to any retailer, for use only by a purchaser of draft beer in kegs or barrels from such retailer, whatever tapping equipment may be necessary for the purchaser to extract such draft beer from its container.

B. Any manufacturer, bottler or wholesaler may sell to any retailer and install in the retailer's establishment tapping accessories such as standards, faucets, rods, vents, taps, tap standards, hoses, cold plates, washers, couplings, gas gauges, vent tongues, shanks, and check valves, if the tapping accessories are sold at a price not less than the cost of the industry member who initially purchased them, and if the price is collected within 30 days of the date of sale.

Wine tapping equipment shall not include the following:

1. Draft wine knobs, which may be given to a retailer;

2. Carbonic acid gas, nitrogen gas, or compressed air in containers, except that such gases may be sold in accordance with the reasonable open market prices in the locality where sold and if the price is collected within 30 days of the date of the sales;  or

3. Mechanical refrigeration equipment.

C. Any beer tapping equipment may be converted for wine tapping by the beer wholesaler who originally placed the equipment on the premises of the retail licensee, provided that such beer wholesaler is also a wine wholesaler licensee.  Moreover, at the time such equipment is converted for wine tapping, it shall be sold, or have previously been sold, to the retail licensee at a price not less than the initial purchase price paid by such wholesaler.

D. Any manufacturer, bottler or wholesaler of wine or beer may sell or give to any retailer, bottle or can openers upon which advertising matter regarding alcoholic beverages may appear, provided the wholesale value of any such openers given to a retailer by any individual manufacturer, bottler or wholesaler does not exceed $5.00 $10.  Openers in excess of $5.00 $10 in wholesale value may be sold, provided the reasonable open market price is charged therefor.

E. Any manufacturer of spirits may sell, lend, buy for or give to any retail licensee, without regard to the value thereof, back‑bar pedestals to be used on the retail premises and upon which advertising matter regarding spirits may appear.

F. Manufacturers or wholesalers of wine or beer may sell at the reasonable wholesale price to banquet licensees paper or plastic cups upon which advertising matter regarding wine or beer may appear.

G. Manufacturers, bottlers or wholesalers of alcoholic beverages may not provide point-of-sale advertising for any alcoholic beverage or any nonalcoholic beer or nonalcoholic wine to retail licensees except in accordance with 3 VAC 5-20-20.  Manufacturers, bottlers and wholesalers may provide advertising materials to any retail licensee that have been customized for that retail licensee provided that such advertising materials must:

1. Comply with all other applicable regulations of the board;

2. Be for interior use only;

3. Contain references to the alcoholic beverage products or brands offered for sale by the manufacturer, bottler, or wholesaler providing such materials and to no other products; and

4. Be made available to all retail licensees.

H. Any manufacturer, bottler or wholesaler of wine, beer or spirits may sell, lend, buy for or give to any retail licensee clip-ons and table tents containing the listing of not more than four wines or four beers.  There is no limitation on the number of spirits brands which may be listed on clip‑ons and table tents.

I. Any manufacturer, bottler or wholesaler of alcoholic beverages may clean and service, either free or for compensation, coils and other like equipment used in dispensing wine and beer, and may sell solutions or compounds for cleaning wine and beer glasses, provided the reasonable open market price is charged.

J. Any manufacturer, bottler or wholesaler of alcoholic beverages licensed in this Commonwealth may sell ice to retail licensees provided the reasonable open market price is charged.

K. Any licensee of the board, including any manufacturer, bottler, importer, broker as defined in § 4.1-216 A of the Code of Virginia, wholesaler or retailer who violates, attempts to violate, solicits any person to violate or consents to any violation of this section shall be subject to the sanctions and penalties as provided in § 4.1-328 of the Code of Virginia.

3 VAC 5-30-70. Routine business entertainment; definition; permitted activities; conditions.

A. Nothing in this regulation shall prohibit a wholesaler or manufacturer of alcoholic beverages licensed in the Commonwealth from providing a retail licensee "routine business entertainment" which is defined as those activities enumerated in subsection B.

B. Permitted activities are:

1. Meals and beverages;

2. Concerts, theatre and arts entertainment;

3. Sports participation and entertainment;

4. Entertainment at charitable events; and

5. Private parties.

C. The following conditions apply:

1. Such routine business entertainment shall be provided without a corresponding obligation on the part of the retail licensee to purchase alcoholic beverages or to provide any other benefit to such wholesaler or manufacturer or to exclude from sale the products of any other wholesaler or manufacturer;

2. Wholesaler or manufacturer personnel shall accompany the personnel of the retail licensee during such business entertainment;

3. Except as is inherent in the definition of routine business entertainment as contained herein, nothing in this regulation shall be construed to authorize the providing of property or any other thing of value to retail licensees;

4. Routine business entertainment that requires overnight stay is prohibited;
5. 4. No more than $200 $400 may be spent per 24-hour period on any employee of any retail licensee, including a self-employed sole proprietor, or, if the licensee is a partnership, or any partner or employee thereof, or if the licensee is a corporation, on any corporate officer, director, shareholder of 10% or more of the stock or other employee, such as a buyer. Expenditures attributable to the spouse of any such employee, partnership or stockholder, and the like, shall not be included within the foregoing restrictions;

6. 5. No person enumerated in subdivision C 5 4 of this subsection may be entertained more than six times by a wholesaler and six times by a manufacturer per calendar year;

7. 6. Wholesale licensees and manufacturers shall keep complete and accurate records for a period of three years of all expenses incurred in the entertainment of retail licensees. These records shall indicate the date and amount of each expenditure, the type of entertainment activity and retail licensee entertained; and

8. 7. This regulation shall not apply to personal friends of wholesalers as provided for in 3 VAC 5-70-100.

VA.R. Doc. No. R03-114; Filed August 4, 2004, 11:39 a.m.

1 Of the 12,930 retail licensees in 2003, a little over 50% were grocery stores, convenience stores, gourmet shops, drug stores, and delicatessens.


2 Manning, W. G., L. Blumberg, and L. H. Moulton, 1995.  The Demand for Alcohol: The Differential Response to Price.  Journal of Health Economics 14: 123-48.


3 Based on a 1999 analysis conducted by the Institute for Fiscal Studies, approximately 30% of the final price of beer and 51% of the final price of wine consisted of the excise duty and the value-added tax. 
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