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TITLE 3. ALCOHOLIC BEVERAGES

ALCOHOLIC BEVERAGE CONTROL BOARD

Titles of Regulations:  3 VAC 5-40. Requirements for Product Approval (amending 3 VAC 5-40-20 and 3 VAC 5-40-50).

3 VAC 5-70. Other Provisions (adding 3 VAC 5-70-220).

Statutory Authority:  §§ 4.1-103, 4.1-111, 4.1-112.1, and 4.1-204 of the Code of Virginia.
Public Hearing Date:  September 27, 2004 - 11 a.m.
Public comments may be submitted until October 23, 2004.

(See Calendar of Events section

for additional information)

Agency Contact:  W. Curtis Coleburn, III, Chief Operating Officer, Alcoholic Beverage Control Board, 2901 Hermitage Road, Post Office Box 27491, Richmond, VA 23261, telephone (804) 213-4409, FAX (804) 213-4411, or e-mail wccolen@abc.state.va.us.

Basis:  Section 4.1-103 of the Code of Virginia grants the Alcoholic Beverage Control Board general authority to promulgate regulations, to grant, suspend, and revoke licenses, and to do all acts necessary or advisable to carry out the purposes of Title 4.1 of the Code of Virginia.  Section 4.1-111 authorizes the board to promulgate reasonable regulations, not inconsistent with law, which it deems necessary to carry out the provisions of Title 4.1.  Sections 4.1-112.1 and 4.1-204 authorize the board to promulgate such regulations as it may deem reasonably necessary governing the regulation of holders of wine shippers’ licenses and beer shippers’ licenses and the common carriers approved to deliver shipments of wine and beer from such licensees. The purpose of this regulation is to specify the process for applying for such licenses or carrier approval and establish recordkeeping and reporting requirements for licensees and approved carriers. The Office of the Attorney General has certified that the agency has the statutory authority to promulgate the regulation and that it comports with applicable state and/or federal law. The regulation is not otherwise exempt under the provisions of subdivision A 4 of § 2.2-4006 of the Administrative Process Act.
Purpose:  The board has determined that the proposed regulatory action is essential to protect the health, safety, or welfare of Virginians because an effective regulatory scheme is necessary to ensure that alcoholic beverages shipped to Virginia consumers are only delivered to those legally entitled to receive and consume them, and that all appropriate Virginia taxes are collected on such shipments.
Substance:  The regulation will provide the process for those qualified for wine or beer shippers’ licenses to apply for such licenses, and regulate the process of adding and deleting brands approved for shipment. There are recordkeeping and reporting requirements, as well as an approval process and delivery rules for common carriers who would carry wine or beer shipments to Virginia consumers.

The amendments to 3 VAC 5-40-20 and 3 VAC 5-40-50 exempt wines and beers to be sold solely by direct shipment to consumers from portions of the label approval process.

The new section in Chapter 70, 3 VAC 5-70-220, provides in subsection A that qualified applicants may apply for a wine or beer shippers’ license using ABC’s standard application form, with the following attachments required to comply with § 4.1-112.1 of the Code of Virginia:

1. A list of brands sought to be shipped by the applicant;

2. Consent of the brand owner, if the applicant is not also the brand owner;

3. A photocopy of its current alcoholic beverage license; and

4. Evidence of its registration with the Virginia Department of Taxation for the collection of Virginia retail sales tax.

Subsection B requires that any manufacturer that applies for a shippers' license or consents to another’s application to ship its brands must notify all wholesalers that have been authorized to distribute its products in Virginia of such application.  Subsection C provides the process for the addition or deletion of brands authorized to be shipped under a wine or beer shippers' license.  Subsection D sets forth the process for a brand owner to withdraw consent to the shipping of its brands by a license holder.  Subsection E requires license holders to maintain records of each shipment made pursuant to the license for a period of two years.  Subsection F requires license holders to file a monthly report of all shipments made under the license during the previous month.  Subsection G provides the process for common carriers to seek approval to carry shipments of wine or beer made by holders of wine or beer shippers' licenses.  Subsection H sets forth the requirements for delivery of such shipments, including determination of legal age of the recipient and signature.  Subsection I requires all approved common carriers to maintain records of all shipments made by wine or beer shippers’ licensees for a period of two years.  Subsection J provides for quarterly reporting by each approved common carrier of the dates and names and addresses of shippers and recipients for each shipment carried for a wine or beer shippers' licensee.

There have been no changes since the publication of the emergency regulation.

Issues:  The regulatory action poses no disadvantages to the public or the Commonwealth.  The primary advantages to the public and the Commonwealth are ensuring that records necessary for the enforcement of the laws of the Commonwealth relating to the lawful possession and sale of alcoholic beverages are maintained, and that appropriate Virginia taxes on such beverages shipped into the Commonwealth are collected.
Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB's best estimate of these economic impacts.

Summary of the proposed regulation.  Section 4.1-103 of the Code of Virginia provides the Alcoholic Beverage Control Board with the authority to grant, suspend, and revoke licenses for the manufacture, bottling, distribution, importation, and sale of alcoholic beverages and to do all acts necessary or advisable to carry out the purposes of Title 4.1 (Alcoholic Beverages and Industrial Alcohol).  Specifically, Chapter 1029 of the 2003 Acts of Assembly amended § 4.1-112.1 of the Code of Virginia to allow for the direct shipment of up to two cases of wine and two cases of beer per consumer per month and authorized the Alcoholic Beverage Control Board to promulgate regulations necessary to implement the provisions of the Code of Virginia.

The proposed regulation establishes procedures and requirements for licensure as a wine or beer shipper, including the application procedure, minimum recordkeeping requirements, and a monthly reporting process for the payment of wine and beer taxes.  All shipments of wine and beer to consumers are to be by common carriers approved by the Alcoholic Beverage Control Board.  The regulation establishes approval procedures and requirements.  Finally, the proposed regulation also requires manufacturers who apply for or consent to a shipper’s license to notify all wholesalers authorized to distribute their brand of the application and to ensure that all wine and beer intended for direct shipment meet the label approval requirements specified in the regulation.

Estimated economic impact.  Chapter 1029 of the 2003 Acts of Assembly amended the Code of Virginia to allow for the direct shipment of up to two cases of wine and two cases of beer per month per consumer.  Prior to this amendment, only in-state retailers were allowed to ship wine and beer directly to consumers.  There was no limit on the number of cases of wine and beer in-state retailers could ship to consumers.  The amendment to the Code followed a 2001 ruling by a U.S. Magistrate Judge and a 2002 ruling by a federal judge in Virginia that the state’s direct shipment ban on out-of-state manufacturers and retailers was unconstitutional as it discriminated against out-of-state sellers.  There has been similar litigation in other states, with mixed results.  While the direct shipment ban has been ruled unconstitutional in states such as Virginia and North Carolina, it has been upheld in states such as Indiana and Florida.  The battle is currently ongoing.

Description of the regulation: The proposed regulation establishes procedures and requirements for licensure as a wine or beer shipper.  The application process requires the submission of an application form, a list of wines and beers sought to be shipped directly to consumers (the regulation allows shippers to add or delete brands from the list submitted at the time of application), a consent letter from the owners of brands sought to be shipped when the applicant for the shipper’s license is not the owner (the regulation allows manufacturers to withdraw consent by submitting, to the shipper and to ABC, a letter to the effect), a copy of a current winery, farm winery, brewery, or alcoholic beverage retailer license, and evidence of the applicant’s registration with the Virginia Department of Taxation for the purposes of state wine and beer tax collection.  All licensees are required to submit a monthly report detailing activity for the previous month and making a payment for the appropriate amount of wine or beer tax on or before the 15th of each month.  Licensees are also required to maintain records of all shipments for a minimum of two years, including the number of containers shipped, the volume and brand of each container shipped, the price charged, and the name and address of the recipient.  The records are to be made available for inspection upon request of the Alcoholic Beverage Control Board.  Finally, licensees are required to affix on all packages of wine and beer intended for direct shipment to consumers a notice indicating that the package contains alcoholic beverages.  The regulation specifies the size, content, and location of the notice.

All shipments of wine and beer to consumers are to be by common carriers approved by the Alcoholic Beverage Control Board.  The regulation establishes approval procedures and requirements.  In order to apply for approval, common carriers are required to have the necessary licenses and permits for operating in Virginia.  Approved common carriers are required to submit quarterly reports detailing activity for the previous quarter on or before the 15th of January, April, July, and October.  Approved common carriers are also required to maintain records for all shipments for a minimum of two years, including the date of shipment and delivery, the number and weight of items shipped and delivered, the name and address of the shipper and the recipient, and an acknowledgement of receipt by the recipient.  Finally, approved common carriers are required to ensure that all recipients are at least 21 years old by requiring proof of age at the time of delivery and a signed acknowledgement of the receipt of delivery.  All packages of wine and beer intended for direct shipment are to have the required notice indicating that the package contains alcoholic beverages prior to be being accepted for shipment by the common carrier.

The proposed regulation also requires manufacturers who apply for or consent to a shipper’s license to notify all wholesalers authorized to distribute their brand of the application.  Manufacturers are also required to ensure that all wine and beer intended for direct shipment meet the label approval requirements specified in the regulation.  Labels are required to conform to federal label approval requirements.  Unlike wine and beer sold at retail establishments around the state, labels on wine and beer intended for direct shipment are not required to meet any Virginia-specific label requirements.  According to ABC, Virginia label requirements include a number of factors, such as the appearance of lewd or obscene matter on the label, that are not included in the federal requirements.  However, in the case of alcohol that does not appear on store shelves and is shipped directly to consumers, factors such as label appearance are not essential to the public interest.

An emergency regulation to this effect has been in place since July 2003.

Estimated economic impact.  Fee analysis.  Apart from meeting the requirements of the regulation mentioned in the previous section, applicants for a wine or beer shipper’s license will be required to pay an annual $50 license fee.  The fee is intended to cover costs incurred by the Department of Alcoholic Beverage Control (ABC) in administering the program, including the processing of applications, the review of reports submitted by licensees and approved common carriers, and the monitoring required to ensure compliance with the regulation.  The agency has issued 226 licenses to date and the application processing, report review, and tax collection has been handled without any additional resources.  ABC intends to use existing label approval and tax collection staff at the agency to administer the program.

Businesses and individuals involved in the direct shipment of alcohol to consumers have the potential to create public health and safety hazards as a result of conducting their activities in an improper or inappropriate manner.  For example, improper and inappropriate business practices could result in alcohol being sold to minors.  The aim of the proposed regulation is to enforce certain compulsory minimum standards for shipping licensees and approved common carriers such that the risk to public health and safety from their activities is reduced to a level deemed appropriate.  The cost of obtaining a license can be viewed as part of the compliance cost incurred by a business or an individual to ensure that they do not jeopardize public health and safety.

Thus, while licensed shippers and approved common carriers will incur costs in meeting the requirements of the regulation, they will also reap the benefits of alcohol being shipped directly to consumers in Virginia.  The costs incurred can be viewed as part of the compliance cost associated with operating in manner that is protective of public health and safety.  Setting fees such that they cover the cost incurred by ABC in ensuring that wine and beer shippers operate in an appropriate manner will result in a more efficient allocation of resources, with licensees paying compliance costs commensurate with the risk posed to public health and safety from their activities.  Only those businesses and individuals for whom the benefits outweigh the costs will chose to apply for a shipper’s license or approval as a common carrier.  Thus, setting the fees at a level that is reflective of the actual cost of administering the program will ensure that the number and type of businesses entering the industry are such that the risk to the public from their activities is kept low.  Setting fees at a level lower than the actual cost of administering the program could result in more numerous and more unsuitable firms entering the industry, significantly increasing the risk to public health and safety, and setting the fees at a level higher than the actual cost of administering the program could deter some firms that would not have an adverse impact on public health and safety from entering the industry, resulting in a waste of resources.

Economic impact.  The proposed regulation is likely to produce economic benefits for the Commonwealth.  By allowing out-of-state manufacturers and retailers to directly ship wine and beer to consumers in Virginia, the proposed regulation is likely to expand the range of choices available to consumers.  Consumers will now be able to buy wines and beers that are not available through in-state retailers and manufacturers.  Increased consumer choice is also likely to increase competition among wine and beer suppliers in Virginia, lowering the price of these products in Virginia.  Specifically, the direct shipment of wine and beer will allow consumers to circumvent the three-tier wine and beer distribution system in place in Virginia and purchase a wider variety of wines and beers at lower prices than available under the three-tier system.

A significant part of the benefits of direct shipment of alcohol to consumers arise from the circumvention of the three-tier alcohol distribution system that prohibits the sale of alcohol directly from manufacturers to retailers.  The three-tier system was put in place following Prohibition.  It was done in order to prevent the vertical integration of ownership of bars and alcohol manufacturers, which was seen to be encouraging alcohol consumption.  However, the need for the three-tier system in current times is unclear.  Requiring manufacturers and retailers to buy and sell alcohol through wholesalers only serves to introduce economic inefficiencies while not providing any significant additional benefits.  Requiring manufacturers and retailers to go through wholesalers results in higher prices being charged.  Existing studies estimate that a typical wholesaler marks up a bottle of wine by between 18% and 25%.  In addition, the three-tier system also serves to restrict consumer choice.  For many small manufacturers, the cost of acquiring a wholesaler and selling their product through the three-tier system is prohibitive.  Two recent federal court opinions found that the costs associated with the three-tier system do not make it cost-effective for smaller wineries to sell their product in states with the three-tier system.  By allowing consumers to circumvent the three-tier system, the proposed regulation is likely to increase consumer choice and reduce prices, leading to a more efficient allocation and use of these resources.

However, the extent of the economic benefits to the state from allowing the direct shipment of alcohol is limited by the statutory requirement allowing only two cases of wine and two cases of beer to be shipped per month per consumer.  According to ABC, the two-case limit is intended to prevent the purchase of wine for the purpose of resale.  The statutory requirement effectively precludes retailers from purchasing wine and beer directly from manufacturers.  Removing the two-case limit would allow both retailers and consumers to circumvent the three-tier system, increasing the efficiency gain and producing even larger economic benefits for the state.

Estimates of the share of online sales between 1994 and 1999 found that online wine sales accounted for approximately 3.0% of the market1.  Other studies estimate that this percentage is likely to increase to between 5.0% and 10% in the next few years2.  Between July 2003 and February 2004, direct shipment of wine accounted for less than 0.5% of the total volume of wine sold in Virginia.  Over the same period, direct shipment of beer accounted for less than 0.002% of the total volume of beer sold in the state.  While the percentages for both wine and beer are likely to increase as direct shipping becomes more common, wine shipments are likely to account for a lion’s share of alcohol shipped directly to consumers.  ABC estimates that the average cost of shipping a case of wine or beer is approximately $36.

A 2003 Federal Trade Commission (FTC) report3 on the wine industry concludes that consumer welfare could be significantly enhanced through the direct shipment of wine to consumers.  Specifically, FTC staff studied the wine market in McLean, Virginia and compared the prices and choices consumers could find in area stores to the prices and choices they could find online.  The study analyzes the prices and labels available to McLean consumers for the 50 most popular wines identified in the 13th annual restaurant poll of the Wine and Spirits magazine4.  It compares the prices and labels available through bricks-and-mortar wine retail outlets within a 10-mile radius of McLean and compares them to the prices and labels available through online retailers.  The study finds that 12 out of 79 wines (or 18%) were not available at retail outlets in McLean but were available online5.  The study also finds that depending on the price of the wine, the quantity purchased, and the method of delivery, online purchases of wine can be cheaper than purchases at bricks-and-mortar outlets.  For bottles of wine priced at $20 or more, a McLean consumer could save between 5.0% and 13% per bottle by purchasing wine online (the savings were between 8.0% and 13% when the least expensive shipping method was used).  For bottles priced at $40 or more, the savings are even greater, between 13% and 20% (the savings were between 20% and 21% when the least expensive shipping method was used).  For all wines, purchase of more than six bottles of wine shipped via standard ground service is, on average, likely to result in savings for consumer compared to purchases made at bricks-and-mortar retailers.  However, including shipment costs, the study found that lower-end wines are more expensive to purchase online than through a bricks-and-mortar retailer.

The findings of the study are likely to underestimate the impact of direct shipment on prices and consumer choice.  The study only analyzes the label availability for 83 bottles of wine whereas there are countless other smaller and lesser-known labels that are only likely to be available to consumers online.  The three-tier system, which requires manufacturers and retailers to sell or purchase wine and beer through wholesalers, is likely to restrict consumer choice even further.  In order to sell their product in Virginia, wine and beer manufacturers are required to go through 150-odd wholesalers licensed in the state rather than sell directly to retailers.  Finally, limited shelf space at bricks-and-mortar retailers is another factor limiting consumer choice.  Including all these factors, the negative impact of direct shipment bans on consumer choices is likely to be even larger than that estimated by the FTC study.  The impact of the direct shipment ban on prices is also likely to be larger than estimated by the FTC study.  The FTC analysis of the difference in price between bricks-and-mortar retailers and online retailers does not include the long-term effect of increased competition from out-of-state retailers and manufacturers.

Apart from expanding consumer choice and lowering prices, direct shipment of wine and beer is also likely to produce additional economic benefits.  It will provide Virginia manufacturers with the opportunity to sell their wine in reciprocity states.  States such as California only allow for direct shipment of wine and beer from manufacturers in states affording the same reciprocal privilege.  Following the lifting of the direct shipment ban in Virginia, in-state manufacturers will be able to ship to consumers in reciprocal states whereas previously they could not.  The increased sale of Virginia wine and beer in such states6 is likely to produce economic benefits for Virginia’s economy.

The proposed regulation is also likely to impose additional costs.  Direct shipment of wine and beer to consumers could increase the risk of alcohol being sold to minors.  Based on 2002 data from an in-school survey of eighth, tenth, and twelfth grade students7, it was estimated that approximately 20% of eighth graders, 35% of tenth graders, and 49% of twelfth graders reported that they had consumed alcohol one or more times in the past 30 days.  Moreover, approximately 68% of eighth graders, 85% of tenth graders, and 95% of twelfth graders reported that it was "fairly easy" or "very easy" to get alcohol.  While it is difficult to quantify the costs of underage drinking, a study prepared for the U.S. Department of Justice8 estimated the total cost of underage drinking in 1996 at $52.8 billion or $530 per U.S. household.  The direct shipment of wine and beer to consumers could contribute to the problem of underage drinking by providing minors with another avenue by which to purchase alcohol.  Moreover, state laws aimed at preventing the sale of alcohol to minors may be harder to enforce against shippers located outside the state.

There is little empirical evidence assessing the impact of direct shipment of wine and beer on alcohol consumption by minors.  One of the few studies on the topic examines the impact of home delivery of alcohol on underage drinking, but does not indicate whether home delivery is a significant source of alcohol for minors9.  It establishes that minors can obtain alcohol through home delivery, just as they can through bricks-and-mortar retailers.  Several states have conducted sting operations in which minors have been able to purchase alcohol online.  However, based on these operations, it is not possible to reach any conclusion about whether minors can buy alcohol easier online or at bricks-and-mortar retailers.  Moreover, in most cases the sting involved providing the minor with a credit card, eliminating an important determining factor of underage drinking, price.

The 2003 FTC report conducted an informal survey of states allowing direct shipment on the issue of shipment of alcohol to minors.  Based on the response, the FTC report concludes that most state officials "do not believe that interstate direct shipment of wine to minors is currently a serious problem, although several of them believe that it is possible for minors to buy wine online".  Several of the states surveyed had procedural safeguards and enforcement mechanisms similar to those being proposed for Virginia to prevent the sale of alcohol to minors and none of the states surveyed reported more than isolated instances of minors buying or attempting to buy wine online.

There is empirical evidence indicating that underage drinking is highly sensitive to price.  For example, a study by Saffer and Dave (2003)10 indicates that price of alcohol has a significant effect on alcohol participation and binge alcohol participation by adolescents.  Direct shipment of wine and beer provides the greatest price savings for high-end and niche varieties of wine and beer.  In fact, the 2003 FTC study of the wine market in McLean, Virginia finds that lower-end wines are more expensive to purchase online than through a bricks-and-mortar retailer.  The FTC report goes on to state that, "an interstate shipping ban primarily deprives consumers of access to lower-cost sources of high-end, expensive wines".

The price of alcohol for minors includes two components, the direct cost of the alcohol and the indirect cost associated with purchasing the alcohol illegally.  Bricks-and-mortar retailers are likely to continue to be the source of the lowest cost wines and beers.  Direct shipment is only likely to impact the price and availability of more expensive varieties of wine and beer.  Moreover, there is no evidence to indicate that, given the procedural safeguards and enforcement mechanism in place in Virginia, minors will find it easier to buy alcohol online compared to buying it at bricks-and-mortar retailers.  Thus, it is likely that minors will continue to use bricks-and-mortar retailers as their primary source of alcohol and unlikely that the direct shipment of alcohol to consumers will lead to a significant increase in alcohol consumption by minors.

The direct shipment of alcohol could also lead to an overall increase in alcohol consumption in Virginia.  Increased consumer choice and lower prices for wine and beer could lead to more individuals consuming alcohol and larger amounts of alcohol being consumed by each individual.  Increased alcohol consumption imposes social and economic costs through rising health costs, falling productivity, and an increase in social problems such as domestic abuse.  A 1998 study by the National Institutes of Health estimated that alcohol abuse and alcoholism generated costs of about $148 million (or approximately $580 per capita) in 1992.

However, the increase in alcohol consumption due to the lifting of the direct shipment ban is not likely to be significant.  Alcohol purchased through direct shipment is likely to form only a small proportion of total alcohol purchased and consumed.  Most of the benefits of direct shipment are related to the availability and consumption of more expensive bottles of wine and bottles produced by small manufacturers that cannot afford to sell their product through the three-tier system.  Thus, direct shipment is likely to have the greatest effect on individuals with a taste for niche and high-end varieties of wine and beer.  It is unlikely that any increase in consumption of niche and high-end varieties of alcohol by these individuals will significantly increase the overall level of alcohol consumption in the state.  The 2003 FTC report concludes that, "FTC staff has seen no evidence indicating whether higher prices for these types of fine wines would curtail consumption significantly either among the general populace, minors, or problem drinkers".

The net economic impact will depend on whether the benefits of allowing the direct shipment of wine and beer to consumers are greater than or less than the costs of doing so.  Based on available information, it appears that the benefits of allowing direct shipment of alcohol to consumers are significant.  These benefits include greater consumer choice, lower prices, and the ability of Virginia manufacturers and retailers to sell their wine in reciprocity states.  The costs, on the other hand, are not likely to be very significant.  A combination of the safeguards built into the regulation and the types of wines and beers that benefit from the lifting of the direct shipment ban indicate that shipment of alcohol directly to consumers is unlikely to lead to a significant increase in underage drinking or to a significant overall increase in alcohol consumption in the state.  Thus, the proposed change is likely to produce a net positive economic impact on the state's economy.

While the overall net economic impact of the proposed regulation is likely to be positive, the magnitude of the positive impact could be enhanced further.  Section 4.1-112.1 of the Code of Virginia requires manufacturers that apply for or consent to a shipper’s license to notify all wholesalers distributing their brand in Virginia of the application.  The requirement does not appear to serve any purpose relating to public health or safety.  To the extent that it has no connection to public health and safety, the proposed requirement is likely to impose unnecessary additional costs on manufacturers.  The notification requirement could also impose indirect costs on manufacturers.  The requirement may be used by wholesalers to discourage manufacturers from applying for or consenting to a shipper’s license.  For example, wholesalers may threaten to stop supplying brands from manufacturers that are shipping directly to consumers.  By imposing unnecessary costs, both direct and indirect, the statutory notification requirement will result in efficiency losses and waste of resources.  Removal of this requirement is likely to improve the efficiency of the direct shipment program and increase the magnitude of the net positive economic impact on the state from allowing the direct shipment of alcohol to consumers.

Businesses and entities affected.  The proposed regulation is likely to affect wine and beer manufacturers, retailers, and wholesalers.  Virginia manufacturers and retailers may see a decline in demand as lifting of the direct shipment ban leads some consumers to shift their purchases away from in-state manufacturers and retailers to out-of-state suppliers.  Moreover, the increased competition from out-of-state manufacturers is also likely to put downward pressure on the price of wine and beer sold in Virginia.  However, the in-state manufacturers and retailers are likely to receive additional benefits of being able to ship their product to reciprocity states.  The net economic impact will depend on the magnitude of the decline in revenues from in-state sales compared to the magnitude of the increase in out-of-state sales.  Direct shipment of wine and beer to consumers is likely to have a negative impact on Virginia wholesalers.  Consumers will now be able to circumvent the three-tier system and purchase wine and beer directly from the manufacturers, reducing the amount of alcohol flowing through the three-tier system.  The magnitude of the negative impact will depend on the number of consumers who now choose to purchase directly from manufacturers.  Given that direct shipment largely affects the price and availability of high-end wines and beers and accounts for only a small proportion of total alcohol sales, the adverse impact on wholesalers is not likely to be very large.

As of June 2004, ABC has issued 226 shipper’s licenses, 41 to in-state shippers and 185 to out-of-state shippers.

Localities particularly affected.  The proposed regulation is applies to all localities in the Commonwealth.

Projected impact on employment.  The proposed regulation is not likely to have a significant impact on employment in the Commonwealth.

Effects on the use and value of private property.  The proposed regulation is likely to have a negative impact on wholesale businesses in Virginia. Consumers will now be able to circumvent the three-tier system and purchase wine and beer directly from the manufacturers, reducing the amount of alcohol flowing through the three-tier system.  However, the magnitude of the negative impact is not likely to be very large as direct shipment is likely to account for only a small proportion of wine and beer sales in Virginia.

Direct shipment of alcohol to consumers is also likely to affect businesses manufacturing and retailing wine and beer in Virginia.  These businesses could see increased competition and a decline in demand for their products in Virginia.  However, these businesses will now have the opportunity to sell their product in reciprocity states, which they could not have done prior to the lifting of the direct shipment ban.  The net economic impact of direct shipment on these businesses will depend of the magnitude of the decline in in-state sales compared to the increase in out-of-state sales.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The agency concurs in the economic impact analysis prepared by the Department of Planning and Budget.

Summary:

The 2003 General Assembly enacted House Bill 1652 and Senate Bill 1117, two identical pieces of legislation allowing direct shipments of beer and wine to consumers by holders of wine or beer shippers’ licenses. Emergency regulations were promulgated effective July 10, 2003.  The proposed amendments provide for the application process, recordkeeping and reporting process for wine or beer shippers’ licensees and common carriers approved to deliver shipments from such licensees. An associated secondary action revises current label approval rules to exempt products sold only by direct shipment from most of the requirements.
3 VAC 5-40-20. Wines; qualifying procedures; disqualifying factors; samples; exceptions.

A. All wines sold in the Commonwealth shall be first approved by the board as to content, container and label.

1. A certification acceptable to the board or on a form prescribed by the board describing the merchandise may accompany each new brand and type of wine offered for sale in the Commonwealth. A certification fee and a registration fee in such amounts as may be established by the board shall be included with each new certification.

2. In lieu of the aforementioned certification, there shall be submitted a sample and registration and analysis fees in such amounts as may be established by the board; provided, however, that wine already offered for sale by another state with which this Commonwealth has an analysis and certification exchange agreement and wine sold through government stores shall be subject only to a registration fee in such amount as may be established by the board.

3. All wine sold in this Commonwealth shall conform with regulations adopted by the appropriate federal agency, relating to labels, definitions and standards of identity. Applicants shall submit a certified copy of the approval of the label by such federal agency.

4. Subsequent sales under an approved label shall conform to the certification and analysis of the wine originally approved by the board.

5. The board may approve a wine without benefit of a certification or analysis for good cause shown. Good cause includes, but is not limited to, wine which is rare.

B. While not limited thereto, the board shall withhold approval of any wine:

1. Which is an imitation or substandard wine as defined under regulations of the appropriate federal agency;

2. If the alcoholic content exceeds 21% by volume;

3. Which is a wine cocktail containing any ingredient other than wine.

C. While not limited thereto, the board may withhold approval of any label:

1. Which implies or indicates that the product contains spirits;

2. Where the name of a state is used as a designation of the type of wine, but the contents do not conform to the wine standards of that state;

3. Which contains the word "cocktail" without being used in immediate conjunction with the word "wine" in letters of the same dimensions and characteristics, except labels for sherry wine;

4. Which contains the word "fortified" or implies that the contents contain spirits, except that the composition and alcoholic content may be shown if required by regulations of an appropriate federal agency;

5. Which contains any subject matter or illustration of a lewd, obscene or indecent nature;

6. Which contains subject matter designed to induce minors to drink, or is suggestive of the intoxicating effect of wine;

7. Which contains any reference to a game of chance;

8. Which contains any design or statement which is likely to mislead the consumer.

D. A person holding a license as a winery, farm winery or a wine wholesaler shall upon request furnish the board without compensation a reasonable quantity of such brand sold by him for chemical analysis; provided, however, that the board may require recertification of the merchandise involved in lieu of analysis of such a sample. A fee in such amount as may be established by the board shall be included with each recertification.

E. Any wine whose content, label or container does not comply with all requirements of this section shall be exempt therefrom provided that such wine was sold at retail in this Commonwealth as of December 1, 1960, and remains the same in content, label and container.  Any wine sold only by direct shipment to consumers by holders of wine shippers' licenses shall be approved upon compliance with subdivision A 3 of this section.

3 VAC 5-40-50. Beer; qualifying procedures; samples; exceptions; disqualifying label factors.

A. Beer sold in the Commonwealth shall be first approved by the board as to content, container and label.

1. A certification acceptable to the board or on a form prescribed by the board describing the merchandise may accompany each new brand and type of beer offered for sale in the Commonwealth. A certification fee and a registration fee in such amounts as may be established by the board shall be included with each new certification.

2. In lieu of the aforementioned certification, there shall be submitted a sample and registration and analysis fees in such amounts as may be established by the board; however, beer offered for sale in another state with which the Commonwealth has an analysis and certification exchange agreement shall be subject only to a registration fee in such amounts as may be established by the board.

3. All beer sold in the Commonwealth shall conform with regulations adopted by the appropriate federal agency, relating to labels, definitions and standards of identity. Applicants shall submit a certified copy of the approval of the label by such federal agency.

4. Subsequent sales under an approved label shall conform to the certification or analysis of the beer originally approved by the board.

B. A brewery licensee or a wholesale beer licensee shall upon request furnish the board without compensation a reasonable quantity of each brand of beer sold by him for chemical analysis; provided, however, that the board may require recertification of the merchandise involved in lieu of analysis of such a sample. A fee in such amount as may be established by the board shall be included with each recertification.

C. Any beer whose contents, label or container does not comply with all requirements of this section shall be exempt therefrom provided that such beer was sold at retail in this Commonwealth as of December 1, 1960, and remains the same in content, label and container.  Any beer sold only by direct shipment to consumers by holders of beer shippers' licenses shall be approved upon compliance with subdivision A 3 of this section.
D. While not limited thereto, the board may withhold approval of any label which contains any statement, depiction or reference that:

1. Implies or indicates that the product contains wine or spirits;

2. Implies the product contains above average alcohol for beer;

3. Is suggestive of intoxicating effects;

4. Would tend to induce minors to drink;

5. Would tend to induce persons to consume to excess;

6. Is obscene, lewd or indecent;

7. Implies or indicates that the product is government (federal, state or local) endorsed;

8. Implies the product enhances athletic prowess or implies such by any reference to any athlete, former athlete or athletic team;

9. Implies endorsement of the product by any prominent living person;

10. Makes any humorous or frivolous reference to any intoxicating drink.

3 VAC 5-70-220. Wine or beer shipper’s licenses; application process; common carriers; records and reports.

A. Any person or entity qualified for a wine shipper’s license or beer shipper’s license pursuant to § 4.1-112.1 of the Code of Virginia must apply for such license by submitting form 805-52, Application for License.  In addition to the application, each applicant shall submit as attachments a list of all brands of wine or beer sought to be shipped by the applicant, along with the board-assigned code numbers for each brand or a copy of the label approval by the appropriate federal agency for any brand not previously approved for sale in Virginia pursuant to 3 VAC 5-40-20 or 3 VAC 5-40-50 that will be sold only through direct shipment to consumers.

Except as provided in subsection B of § 4.1-112.1 of the Code of Virginia, if the applicant is not also the brand owner of the brands listed in the application, the applicant shall obtain and submit with the application a dated letter from the brand owner for each brand, addressed to the Supervisor, Tax Management Section, Virginia Department of Alcoholic Beverage Control, indicating the brand owner’s consent to the applicant's shipping the brand to Virginia consumers.

The applicant shall attach (i) a photocopy of its current license as a winery, farm winery, brewery, or alcoholic beverage retailer issued by the appropriate authority for the location from which shipments will be made and (ii) evidence of the applicant’s registration with the Virginia Department of Taxation for the collection of Virginia retail sales tax.

B. Any brewery, winery or farm winery that applies for a shipper’s license or consents to the application by any other person, other than a retail off-premises licensee, for a license to ship such brewery’s, winery’s or farm winery’s brands of wine or beer shall notify all wholesale licensees that have been authorized to distribute such brands in Virginia that an application for a shipper’s license has been filed.  Such notification shall be by a dated letter to each such wholesale licensee, setting forth the brands that wholesaler has been authorized to distribute in Virginia for which a shipper’s license has been applied.  A copy of each such letter shall be forwarded to the Supervisor, Tax Management Section, by the brewery, winery, or farm winery.

C. Any holder of a wine or beer shipper's license may add or delete brands to be shipped by letter to the Supervisor, Tax Management Section, designating the brands to be added or deleted.  Any letter adding brands shall be accompanied by any appropriate brand-owner consents or notices to wholesalers as required with an original application.

D. Any brand owner that consents to a holder of a wine shipper’s license or beer shipper’s license shipping its brands to Virginia consumers may withdraw such consent by a dated letter to the affected wine or beer shipper’s licensee.  Copies of all such withdrawals shall be forwarded by the brand owner, by certified mail, return receipt requested, to the Supervisor, Tax Management Section.  Withdrawals shall become effective upon receipt of the copy by the Tax Management Section, as evidenced by the postmark on the return receipt.

E. Wine shipper’s licensees and beer shipper’s licensees shall maintain for two years complete and accurate records of all shipments made under the privileges of such licenses, including for each shipment:

1. Number of containers shipped;

2. Volume of each container shipped;

3. Brand of each container shipped;

4. Names and addresses of recipients; and

5. Price charged.

The records required by this subsection shall be made available for inspection and copying by any member of the board or its special agents upon request.

F. On or before the 15th day of each month, each wine shipper’s licensee or beer shipper’s licensee shall file with the Supervisor, Tax Management Section, a report of activity for the previous calendar month.  Such report shall include:

1. Whether any shipments were made during the month; and

2. If shipments were made, the following information for each shipment:

a. Number of containers shipped;

b. Volume of each container shipped;

c. Brand of each container shipped;

d. Names and addresses of recipients; and

e. Price charged.

Unless otherwise paid, payment of the appropriate beer or wine tax shall accompany each report.

G. All shipments by holders of wine shipper’s licenses or beer shipper’s licenses shall be by approved common carrier only.  Common carriers possessing all necessary licenses or permits to operate as common carriers in Virginia may apply for approval to provide common carriage of wine or beer, or both, shipped by holders of wine shipper’s licenses or beer shipper’s licenses by dated letter to the Supervisor, Tax Management Section, requesting such approval and agreeing to perform deliveries of beer or wine shipped, maintain records, and submit reports in accordance with the requirements of this section.  The board may refuse, suspend or revoke approval if it shall have reasonable cause to believe that a carrier does not possess all necessary licenses or permits, that a carrier has failed to comply with the regulations of the board, or that a cause exists with respect to the carrier that would authorize the board to refuse, suspend or revoke a license pursuant to Title 4.1 of the Code of Virginia.  Before refusing, suspending, or revoking such approval, the board shall follow the same administrative procedures accorded an applicant or licensee under Title 4.1 of the Code of Virginia and regulations of the board.

H. When attempting to deliver wine or beer shipped by a wine shipper’s or beer shipper’s licensee, an approved common carrier shall require:

1. The recipient to demonstrate, upon delivery, that he is at least 21 years of age; and

2. The recipient to sign an electronic or paper form or other acknowledgement of receipt that allows the maintenance of the records required by this section.

The approved common carrier shall refuse delivery when the proposed recipient appears to be under the age of 21 years and refuses to present valid identification. All licensees shipping wine or beer pursuant to this section shall affix a conspicuous notice in 16-point type or larger to the outside of each package of wine or beer shipped within or into the Commonwealth, in a conspicuous location stating: "CONTAINS ALCOHOLIC BEVERAGES; SIGNATURE OF PERSON AGED 21 YEARS OR OLDER REQUIRED FOR DELIVERY."  Such notice shall also contain the wine shipper’s or beer shipper’s license number of the shipping licensee.  No approved common carrier shall accept for shipment any wine or beer to be shipped to anyone other than a licensee of the board unless the package bears the information required by this subsection.

I. Approved common carriers shall maintain for two years complete and accurate records of all shipments of wine or beer received from and delivered for wine or beer shipper’s licensees, including for each shipment:

1. Date of shipment and delivery;

2. Number of items shipped and delivered;

3. Weight of items shipped and delivered;

4. Acknowledgement signed by recipient; and

5. Names and addresses of shippers and recipients.

The records required by this subsection shall be made available for inspection and copying by any member of the board or its special agents upon request.

J. On or before the 15th day of each January, April, July, and October, each approved common carrier shall file with the Supervisor, Tax Management Section, a report of activity for the previous calendar quarter.  Such report shall include:

1. Whether any shipments were delivered during the quarter; and

2. If shipments were made, the following information for each shipment:

a. Dates of each delivery; and

b. Names and address of shippers and recipients for each delivery.

NOTICE:  The forms used in administering 3 VAC 5-40, Requirements for Product Approval, are not being published, however, the name of each form is listed below.  The forms are available for public inspection at the Alcoholic Beverage Control Board, 2901 Hermitage Road, Richmond, Virginia, or at the office of the Registrar of Regulations, General Assembly Building, 2nd Floor, Richmond, Virginia.
FORMS

Permit for Release of Alcoholic Beverages Not Under Customs or Internal Revenue Bond, #701-102 (eff. 1/92).

Order and Permit for Transportation of Alcohol, #703-69 (eff. 11/87).

Order and Permit for Transportation of Alcoholic Beverages, #703-73.

Mixed Beverage Annual Review, #805-43 (eff. 5/92).

Mixed Beverage Annual Review--Instructions for Completion, #805-44.

Application for Off Premises Keg Permit, #805-45 (eff. 1/93).

Application for License, #805-52.

Application for Grain Alcohol Permit, #805-75.

Mixed Beverage Annual Review, #805-77.

Special Event License Application Addendum--Notice to Special Event Licenses Applicants, Form SE-1 (rev. 11/01).

Statement of Income & Expenses for Special Event Licenses (with instructions), Form SE-2 (rev. 11/01).
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