EMERGENCY REGULATIONS


TITLE 18. PROFESSIONAL AND OCCUPATIONAL LICENSING

BOARD OF MEDICINE

Title of Regulation:  18 VAC 85-15. Regulations Governing Delegation to an Agency Subordinate (adding 18 VAC 85-15-10, 18 VAC 85-15-20 and 18 VAC 85-15-30).

Statutory Authority:  § 54.1-2400 of the Code of Virginia.

Effective Dates:  September 1, 2004, through August 31, 2005.
Agency Contact:  William L. Harp, M.D., Executive Director, Department of Health Professions, Alcoa Building, 6603 West Broad Street, 5th Floor, Richmond, VA 23230-1712, telephone (804) 662-9908, FAX (804) 662-9943, or e-mail william.harp@dhp.virginia.gov.

Preamble:
The adoption of an emergency regulation by the Board of Medicine is required to comply with amendments to § 54.1-2400 (10) and the third enactment clause of Chapter 64 of the 2004 Acts of Assembly.  Subdivision 10 establishes authority for health regulatory boards to appoint special conference committees and to delegate an informal fact-finding proceeding to an appropriately qualified agency subordinate.  It further adds a mandate for the adoption of regulations, "Criteria for the appointment of an agency subordinate shall be set forth in regulations adopted by the board."

The third enactment clause of Chapter 64 of the 2004 Acts of the Assembly, which states “That the health regulatory boards within the Department of Health Professions shall promulgate regulations to implement the provisions of this act relating to the delegation of fact-finding proceedings to an agency subordinate within 280 days of its enactment” requires the adoption of the regulation as an emergency in accordance with § 2.2-4011 of the Administrative Process Act, which states that an emergency situation is (i) a situation involving an imminent threat to public health or safety; or (ii) a situation in which Virginia statutory law, the Virginia appropriation act, or federal law requires that a regulation shall be effective in 280 days or less from its enactment, or in which federal regulation requires a regulation to take effect no later than 280 days from its effective date. Chapter 64 was enacted on March 10, 2004, the day HB 577 was signed by the Governor.

In order to establish in regulation the criteria for delegation that will be applicable to all professions regulated by the board, the board has adopted a new chapter.  Chapter 15 includes the decision to delegate at the time of a probable cause determination, the types of cases that may be delegated, and the individuals who may be designated as agency subordinates.

CHAPTER 15.

REGULATIONS FOR DELEGATION OF INFORMAL FACT-FINDING TO AN AGENCY SUBORDINATE.

18 VAC 85-15-10. Decision to delegate informal fact-finding proceedings to an agency subordinate.

In accordance with § 54.1-2400 (10) of the Code of Virginia, the board may delegate an informal fact-finding proceeding to an agency subordinate upon determination that probable cause exists that a practitioner may be subject to a disciplinary action.

18 VAC 85-15-20. Criteria for delegation.

Cases that may be delegated to an agency subordinate shall be limited to those involving:

1. The practitioner profile system;

2. Continuing competency;

3. Advertising;

4. Compliance with board orders;

5. Default on a student loan; or

6. Failure to provide medical records.

18 VAC 85-15-30. Criteria for an agency subordinate.

A. An agency subordinate may include board members, professional staff or other persons  authorized and deemed by the board to be knowledgeable by virtue of their training and experience in administrative proceedings involving the regulation and discipline of health professionals to conduct an informal fact-finding proceeding.

B. The executive director shall maintain a list of appropriately qualified persons to whom an informal fact-finding proceeding may be delegated.

C. The board may delegate to the executive director the selection of the agency subordinate who is deemed appropriately qualified to conduct a proceeding based on the qualifications of the subordinate and the type of case being heard.

/s/ Mark R. Warner

Governor

Date: August 30, 2004
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