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Symbol Key

Roman type indicates existing text of regulations. Italic type indicates new text. Language which has been stricken indicates 
text to be deleted. [Bracketed language] indicates a change from the proposed text of the regulation.

Final Regulations

TITLE 6. CRIMINAL JUSTICE AND CORECTIONS

CRIMINAL JUSTICE SERVICES BOARD
REGISTRAR'S NOTICE:  The Criminal Justice Services Board is claiming an exemption from the Administrative Process Act pursuant to (i) § 2.2-4006 A 2, which excludes regulations that establish or prescribe agency organization, internal practice or procedures, including delegations of authority; and (ii) § 2.2-4006 A 3, which excludes regulations that consist only of changes in style or form or corrections of technical errors.  The Criminal Justice Services Board will receive, consider and respond to petitions by any interested person at any time with respect to reconsideration or revision.

Title of Regulation: 6 VAC 20-190. Regulations for Breath Alcohol Testing (amending 6 VAC 20-190-10, 6 VAC 20-190-50, 6 VAC 20-190-150 and 6 VAC 20-190-160).

Statutory Authority: § 9.1-102 of the Code of Virginia.

Effective Date: November 3, 2004.

Agency Contact: Judy Kirkendall, Regulatory Coordinator, Department of Criminal Justice Services, 805 East Broad Street, Richmond, VA 23219, telephone (804) 786-8003, FAX (804) 786-0410 or e-mail jkirkendall@dcjs.state.va.us.

Summary:

The amendments make stylistic and technical corrections to the regulations and clarify breath test administrative procedures and required forms and records.

6 VAC 20-190-10. Definitions.

The following words and terms when used in this chapter shall have the following meanings unless the context clearly indicates otherwise:

"Agency" means any town, city, county, or state law-enforcement agency under whose auspices breath tests are performed.

"Blood alcohol concentration" means percent by weight of alcohol in a person's blood based upon grams of alcohol per 100 milliliters of blood or grams of alcohol per 210 liters of breath.

"Breath test device" means an instrument designed to perform a quantitative chemical test for alcohol on a sample of breath of a person subject to the provisions of §§ 18.2-268.1 through 18.2-268.3, 18.2-268.9, 29.1-738.2, 46.2-341.26:1 through 46.2-341.26:3 or 46.2-341.26:9 of the Code of Virginia or a parallel local ordinance.

"Chemical test" or "chemical analysis" means a quantitative test for alcohol using infrared, or fuel cell methodologies or a combination thereof performed on a sample or samples of breath of a person subject to the provisions of §§ 18.2-267, 18.2-268.1 through 18.2-268.3, 18.2-268.9, 29.1-738.1, 29.1-738.2, 46.2-341.25, 46.2-341.26:1 through 46.2-341.26:3 or 46.2-341.26:9 of the Code of Virginia or a parallel local ordinance.

"Division" means the Division of Forensic Science.

"Licensee" means a person holding a valid license from the division to perform a breath test of the type set forth within these regulations under the provisions of § 18.2-268.9, § 29.1-738.2 or § 46.2-341.26:9 of the Code of Virginia or a parallel local ordinance.

"Preliminary breath test device" means an instrument designed to perform a quantitative chemical test for alcohol on a sample of breath of a person suspected of an offense subjecting such person to the provisions of § 18.2-267, 29.1-738.1 or 46.2-341.25 of the Code of Virginia.

"Supplies and accessories" means any item, device, chemical, reagent, tube, mouthpiece, replacement part, or glassware, whether or not reusable, which is used in conjunction with a breath test device to determine the blood alcohol concentration of any person subject to the provisions of §§ 18.2-268.1 through 18.2-268.3, 18.2-268.9, 29.1-738.2, 46.2-341.26:1 through 46.2-341.26:3 or 46.2-341.26:9 of the Code of Virginia or a parallel local ordinance.

6 VAC 20-190-50. Care.

Proper care shall be taken at all times to ensure that the breath test device shall be is kept free from excessive moisture, excessive heat and dust, as well as any unintentional jars, knocks or falls that may damage the internal mechanism.

6 VAC 20-190-150. Log Records.

A. For each breath test device assigned to an agency, a permanent log of all completed, evidential tests and simulator solution changes administered by the licensees of that agency or other agencies shall be kept.  This log shall be provided by the division and must be kept in the same location with the breath test device.  The log shall be subject to periodic inspection by the division at any time.  At least once each month, a copy of the log entries for the preceding month shall be submitted to the division to be kept on file for at least three years.

B. For each breath test device assigned to an agency, The division shall download by modem, at least once each month, data also recorded on the breath testing log. from each breath test device assigned to an agency. The division shall keep this data on file for at least three years.

6 VAC 20-190-160. Checklist.

A. For each breath test device assigned to an agency, A preventive maintenance checklist provided by the division shall be completed at least once each month for each breath test device assigned to an agency.  A signed copy of this preventative preventive maintenance checklist shall be submitted to the division to be kept on file for at least three years.

B. For each breath test device assigned to an agency, the division shall download by modem, at least once each month, data also recorded on the preventive maintenance checklist.  The division shall keep this data on file for at least three years.
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