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CUMULATIVE TABLE OF VIRGINIA ADMINISTRATIVE CODE
SECTIONS ADOPTED, AMENDED, OR REPEALED

The table printed below lists regulation sections, by Virginia Administrative Code (VAC) title, that have been amended, added
or repealed in the Virginia Register since the regulations were originally published or last supplemented in VAC (the Spring
2004 VAC Supplement includes final regulations published through Virginia Register Volume 20, Issue 11, dated February 9,
2004). Emergency regulations, if any, are listed, followed by the designation “emer,” and errata pertaining to final regulations
are listed. Proposed regulations are not listed here. The table lists the sections in numerical order and shows action taken, the
volume, issue and page number where the section appeared, and the effective date of the section.

ISECTION NUMBER ACTION CITE EFFECTIVE DATE I
Title 1. Administration
1 VAC 55-20-10 Repealed  20:20 VA.R. 2159 7/16/04
1 VAC 55-20-20 Amended  20:20 VAR. 2159 7/16/04
1 VAC 55-20-30 Amended  20:20 VAR. 2159 7/16/04
1 VAC 55-20-40 Amended  20:20 VA.R. 2159 7/16/04
1 VAC 55-20-50 Repealed  20:20 VA.R. 2159 7/16/04
1 VAC 55-20-60 through 1 VAC 55-20-90 Amended  20:20 VA.R. 2159-2161 7/16/04
1 VAC 55-20-110 Amended  20:20 VAR. 2161 7/16/04
1 VAC 55-20-120 Repealed  20:20 VA.R. 2161 7/16/04
1 VAC 55-20-130 Amended  20:20 VA.R. 2161 7/16/04
1 VAC 55-20-160 Amended  20:20 VA.R. 2161 7/16/04
1 VAC 55-20-210 Amended  20:20 VAR. 2161 7/16/04
1 VAC 55-20-230 through 1 VAC 55-20-260 Amended  20:20 VA.R. 2161-2162 7/16/04
1 VAC 55-20-280 Amended  20:20 VA.R. 2162 7/16/04
1 VAC 55-20-290 Amended  20:20 VAR. 2162 7/16/04
1 VAC 55-20-300 Amended  20:20 VAR. 2162 7/16/04
1 VAC 55-20-320 through 1 VAC 55-20-410 Amended  20:20 VA.R. 2162-2164 7/16/04
1 VAC 55-20-420 Repealed  20:20 VA.R. 2164 7/16/04
1 VAC 55-20-430 Amended  20:20 VAR. 2164 7/16/04
1 VAC 55-20-450 Amended 20:20 VAR. 2164 7/16/04
1 VAC 55-20-460 Amended  20:20 VA.R. 2164 7/16/04
1 VAC 55-20 (Forms) Amended  20:20 VA.R. 2164 --
1 VAC 75-40-10 through 1 VAC 75-40-60 Added 20:25 VA.R. 3082 9/22/04
Title 2. Agriculture
2 VAC 5-440-10 through 2 VAC 5-440-60 Amended 20:12 VA.R. 1471-1474 3/25/04
2 VAC 5-440-80 Repealed  20:12 VA.R. 1474 3/25/04
2 VAC 5-440-90 Repealed 20:12 VA.R. 1474 3/25/04
2 VAC 5-440 (Forms) Amended  20:12 VA.R. 1474 --
2 VAC 20-30 Erratum 20:25 VAR. 3111 -
2 VAC 20-30-20 Amended  20:23 VA.R. 2541 8/26/04
2 VAC 20-30-30 Amended  20:23 VA.R. 2541 8/26/04
2 VAC 20-30-40 Amended  20:23 VAR. 2541 8/26/04
Title 3. Alcoholic Beverages
3 VAC 5-30 Erratum 21:1 VAR. 44 --
3 VAC 5-40 Erratum 21:1 VAR. 44 -
3 VAC 5-70 Erratum 21:1 VAR. 44 -
Title 4. Conservation and Natural Resources
4 VAC 5-36-20 Amended 20:13 VAR. 1604 4/7/04
4 VAC 5-36-50 through 4 VAC 5-36-150 Amended 20:13 VA.R. 1604-1621 4/7/04
4 VAC 5-36-170 through 4 VAC 5-36-210 Amended  20:13 VA.R. 1621-1632 4/7/04
4 VAC 5-36-220 Added 20:13 VAR. 1632 4/7/04
4 VAC 15-40-280 Amended 21:1 VAR. 24 10/20/04
4 VAC 15-50-81 Amended  20:23 VAR. 2542 8/25/04
4 VAC 15-50-91 Amended  20:23 VA.R. 2543 8/25/04
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Cumulative Table of VAC Sections Adopted, Amended, or Repealed

| sEcTiON NUMBER | AcTION | CITE | EFFECTIVE DATE |
4 VAC 15-90-231 Amended  20:23 VA.R. 2543 8/25/04
4 VAC 15-90-241 Amended  20:23 VA R. 2544 8/25/04
4 VAC 15-240-81 Amended  20:23 VAR. 2544 8/25/04
4 VAC 15-240-91 Amended  20:23 VAR. 2545 8/25/04
4 VAC 15-260-10 Amended  20:25 VAR. 3082 7/28/04
4 VAC 15-320-100 Amended  21:1 VAR. 24 9/20/04
4 VAC 20-20-50 Amended  20:14 VAR. 1709 3/1/04
4 VAC 20-270-20 Amended  20:19 VA.R. 2058 5/1/04
4 VAC 20-270-30 Amended  20:19 VA.R. 2058 5/1/04
4 VAC 20-270-30 Amended  20:26 VA.R. 3191 8/6/04
4 VAC 20-320-10 Amended  20:26 VAR. 3191 8/6/04
4 VAC 20-320-70 Amended  20:26 VAR. 3192 8/6/04
4 VAC 20-320-80 Amended  20:26 VAR. 3192 8/6/04
4 VAC 20-490-10 emer Amended  20:18 VA.R. 2024 5/1/04-5/30/04
4 VAC 20-490-20 emer Amended  20:18 VA.R. 2024 5/1/04-5/30/04
4 VAC 20-490-35 emer Repealed  20:18 VAR. 2024 5/1/04-5/30/04
4 VAC 20-490-35 Repealed  20:21 VAR. 2230 6/1/04
4 VAC 20-490-40 emer Amended _ 20:18 VA.R. 2024 5/1/04-5/30/04
4 VAC 20-490-40 Amended  20:21 VAR. 2230 6/1/04
4 VAC 20-490-45 emer Repealed  20:18 VAR. 2025 5/1/04-5/30/04
4 VAC 20-490-45 Repealed  20:21 VAR. 2230 6/1/04
4 VAC 20-564-10 through 4 VAC 20-564-50 emer Added 20:25 VA.R. 3096 8/16/04-9/3/04
4 VAC 20-620-50 Amended  20:16 VA.R. 1863 3/26/04
4 VAC 20-620-60 Amended  20:16 VA.R. 1863 3/26/04
4 VAC 20-720-20 Amended  20:14 VAR. 1710 3/1/04
4 VAC 20-720-40 Amended  20:14 VAR. 1710 3/1/04
4 VAC 20-720-48 emer Added 20:14 VAR. 1714 3/1/04-3/31/04
4 VAC 20-720-50 Amended  20:14 VAR. 1711 3/1/04
4 VAC 20-720-60 Amended  20:14 VAR. 1711 3/1/04
4 VAC 20-720-80 Amended  20:14 VAR. 1712 3/1/04
4 VAC 20-750-10 Amended  20:19 VA.R. 2058 5/1/04
4 VAC 20-750-20 Repealed  20:19 VAR. 2059 5/1/04
4 VAC 20-750-30 Amended  20:19 VA.R. 2059 5/1/04
4 VAC 20-750-40 Amended  20:19 VA.R. 2059 5/1/04
4 VAC 20-910-45 Amended  20:16 VAR. 1864 4/1/04
4 VAC 20-920-20 Amended  20:15 VAR. 1778 3/5/04
4 VAC 20-920-40 Amended  20:15 VAR. 1778 3/5/04
4 VAC 20-950-45 Amended _ 20:16 VA.R. 1864 4/1/04
4 VAC 20-1040-20 Amended _ 20:19 VA.R. 2060 5/1/04
4 VAC 25-20-20 Amended  20:23 VAR. 2547 8/25/04
4 VAC 25-20-30 Amended  20:23 VAR. 2547 8/25/04
4 VAC 25-20-40 Amended  20:23 VAR. 2547 8/25/04
4 VAC 25-20-50 Amended  20:23 VAR. 2547 8/25/04
4 VAC 25-20-70 Amended  20:23 VAR. 2547 8/25/04
4 VAC 25-20-90 Amended  20:23 VAR. 2547 8/25/04
4 VAC 25-20-100 Amended  20:23 VAR. 2547 8/25/04
4 VAC 25-20-110 Amended  20:23 VAR. 2548 8/25/04
4 VAC 25-20-140 Amended  20:23 VAR. 2548 8/25/04
4 VAC 25-20-190 Amended  20:23 VAR. 2548 8/25/04
4 VAC 25-20-200 Amended  20:23 VAR. 2548 8/25/04
4 VAC 25-20-210 Amended  20:23 VAR. 2548 8/25/04
4 VAC 25-20-220 Amended  20:23 VAR. 2549 8/25/04
4 VAC 25-20-250 Amended  20:23 VAR. 2549 8/25/04
4 VAC 25-20-255 Amended  20:23 VAR. 2549 8/25/04
4 VAC 25-20-259 Amended _ 20:23 VAR. 2549 8/25/04
4 VAC 25-20-390 Amended  20:23 VA.R. 2549 8/25/04
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Cumulative Table of VAC Sections Adopted, Amended, or Repealed

| sEcTiON NUMBER | AcTION | CITE | EFFECTIVE DATE |
4 VAC 25-20-410 Amended  20:23 VAR. 2549 8/25/04
4 VAC 25-20-430 Amended  20:23 VA.R. 2549 8/25/04
4 VAC 25-31 (Forms) Amended  20:15 VA.R. 1784-1792 -
4 VAC 25-31 (Forms) Amended  21:1 VA.R. 28 --
4 VAC 25-35-10 through 4 VAC 25-35-40 Amended  20:23 VA.R. 2549-2550 8/25/04
4 VAC 25-35-75 Added 20:23 VA.R. 2550 8/25/04
4 VAC 25-35-80 Amended  20:23 VA.R. 2550 8/25/04
4 VAC 25-35-100 Amended  20:23 VA.R. 2551 8/25/04
4 VAC 25-35-110 Amended  20:23 VA.R. 2551 8/25/04
4 VAC 25-35-120 Amended  20:23 VA.R. 2551 8/25/04
4 VAC 25-125-10 through 4 VAC 25-125-40 Added 20:23 VA.R. 2552-2553 8/25/04
4 VAC 25-130-801.17 Amended  20:23 VAR. 2625 10/12/04
4 VAC 25-130-801.18 Amended  20:23 VAR. 2626 10/12/04
4 VAC 25-130 (Forms) Amended  20:19 VA.R. 2081-2083 -
Title 6. Criminal Justice and Corrections
6 VAC 20-210-10 through 6 VAC 20-210-110 Added 20:23 VA.R. 2554-2555 8/26/04
6 VAC 20-240-10 through 6 VAC 20-240-140 emer Added 20:25 VA.R. 3097-3102 8/23/04-8/22/05
6 VAC 35-160-10 through 6 VAC 35-160-390 Added 20:23 VA.R. 2555-2562 8/25/04
Title 8. Education
8 VAC 20-340-10 Amended  20:23 VA.R. 2562 8/25/04
8 VAC 20-340-20 Added 20:23 VA.R. 2562 8/25/04
8 VAC 20-340-30 Added 20:23 VA.R. 2562 8/25/04
8 VAC 20-670-10 through 8 VAC 20-670-440 Added 20:24 VA.R. 2892-2898 9/10/04
8 VAC 40-130-10 Amended  20:23 VA.R. 2562 7/26/04
8 VAC 40-130-25 Amended  20:23 VA.R. 2563 7/26/04
Title 9. Environment
9 VAC 5-20-21 Amended  20:12 VAR. 1476 3/24/04
9 VAC 5-20-204 Amended  20:23 VA.R. 2564 8/25/04
9 VAC 5-20-204 Erratum 20:26 VA.R. 3210-3211 -
9 VAC 5-20-205 Amended  20:23 VA.R. 2564 8/25/04
9 VAC 5-20-205 Erratum 20:26 VA.R. 3210-3211 -
9 VAC 5-20-206 (Rev. G02) Amended  20:12 VA.R. 1498 3/24/04
9 VAC 5-20-206 (Rev. C03) Amended  20:12 VAR. 1498 3/24/04
9 VAC 5-30-10 Amended  20:24 VA.R. 2898 9/8/04
9 VAC 5-30-30 through 9 VAC 5-30-50 Amended  20:24 VA.R. 2898-2900 9/8/04
9 VAC 5-30-55 Added 20:24 VA.R. 2899 9/8/04
9 VAC 5-30-60 Amended  20:24 VA.R. 2899 9/8/04
9 VAC 5-30-65 Added 20:24 VA.R. 2899 9/8/04
9 VAC 5-30-70 Amended  20:24 VA.R. 2900 9/8/04
9 VAC 5-30-80 Amended  20:24 VA.R. 2900 9/8/04
9 VAC 5-40-240 Amended  20:12 VAR. 1499 3/24/04
9 VAC 5-40-310 Erratum 20:15 VA.R. 1809 -
9 VAC 5-40-310 Amended  20:12 VA.R. 1499 3/24/04
9 VAC 5-40-3260 Amended  20:12 VAR. 1479 3/24/04
9 VAC 5-40-5200 Amended  20:12 VA.R. 1500 3/24/04
9 VAC 5-40-5220 Amended  20:12 VA.R. 1501 3/24/04
9 VAC 5-40-5700 through 9 VAC 5-40-5770 Added 20:12 VA.R. 1480 3/24/04
9 VAC 5-40-6820 through 9 VAC 5-40-7230 Added 20:12 VA.R. 1480-1497 3/24/04
9 VAC 5-40-6840 Erratum 20:18 VA.R. 2027 -
9 VAC 5-50-400 Amended  20:16 VA.R. 1865 6/1/04
9 VAC 5-50-405 Added 20:16 VA.R. 1865 6/1/04
9 VAC 5-50-410 Amended  20:16 VA.R. 1865 6/1/04
9 VAC 5-60-60 Amended  20:16 VA.R. 1871 6/1/04
9 VAC 5-60-65 Added 20:16 VA.R. 1871 6/1/04
9 VAC 5-60-90 Amended  20:16 VA.R. 1871 6/1/04

Volume 21, Issue 2

Monday, October 4, 2004

77



Cumulative Table of VAC Sections Adopted, Amended, or Repealed

| sEcTiON NUMBER | AcTION | CITE | EFFECTIVE DATE |

9 VAC 5-60-91 Added 20:24 VA.R. 2900 9/8/04

9 VAC 5-60-95 Added 20:16 VAR. 1871 6/1/04

9 VAC 5-60-100 Amended  20:16 VAR. 1872 6/1/04

9 VAC 5-60-120 through 9 VAC 5-60-180 Amended  20:16 VAR. 1877-1889 7/1/04

9 VAC 5-80-2250 through 9 VAC 5-80-2300 Added 20:23 VA R. 2566-2567 7/1/04

9 VAC 5-91-20 emer Amended  20:12 VA.R. 1507 1/28/04-1/27/05
9 VAC 5-91-160 emer Amended  20:12 VAR. 1513 1/28/04-1/27/05
9 VAC 5-91-180 emer Amended 2012 VAR. 1513 1/28/04-1/27/05
9 VAC 5-91-750 emer Amended 2012 VAR. 1515 1/28/04-1/27/05
9 VAC 5-91-760 emer Amended  20:12 VAR. 1515 1/28/04-1/27/05
9 VAC 5-140-550 Amended  20:12 VAR. 1504 3124/04

9 VAC 20-60-18 Amended  20:23 VAR. 2568 7/1/04

9 VAC 20-60-18 Amended  20:24 VA.R. 2901 0/8/04

9 VAC 20-60-262 Amended  20:23 VA.R. 2568 7/1/04

9 VAC 20-60-270 Amended  20:23 VAR. 2568 7/1/04

9 VAC 20-60-315 Amended  20:23 VAR. 2570 7/1/04

9 VAC 20-60-1260 Amended  20:23 VAR. 2571 7/1/04

9 VAC 20-60-1270 Amended  20:23 VAR. 2571 7/1/04

9 VAC 20-60-1280 Amended  20:23 VAR. 2573 7/1/04

9 VAC 20-60-1283 Added 20:23 VAR. 2573 7/1/04

9 VAC 20-60-1284 Added 20:23 VAR. 2573 7/1/04

9 VAC 20-60-1285 Amended  20:23 VAR. 2574 7/1/04

9 VAC 20-60-1286 Added 20:23 VAR. 2575 7/1/04

9 VAC 20-90-10 Amended  20:23 VAR. 2576 7/1/04

9 VAC 20-90-30 Amended  20:23 VAR. 2576 7/1/04

9 VAC 20-90-50 Amended  20:23 VAR. 2576 7/1/04

9 VAC 20-90-60 Amended  20:23 VAR. 2577 7/1/04

9 VAC 20-90-65 Added 20:23 VAR. 2577 7/1/04

9 VAC 20-90-70 Amended  20:23 VAR. 2578 7/1/04

9 VAC 20-90-90 Amended  20:23 VAR. 2579 7/1/04

9 VAC 20-90-100 Amended  20:23 VAR. 2579 7/1/04

9 VAC 20-90-110 Amended  20:23 VAR. 2580 7/1/04

9 VAC 20-90-115 Added 20:23 VA.R. 2580 7/1/04

9 VAC 20-90-117 Added 20:23 VAR. 2581 7/1/04

9 VAC 20-90-120 Amended  20:23 VAR. 2581 7/1/04

9 VAC 20-90-130 Added 20:23 VAR. 2583 7/1/04

9 VAC 20-110-90 Amended  20:24 VA.R. 2901 0/8/04

9 VAC 20-110-110 Amended  20:24 VA.R. 2901 9/8/04

9 VAC 25-20-10 through 9 VAC 25-20-80 Amended  20:23 VAR. 2584-2586 7/1/04

9 VAC 25-20-100 through 9 VAC 25-20-130 Amended  20:23 VA.R. 2586-2591 7/1/04

9 VAC 25-20-140 Repealed  20:23 VAR. 2591 7/1/04

9 VAC 25-20-142 Added 20:23 VAR. 2591 7/1/04

9 VAC 25-20-145 Added 20:23 VAR. 2592 7/1/04

9 VAC 25-151-10 Amended  20:16 VA.R. 1889 7/1/04

9 VAC 25-151-40 through 9 VAC 25-151-370 Amended  20:16 VA.R. 1889-1890 7/1/04

9 VAC 25-151-65 Added 20:16 VAR. 1889 7/1/04

9 VAC 25-180-10 Amended  20:16 VA.R. 1891 7/1/04

9 VAC 25-180-20 Amended  20:16 VA.R. 1891 7/1/04

9 VAC 25-180-40 Amended  20:16 VA.R. 1891 7/1/04

9 VAC 25-180-50 Amended  20:16 VA.R. 1891 7/1/04

9 VAC 25-180-55 Amended  20:16 VAR. 1892 7/1/04

9 VAC 25-180-60 Amended  20:16 VA.R. 1892 7/1/04

9 VAC 25-180-65 Added 20:16 VA.R. 1893 7/1/04

9 VAC 25-180-70 Amended _ 20:16 VA.R. 1894 7/1/04

9 VAC 25-180 (Forms) Amended _ 20:16 VA.R. 1906 —

9 VAC 25-190-10 Amended  20:16 VA.R. 1906 7/1/04
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9 VAC 25-190-20 Amended _ 20:16 VA.R. 1906 7/1/04
9 VAC 25-190-50 Amended _ 20:16 VA.R. 1906 7/1/04
9 VAC 25-190-60 Amended _ 20:16 VA.R. 1906 7/1/04
9 VAC 25-190-70 Amended _ 20:16 VA.R. 1906 7/1/04
9 VAC 25-400-10 Repealed  20:25 VA.R. 3083 9/22/04
9 VAC 25-401-10 through 9 VAC 25-401-50 Added 20:25 VA.R. 3083 9/22/04
9 VAC 25-580-10 Amended _ 20:12 VAR. 1505 3124104
9 VAC 25-580-50 Amended _ 20:12 VAR. 1505 3/24/04
9 VAC 25-580-130 Amended _ 20:12 VA.R. 1505 3/24/04
9 VAC 25-580-270 Amended _ 20:12 VAR. 1505 3/24104
9 VAC 25-580-290 Repealed  20:12 VAR. 1505 3/24104
9 VAC 25-580-320 Amended _ 20:12 VAR. 1505 3/24/04
9 VAC 25-590-60 Erratum __ 20:17 VA.R. 1984 —
9 VAC 25-720-50 Amended _ 20:24 VAR. 2903 9/8/04
9 VAC 25-720-60 Amended _ 20:24 VA.R. 2910 9/8/04
9 VAC 25-720-90 Amended _ 20:24 VAR. 2918 9/8/04
9 VAC 25-720-130 Amended _ 20:24 VA.R. 2920 9/8/04
9 VAC 25-770 Erratum ___ 20:24 VA.R. 2981 -
9 VAC 25-770-10 through 9 VAC 25-770-180 Added 20:23 VA.R. 2593-2596 8/25/04
9 VAC 25-790 Erratum __ 20:12 VAR. 1526 -
Title 10. Finance and Financial Institutions
10 VAC 5-40-40 Added 20:14 VAR. 1713 3/1/04
10 VAC 5-200-100 Added 20:22 VAR. 2403 6/15/04
Title 11. Gaming
11 VAC 10-20-190 Amended _ 20:23 VAR. 2598 8/25/04
11 VAC 10-20-200 Amended _ 20:25 VA.R. 3083 9/23/04
11 VAC 10-20-220 Amended _ 20:23 VAR. 2596 8/25/04
11 VAC 10-20-240 emer Amended _ 20:25 VA.R. 3102 7/28/04-7/27/05
11 VAC 10-45 Erratum __ 20:25 VA.R. 3112 —
11 VAC 10-45-10 through 11 VAC 10-45-70 Added 20:22 VA.R. 2413-2417 9/27/04
Title 12. Health
12 VAC 5-90-10 Amended _ 20:21 VA.R. 2231 7/28/04
12 VAC 5-90-40 Amended _ 20:21 VA.R. 2231 7/28/04
12 VAC 5-90-80 Amended _ 20:21 VA.R. 2231 7/28/04
12 VAC 5-90-90 Amended _ 20:21 VA.R. 2234 7/28/04
12 VAC 5-90-100 Amended _ 20:21 VAR. 2237 7/28/04
12 VAC 5-90-110 Amended  20:21 VAR. 2237 7/28/04
12 VAC 5-90-160 Amended _ 20:21 VAR. 2237 7/28/04
12 VAC 5-90-180 Amended _ 20:21 VAR. 2237 7/28/04
12 VAC 5-90-225 Added 20:21 VAR. 2237 7/28/04
12 VAC 5-90-280 through 12 VAC 5-90-360 Added 20:21 VA.R. 2238 7/28/04
12 VAC 5-125-10 through 12 VAC 5-125-120 emer Added 20:21 VAR. 2252-2264 6/1/04-5/31/05
12 VAC 5-200-10 through 12 VAC 5-200-50 Amended _ 20:22 VAR. 2403 8/11/04
12 VAC 5-200-70 Repealed  20:22 VA.R. 2403 8/11/04
12 VAC 5-200-80 through 12 VAC 5-200-190 Amended _ 20:22 VA.R. 2403 8/11/04
12 VAC 5-200-105 Added 20:22 VAR. 2403 8/11/04
12 VAC 5-200-210 Repealed  20:22 VAR. 2403 8/11/04
12 VAC 5-200-220 Amended _ 20:22 VAR. 2403 8/11/04
12 VAC 5-200-230 Amended _ 20:22 VA.R. 2403 8/11/04
12 VAC 5-200-270 Amended _ 20:22 VAR. 2403 8/11/04
12 VAC 5-200-280 Amended _ 20:22 VAR. 2403 8/11/04
12 VAC 5-200-290 Added 20:22 VAR. 2403 8/11/04
12 VAC 5-210-10 Repealed  20:22 VA.R. 2403 8/11/04
12 VAC 5-210-20 Repealed  20:22 VA.R. 2403 8/11/04
12 VAC 5-220-10 Amended _ 20:26 VAR. 3193 9/27/04
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12 VAC 5-220-160 Amended  20:26 VA.R. 3196 9/27/04
12 VAC 5-220-230 Amended  20:26 VA.R. 3197 9/27/04
12 VAC 5-220-385 Amended  20:26 VA.R. 3198 9/27/04
12 VAC 5-371-110 Amended  20:26 VA.R. 3200 9/27/04
12 VAC 30-40-235 Added 20:19 VA.R. 2060 8/1/04
12 VAC 30-40-280 Amended  20:22 VA.R. 2420 9/25/04
12 VAC 30-40-290 Amended  20:22 VA.R. 2420 9/25/04
12 VAC 30-40-345 Amended  20:22 VA.R. 2422 9/25/04
12 VAC 30-50-130 emer Amended  20:23 VA.R. 2630 7/1/04-6/30/05
12 VAC 30-50-140 Amended  20:19 VA.R. 2062 7/1/04
12 VAC 30-50-150 Amended  20:19 VA.R. 2063 7/1/04
12 VAC 30-50-180 Amended  20:19 VAR. 2064 7/1/04
12 VAC 30-50-210 emer Amended  20:19 VA.R. 2075 5/11/04-1/3/05
12 VAC 30-60-40 Amended  20:19 VAR. 2067 7/1/04
12 VAC 30-60-61 emer Amended  20:23 VA.R. 2632 7/1/04-6/30/05
12 VAC 30-60-320 Amended  20:19 VAR. 2067 7/1/04
12 VAC 30-70-271 Amended  20:19 VA.R. 2068 7/1/04
12 VAC 30-70-291 Amended  20:22 VA.R. 2403 8/11/04
12 VAC 30-70-291 emer Amended  20:24 VA.R. 2968 9/1/04-8/31/05
12 VAC 30-70-301 Amended  20:22 VA.R. 2403 8/11/04
12 VAC 30-70-301 emer Amended  20:24 VA.R. 2968 9/1/04-8/31/05
12 VAC 30-70-331 Amended  20:22 VA.R. 2403 8/11/04
12 VAC 30-70-391 emer Amended  20:24 VA.R. 2969 9/1/04-8/31/05
12 VAC 30-80-20 Amended  20:19 VA.R. 2068 7/1/04
12 VAC 30-80-30 Amended  20:19 VAR. 2064 7/1/04
12 VAC 30-80-190 emer Amended  20:26 VA.R. 3203 9/1/04-8/31/05
12 VAC 30-80-190 emer Amended  20:26 VA.R. 3204 9/1/04-8/31/05
12 VAC 30-80-200 Added 20:19 VA.R. 2071 7/1/04
12 VAC 30-90-264 Amended  20:19 VAR. 2067 7/1/04
12 VAC 30-90-271 Amended  20:19 VAR. 2067 7/1/04
12 VAC 30-130-620 Amended  20:19 VA.R. 2061 8/1/04
12 VAC 30-130-860 through 12 VAC 30-130-890 emer Amended  20:23 VA.R. 2633-2638 7/1/04-6/30/05
12 VAC 30-130-1000 emer Amended  20:19 VA.R. 2077 5/11/04-1/3/05
12 VAC 30-141-500 emer Amended  20:17 VA.R. 1974 6/1/04-5/31/05
Title 13. Housing
13 VAC 5-51-134 emer Added 20:24 VA.R. 2970 7/8/04-7/7/05
13 VAC 5-62-260 Amended  20:25 VA.R. 3084 9/8/04
Title 14. Insurance
14 VAC 5-90-10 through 14 VAC 5-90-50 Amended  20:25 VA.R. 3090-3091 8/4/04
14 VAC 5-90-30 Erratum 20:17 VAR. 1984 -
14 VAC 5-90-55 Added 20:25 VA.R. 3091 8/4/04
14 VAC 5-90-60 through 14 VAC 5-90-180 Amended  20:25 VA.R. 3092 8/4/04
14 VAC 5-90-60 Erratum 20:17 VA.R. 1984 -
14 VAC 5-90-70 Erratum 20:17 VA.R. 1984 -
14 VAC 5-90-130 Erratum 20:17 VAR. 1984 -
14 VAC 5-90-170 Erratum 20:17 VA.R. 1984 -
14 VAC 5-90 (Forms) Amended  20:25 VA.R. 3092 8/4/04
14 VAC 5-321-10 through 14 VAC 5-321-60 Added 20:16 VA.R. 1906-1909 7/1/04
14 VAC 5-335-10 through 14 VAC 5-335-60 Added 20:21 VA.R. 2240-2242 1/1/05
Title 16. Labor and Employment
16 VAC 25-40-10 Amended  20:26 VA.R. 3201 10/15/04
16 VAC 25-40-20 Amended  20:26 VA.R. 3201 10/15/04
16 VAC 25-40-50 Amended  20:26 VA.R. 3202 10/15/04
16 VAC 25-90-1910 Erratum 21:1 VAR. 44 -
16 VAC 25-90-1910, Appendix C of Subpart T of Part 1910 Added 20:19 VAR. 2073 7/1/04
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16 VAC 25-90-1910.103 Amended _ 20:26 VA.R. 3202 10/15/04
16 VAC 25-90-1910.217 Amended _ 20:26 VA.R. 3202 10/15/04
16 VAC 25-90-1910.219 Amended _ 20:26 VA.R. 3202 10/15/04
16 VAC 25-90-1910.268 Amended _ 20:26 VA.R. 3202 10/15/04
16 VAC 25-90-1910.401 Amended _ 20:19 VA.R. 2073 7/1/04
16 VAC 25-90-1910.402 Amended _ 20:19 VAR. 2073 7/1/04
16 VAC 25-175-1926 Erratum __ 21:1 VAR. 44 -
16 VAC 25-90-1926.307 Amended _ 20:26 VA.R. 3202 10/15/04
16 VAC 25-145-10 through 16 VAC 25-145-50 Added 20:12 VA.R. 1505-1506 4/1/04
Title 18. Professional and Occupational Licensing
18 VAC 15-30-420 Amended  20:24 VAR. 2924 9/8/04
18 VAC 15-30-820 Amended _ 20:24 VA.R. 2925 9/8/04
18 VAC 15-30 (Forms) Amended _ 20:24 VAR. 2925 9/8/04
18 VAC 30-20-80 Amended _ 20:23 VAR. 2598 8/25/04
18 VAC 30-20-150 Amended _ 20:23 VA.R. 2598 8/25/04
18 VAC 30-20-160 Amended _ 20:23 VA.R. 2598 8/25/04
18 VAC 30-20-290 emer Added 20:23 VAR. 2638 8/25/04-8/24/05
18 VAC 30-20-320 Amended _ 20:23 VAR. 2598 8/25/04
18 VAC 41-30-10 through 18 VAC 41-30-250 emer Added 20:23 VA.R. 2639-2650 7/1/04-6/30/05
18 VAC 41-40-10 through 18 VAC 41-40-260 Added 20:19 VA.R. 2074 7/1/04
18 VAC 41-50-10 through 18 VAC 41-50-220 emer Added 20:23 VA.R. 2651-2662 7/1/04-6/30/05
18 VAC 45-10-10 through 18 VAC 45-10-40 Amended __ 20:25 VA.R. 3093-3094 11/8/04
18 VAC 45-10-60 through 18 VAC 45-10-90 Amended _ 20:25 VA.R. 3094-3095 11/8/04
18 VAC 60-20-17 emer Added 20:23 VA.R. 2663 8/25/04-8/24/05
18 VAC 60-20-20 emer Amended _ 20:24 VA.R. 2971 7/15/04-7/14/05
18 VAC 60-20-91 emer Added 20:24 VA.R. 2971 7/15/04-7/14/05
18 VAC 60-20 (Forms) emer Amended  20:24 VA.R. 2972 7/15/04-7/14/05
18 VAC 62-20 Erratum __ 21:1 VAR. 44 —
18 VAC 62-20-10 through 18 VAC 62-20-180 Added 20:12 VAR. 1515-1518 2/2104-2/1/05
18 VAC 62-20-40 emer Added 20:25 VA.R. 3104 7/23/04-2/1/05
18 VAC 62-20-90 emer Added 20:25 VA.R. 3104 7/23/04-2/1/05
18 VAC 65-20-15 emer Added 20:24 VA.R. 2973 7/15/04-7/14/05
18 VAC 65-30-50 Amended _ 20:21 VA.R. 2242 7/28/04
18 VAC 76-40-10 Added 20:21 VAR. 2243 7/28/04
18 VAC 76-40-20 Added 20:21 VA.R. 2243 7128104
18 VAC 76-40-30 Added 20:21 VA.R. 2243 7/28/04
18 VAC 76-40 (Forms) Amended _ 20:21 VAR. 2243 7/28/04
18 VAC 80-10-10 through 18 VAC 80-10-90 Amended _ 20:23 VAR. 2628-2629 10/9/04
18 VAC 85-15-10 Added 21:1 VAR. 26 9/1/04-8/31/05
18 VAC 85-15-20 Added 21:1 VAR. 26 9/1/04-8/31/05
18 VAC 85-15-30 Added 21:1 VAR. 26 9/1/04-8/31/05
18 VAC 85-20-22 Amended _ 20:20 VAR. 2165 7114104
18 VAC 85-20 (Forms) Amended _ 20:20 VA.R. 2165 —
18 VAC 85-80-61 emer Added 20:25 VA.R. 3105 7/27/04-7/26/05
18 VAC 85-120-10 through 18 VAC 85-120-150 Amended _ 20:23 VA.R. 2599-2601 8/25/04
18 VAC 85-120-75 Added 20:24 VAR. 2928 9/8/04
18 VAC 85-120 (Forms) Amended _ 20:24 VAR. 2928 9/8/04
18 VAC 90-15-10 Added 21:1 VAR. 27 9/1/04-8/31/05
18 VAC 90-15-20 Added 21:1 VAR. 27 9/1/04-8/31/05
18 VAC 90-15-30 Added 21:1 VAR. 27 9/1/04-8/31/05
18 VAC 90-20-10 emer Amended  20:22 VA.R. 2424 6/24/04-6/23/05
18 VAC 90-20-10 Amended _ 20:24 VA.R. 2929 9/8/04
18 VAC 90-20-30 Amended _ 20:20 VAR. 2166 7114104
18 VAC 90-20-35 Amended _ 20:24 VAR. 2929 9/8/04
18 VAC 90-20-40 Amended _ 20:24 VAR. 2929 9/8/04
18 VAC 90-20-50 Amended _ 20:24 VA.R. 2929 9/8/04
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18 VAC 90-20-60 Amended  20:24 VA.R. 2929 0/8/04
18 VAC 90-20-65 Added 20:24 VA.R. 2929 0/8/04
18 VAC 90-20-95 Amended  20:24 VA.R. 2929 0/8/04
18 VAC 90-20-120 Amended  20:24 VA.R. 2929 0/8/04
18 VAC 90-20-140 Amended  20:24 VAR. 2929 0/8/04
18 VAC 90-20-160 Amended  20:24 VA.R. 2929 0/8/04
18 VAC 90-20-170 Amended  20:24 VA.R. 2929 0/8/04
18 VAC 90-20-181 emer Added 20:22 VAR. 2425 6/24/04-6/23/05
18 VAC 90-20-182 emer Added 20:22 VAR. 2425 6/24/04-6/23/05
18 VAC 90-20-183 emer Added 20:22 VAR. 2425 6/24/04-6/23/05
18 VAC 90-20-190 Amended  20:24 VA.R. 2929 0/8/04
18 VAC 90-20-200 Amended  20:24 VA.R. 2929 0/8/04
18 VAC 90-20-220 Amended  20:24 VAR. 2929 0/8/04
18 VAC 90-20-230 Amended  20:24 VA.R. 2929 0/8/04
18 VAC 90-20-270 Amended  20:24 VA.R. 2929 0/8/04
18 VAC 90-20-280 Amended  20:24 VA.R. 2929 0/8/04
18 VAC 90-20-300 emer Amended 20:22 VA.R. 2425 6/24/04-6/23/05
18 VAC 90-20-300 Amended  20:24 VA.R. 2929 0/8/04
18 VAC 90-20-310 through 18 VAC 90-20-360 Repealed  20:24 VAR. 2929 0/8/04
18 VAC 90-20-390 Amended  20:24 VA.R. 2929 0/8/04
18 VAC 90-20-410 Amended  20:24 VAR. 2929 0/8/04
18 VAC 90-20-460 Amended  20:24 VA.R. 2929 0/8/04
18 VAC 90-20 (Forms) Amended  20:24 VAR. 2930 0/8/04
18 VAC 90-25-10 through 18 VAC 90-25-100 Added 20:24 VA R. 2931-2934 0/8/04
18 VAC 90-25 (Forms) Amended  20:24 VAR. 2934 0/8/04
18 VAC 90-30-80 emer Amended  20:24 VAR. 2974 7/15/04-7/14/05
18 VAC 90-30-100 emer Amended  20:24 VAR. 2974 7/15/04-7/14/05
18 VAC 90-30-110 emer Amended  20:24 VAR. 2974 7/15/04-7/14/05
18 VAC 90-30-120 emer Amended  20:24 VAR. 2975 7/15/04-7/14/05
18 VAC 95-20-471 emer Added 20:25 VAR. 3105 7/28/04-7/27/05
18 VAC 105-20-41 emer Added 20:24 VAR. 2975 8/25/04-8/24/05
18 VAC 110-20-10 through 18 VAC 110-20-40 Amended  20:23 VA.R. 2602-2604 8/25/04
18 VAC 110-20-15 emer Added 20:24 VAR. 2976 7/15/04-7/14/05
18 VAC 110-20-60 Amended  20:23 VA.R. 2604 8/25/04
18 VAC 110-20-70 Amended  20:23 VAR. 2604 8/25/04
18 VAC 110-20-80 Amended  20:23 VAR. 2604 8/25/04
18 VAC 110-20-90 Amended  20:23 VAR. 2604 8/25/04
18 VAC 110-20-105 Amended  20:23 VA.R. 2605 8/25/04
18 VAC 110-20-110 Amended  20:23 VAR. 2605 8/25/04
18 VAC 110-20-120 Amended  20:23 VA.R. 2605 8/25/04
18 VAC 110-20-121 Added 20:23 VAR. 2605 8/25/04
18 VAC 110-20-130 through 18 VAC 110-20-220 Amended  20:23 VA.R. 2605 8/25/04
18 VAC 110-20-240 Amended  20:23 VAR. 2606 8/25/04
18 VAC 110-20-250 Amended  20:23 VAR. 2606 8/25/04
18 VAC 110-20-280 Amended  20:23 VAR. 2606 8/25/04
18 VAC 110-20-285 Amended  20:23 VA.R. 2606 8/25/04
18 VAC 110-20-330 Amended  20:23 VA.R. 2606 8/25/04
18 VAC 110-20-350 Amended  20:23 VAR. 2606 8/25/04
18 VAC 110-20-355 Amended  20:23 VA.R. 2606 8/25/04
18 VAC 110-20-360 Amended  20:23 VA.R. 2606 8/25/04
18 VAC 110-20-370 Repealed  20:23 VAR. 2606 8/25/04
18 VAC 110-20-380 Repealed  20:23 VAR. 2606 8/25/04
18 VAC 110-20-410 Amended  20:23 VA.R. 2606 8/25/04
18 VAC 110-20-412 Amended  20:23 VA.R. 2606 8/25/04
18 VAC 110-20-415 Amended  20:23 VA.R. 2606 8/25/04
18 VAC 110-20-420 Amended  20:23 VA.R. 2606 8/25/04
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18 VAC 110-20-440 Amended  20:23 VA.R. 2606 8/25/04
18 VAC 110-20-450 Amended  20:23 VA.R. 2607 8/25/04
18 VAC 110-20-460 Amended  20:23 VA.R. 2607 8/25/04
18 VAC 110-20-470 Amended  20:23 VA.R. 2607 8/25/04
18 VAC 110-20-480 Repealed  20:23 VAR. 2607 8/25/04
18 VAC 110-20-490 Amended  20:23 VA.R. 2607 8/25/04
18 VAC 110-20-500 Amended  20:23 VA.R. 2607 8/25/04
18 VAC 110-20-510 Amended  20:23 VA.R. 2607 8/25/04
18 VAC 110-20-530 Amended  20:23 VA.R. 2607 8/25/04
18 VAC 110-20-540 Amended  20:23 VA.R. 2607 8/25/04
18 VAC 110-20-550 Amended  20:23 VA.R. 2607 8/25/04
18 VAC 110-20-555 Amended  20:23 VA.R. 2607 8/25/04
18 VAC 110-20-590 Amended  20:23 VA.R. 2607 8/25/04
18 VAC 110-20-680 through 18 VAC 110-20-710 Amended _ 20:23 VA.R. 2607 8/25/04
18 VAC 110-20-720 Amended  20:18 VA.R. 2021 771104
18 VAC 112-20-10 Amended  20:24 VA.R. 2935 0/8/04
18 VAC 112-20-20 Repealed  20:24 VAR. 2935 9/8/04
18 VAC 112-20-26 emer Added 20:23 VA R. 2664 8/25/04-8/24/05
18 VAC 112-20-40 Amended  20:24 VAR. 2935 9/8/04
18 VAC 112-20-50 Amended  20:24 VAR. 2935 0/8/04
18 VAC 112-20-60 Amended  20:24 VAR. 2935 9/8/04
18 VAC 112-20-65 Amended  20:24 VAR. 2935 9/8/04
18 VAC 112-20-70 Amended  20:24 VAR. 2935 9/8/04
18 VAC 112-20-80 Repealed  20:24 VAR. 2935 0/8/04
18 VAC 112-20-90 Amended  20:24 VAR. 2935 9/8/04
18 VAC 112-20-100 Amended  20:24 VAR. 2935 9/8/04
18 VAC 112-20-110 Repealed  20:24 VAR. 2935 9/8/04
18 VAC 112-20-120 Amended  20:24 VA.R. 2935 0/8/04
18 VAC 112-20-130 Amended  20:24 VAR. 2935 9/8/04
18 VAC 112-20 (Forms) Amended  20:24 VAR. 2936 9/8/04
18 VAC 115-15-10 emer Added 20:23 VAR. 2665 8/25/04-8/24/05
18 VAC 115-15-20 emer Added 20:23 VA R. 2665 8/25/04-8/24/05
18 VAC 115-15-30 emer Added 20:23 VAR. 2665 8/25/04-8/24/05
18 VAC 115-20-20 Amended  20:24 VAR. 2936 9/8/04
18 VAC 115-20-100 Amended  20:24 VAR. 2936 9/8/04
18 VAC 115-20-105 Added 20:24 VAR. 2936 0/8/04
18 VAC 115-20-106 Added 20:24 VAR. 2936 9/8/04
18 VAC 115-20-107 Added 20:24 VAR. 2936 9/8/04
18 VAC 115-20-110 Amended  20:24 VAR. 2936 9/8/04
18 VAC 115-20-140 Amended  20:24 VAR. 2936 0/8/04
18 VAC 115-20 (Forms) Amended  20:24 VAR. 2937 9/8/04
18 VAC 115-50-20 Amended  20:24 VAR. 2936 9/8/04
18 VAC 115-50-90 Amended  20:24 VAR. 2936 9/8/04
18 VAC 115-50-95 Added 20:24 VAR. 2936 0/8/04
18 VAC 115-50-96 Added 20:24 VAR. 2936 9/8/04
18 VAC 115-50-97 Added 20:24 VAR. 2936 9/8/04
18 VAC 115-50-100 Amended  20:24 VAR. 2936 9/8/04
18 VAC 115-50-120 Amended  20:24 VAR. 2936 0/8/04
18 VAC 115-50 (Forms) Amended  20:24 VAR. 2937 0/8/04
18 VAC 115-60-20 Amended  20:24 VAR. 2936 9/8/04
18 VAC 115-60-110 Amended  20:24 VAR. 2936 9/8/04
18 VAC 115-60-115 Added 20:24 VAR. 2936 0/8/04
18 VAC 115-60-116 Added 20:24 VAR. 2936 9/8/04
18 VAC 115-60-117 Added 20:24 VAR. 2936 9/8/04
18 VAC 115-60-120 Amended _ 20:24 VAR. 2936 9/8/04
18 VAC 115-60-140 Amended  20:24 VAR. 2936 9/8/04
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18 VAC 115-60 (Forms) Amended 20:24 VA.R. 2937 9/8/04
18 VAC 120-10-100 Erratum 20:13 VA.R. 1644 -
18 VAC 125-15-10 emer Added 20:25 VA.R. 3106 7/28/04-7/27/05
18 VAC 125-15-20 emer Added 20:25 VA.R. 3106 7/28/04-7/27/05
18 VAC 125-15-30 emer Added 20:25 VA.R. 3106 7/28/04-7/27/05
18 VAC 135-20-80 Amended 20:23 VA.R. 2608 9/1/04
18 VAC 135-20-120 Amended 20:23 VA.R. 2608 9/1/04
18 VAC 135-20-140 Amended 20:23 VA.R. 2608 9/1/04
18 VAC 135-20-370 Amended 20:23 VA.R. 2608 9/1/04
18 VAC 140-20-171 emer Added 20:23 VA.R. 2665 8/25/04-8/24/05
18 VAC 145-30-10 through 18 VAC 145-30-160 Added 20:20 VA.R. 2167-2170 7/14/04
18 VAC 145-30 (Forms) Amended 20:20 VA.R. 2170 -
18 VAC 150-20-10 Amended 20:24 VA.R. 2966 10/23/04
18 VAC 150-20-15 emer Added 20:23 VA.R. 2666 8/25/04-8/24/05
18 VAC 150-20 (Forms) Amended 20:24 VA.R. 2967 10/23/04
Title 20. Public Utilities and Telecommunications
20 VAC 5-309-15 Amended 20:15 VA.R. 1781 3/12/04
20 VAC 5-309-20 Amended 20:15 VA.R. 1781 3/12/04
20 VAC 5-309-40 Amended 20:15 VA.R. 1781 3/12/04
20 VAC 5-309-70 Amended 20:15 VA.R. 1782 3/12/04
20 VAC 5-309-110 Amended 20:15 VA.R. 1782 3/12/04
20 VAC 5-309-140 Amended 20:15 VA.R. 1783 3/12/04
20 VAC 5-419-10 through 20 VAC 5-419-40 Amended 20:24 VA.R. 2939-2942 7/21/04
20 VAC 5-425-10 through 20 VAC 5-425-50 Added 20:23 VA.R. 2611-2613 7/1/04
Title 22. Social Services
22 VAC 15-20-10 through 22 VAC 15-20-380 Repealed 20:24 VA.R. 2942-2943 11/1/04
22 VAC 15-50-10 through 22 VAC 15-50-70 Repealed 20:24 VA.R. 2943 10/1/04
22 VAC 15-51-10 through 22 VAC 15-51-80 Added 20:24 VA.R. 2943-2948 10/1/04
22 VAC 30-50-30 Amended 20:18 VA.R. 2022 6/18/04
22 VAC 40-32 Repealed 20:23 VA.R. 2613 9/1/04
22 VAC 40-80-10 Amended 20:24 VA.R. 2948 11/1/04
22 VAC 40-80-30 through 22 VAC 40-80-60 Amended 20:24 VA.R. 2950-2951 11/1/04
22 VAC 40-80-80 through 22 VAC 40-80-210 Amended 20:24 VA.R. 2951-2955 11/1/04
22 VAC 40-80-220 Repealed 20:24 VA.R. 2955 11/1/04
22 VAC 40-80-230 Amended 20:24 VA.R. 2955 11/1/04
22 VAC 40-80-240 Amended 20:24 VA.R. 2955 11/1/04
22 VAC 40-80-260 Amended 20:24 VA.R. 2956 11/1/04
22 VAC 40-80-270 Amended 20:24 VA.R. 2956 11/1/04
22 VAC 40-80-290 Amended 20:24 VA.R. 2956 11/1/04
22 VAC 40-80-300 Amended 20:24 VA.R. 2957 11/1/04
22 VAC 40-80-310 Amended 20:24 VA.R. 2957 11/1/04
22 VAC 40-80-330 Amended 20:24 VA.R. 2957 11/1/04
22 VAC 40-80-340 Amended 20:24 VA.R. 2957 11/1/04
22 VAC 40-80-350 Repealed 20:24 VA.R. 2958 11/1/04
22 VAC 40-80-360 Repealed 20:24 VA.R. 2958 11/1/04
22 VAC 40-80-370 Amended 20:24 VA.R. 2958 11/1/04
22 VAC 40-80-375 Added 20:24 VA.R. 2959 11/1/04
22 VAC 40-80-380 Repealed 20:24 VA.R. 2959 11/1/04
22 VAC 40-80-390 through 22 VAC 40-80-520 Added 20:24 VA.R. 2959-2964 11/1/04
22 VAC 40-180 (Forms) Amended 20:21 VA.R. 2265-2268 -
22 VAC 40-190 Erratum 20:12 VA.R. 1526 -
22 VAC 40-191 Erratum 20:12 VA.R. 1526 -
22 VAC 40-191-40 Amended 20:22 VA.R. 2404 9/1/04
22 VAC 40-191-50 Amended 20:22 VA.R. 2407 9/1/04
22 VAC 40-290-10 Repealed 20:23 VA.R. 2613 9/1/04
22 VAC 40-293-10 Added 20:21 VA.R. 2245 7/28/04
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22 VAC 40-293-20 Added 20:21 VA.R. 2245 7128104
22 VAC 40-295-10 through 22 VAC 40-295-170 Added 20:23 VA.R. 2614-2620 9/1/04
22 VAC 40-300 Repealed  20:23 VAR. 2613 9/1/04
22 VAC 40-310 Repealed  20:23 VA.R. 2613 9/1/04
22 VAC 40-320 Repealed  20:23 VA.R. 2613 9/1/04
22 VAC 40-330-10 Amended _ 20:23 VA.R. 2620 9/1/04
22 VAC 40-330-20 Amended _ 20:23 VA.R. 2620 9/1/04
22 VAC 40-340-10 Amended _ 20:23 VA.R. 2621 9/1/04
22 VAC 40-350 Repealed  20:23 VA.R. 2613 9/1/04
22 VAC 40-360 Repealed  20:23 VA.R. 2613 9/1/04
22 VAC 40-370 Repealed  20:23 VA.R. 2613 9/1/04
22 VAC 40-380 Repealed  20:23 VA.R. 2613 9/1/04
22 VAC 40-390 Repealed  20:23 VA.R. 2613 9/1/04
22 VAC 40-420 Repealed  20:23 VA.R. 2613 9/1/04
22 VAC 40-430 Repealed  20:23 VA.R. 2613 9/1/04
22 VAC 40-440 Repealed  20:23 VA.R. 2613 9/1/04
22 VAC 40-450 Repealed  20:23 VA.R. 2613 9/1/04
22 VAC 40-460 Repealed  20:23 VA.R. 2613 9/1/04
22 VAC 40-490 Repealed  20:23 VA.R. 2613 9/1/04
22 VAC 40-500 Repealed  20:23 VA.R. 2613 9/1/04
22 VAC 40-510 Repealed  20:23 VA.R. 2613 9/1/04
22 VAC 40-520 Repealed  20:23 VA.R. 2614 9/1/04
22 VAC 40-530 Repealed  20:23 VA.R. 2614 9/1/04
22 VAC 40-550 Repealed  20:23 VA.R. 2614 9/1/04
22 VAC 40-580 Repealed  20:23 VA.R. 2614 9/1/04
22 VAC 40-590 Repealed  20:23 VA.R. 2614 9/1/04
22 VAC 40-610 Repealed  20:23 VA.R. 2614 9/1/04
22 VAC 40-620 Repealed  20:23 VA.R. 2614 9/1/04
22 VAC 40-650 Repealed  20:23 VA.R. 2614 9/1/04
22 VAC 40-740-10 through 22 VAC 40-740-60 Amended __ 20:20 VAR. 21752178 8/1/04
22 VAC 40-740 (Forms) Amended _ 20:20 VAR. 2178 -
22 VAC 40-750 Repealed  20:23 VA.R. 2614 9/1/04
22 VAC 40-760 Repealed  20:23 VA.R. 2614 9/1/04
Title 24. Transportation and Motor Vehicles

24 VAC 20-70 Repealed  20:25 VA.R. 3092 9/22/04
24 VAC 20-100-10 Amended _ 20:21 VA.R. 2246 7/1/04
24 VAC 20-100-130 Amended _ 20:21 VAR. 2247 7/1/04
24 VAC 20-100-160 Amended _ 20:21 VAR. 2247 7/1/04
24 VAC 20-100-190 through 24 VAC 20-100-220 Amended  20:21 VAR. 2247-2248 7/1/04
24 VAC 20-100-290 through 24 VAC 20-100-330 Amended _ 20:21 VA.R. 2248-2249 7/1/04
24 VAC 20-100-350 Amended _ 20:21 VAR. 2249 7/1/04
24 VAC 20-100-370 through 24 VAC 20-100-460 Amended _ 20:21 VAR. 2249-2250 7/1/04
24 VAC 20-100-490 through 24 VAC 20-100-540 Amended _ 20:21 VAR. 2250-2251 7/1/04
24 VAC 20-100-550 Added 20:21 VA.R. 2251 7/1/04
24 VAC 20-100 (Forms) Amended _ 20:21 VA.R. 2251 7/1/04
24 VAC 30-380-10 Amended _ 20:13 VAR. 1633 2/12/04
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NOTICES OF INTENDED REGULATORY ACTION

Symbol Key
1 Indicates entries since last publication of the Virginia Register

TITLE 2. AGRICULTURE

STATE BOARD OF AGRICULTURE AND
CONSUMER SERVICES

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Board of Agriculture and
Consumer Services intends to consider amending regulations
entitted 2 VAC 5-70, Health Requirements Governing the
Control of Equine Infectious Anemia in Virginia. The
purpose of the proposed action is to review the regulation for
effectiveness and continued need, including amending the
testing requirements for equine infectious anemia. The agency
invites comments on whether an advisor should be appointed.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: §§ 3.1-724, 3.1-726 and 3.1-730 of the
Code of Virginia.

Public comments may be submitted until October 15, 2004.

Contact: David E. Cardin, Deputy State Veterinarian,
Department of Agriculture and Consumer Services, 1100
Bank St., Suite 101, Richmond, VA 23219, telephone (804)

692-0601, FAX (804) 225-2666 or e-mail
dcardin@vdacs.state.va.us.
VA.R. Doc. No. R04-258; Filed July 28, 2004, 3:12 p.m.
2 L 2

TITLE 9. ENVIRONMENT

STATE AIR POLLUTION CONTROL BOARD

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Air Pollution Control Board
intends to consider amending regulations entitled 9 VAC 5-40,
Existing Stationary Sources. The purpose of the proposed
action is to reduce emissions of volatile organic compounds
(VOCs) and nitrogen oxides (NOy) from open burning and
special incineration devices in Virginia's emissions control
areas in order to attain and maintain the federal health-based
air quality standard for ozone and nitrogen oxides.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 10.1-1308 of the Code of Virginia and
federal Clean Air Act (§§ 110, 111, 123, 129, 171, 172 and
182), 40 CFR Parts 51 and 60.

Public comments may be submitted until 5 p.m. on November
10, 2004.

Contact: Mary L. Major, Department of Environmental Quality,
P.O. Box 10009, Richmond, VA 23240, telephone (804) 698-
4423, FAX (804) 698-4510 or e-mail
mimajor@deq.virginia.gov.

VA.R. Doc. No. R05-24; Filed September 15, 2004, 11:20 a.m.
VIRGINIA WASTE MANAGEMENT BOARD

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Virginia Waste Management Board
intends to consider amending regulations entitled 9 VAC 20-
85, Regulation Governing Management of Coal
Combustion By-Products. The purpose of the proposed
action is to include (i) provisions for fossil fuel combustion
products; (ii) the possibility of eliminating the regulation and
placing all provisions of the regulation into the Virginia Solid
Waste Management Regulations (VSWMR), or removing the
provisions addressing coal ash from the VSWMR and
consolidating the provisions in this regulation; and (iii)
additional issues that are identified during the NOIRA
comment period, the technical advisory committee meetings,
and during the public comment period.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: §§ 10.1-1402 and 10.1-1408.1 et seq. of
the Code of Virginia, 42 USC 6941 et seq., and 40 CFR Part
257.

Public comments may be submitted until 5 p.m. on November
15, 2004.

Contact: Michael Dieter,
Quality, P.O. Box
23240, telephone: 804-698-4146,
e-mail: mjdieter@deq.virginia.gov.

Department of Environmental
10009, Richmond, VA
FAX: 804-698-4327, or

VA.R. Doc. No. R05-25; Filed September 16, 2004, 11:44 a.m.

STATE WATER CONTROL BOARD

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Water Control Board intends to
consider amending regulations entited 9 VAC 25-194,
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General Virginia Pollutant Discharge Elimination System
(VPDES) Permit for Car Wash Facilities. The purpose of the
proposed action is to reissue the existing general VPDES
permit for car wash facilities that expires on October 15, 2007.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: § 62.1-44.15 of the Code of Virginia; § 402
of the Clean Water Act; 40 CFR Parts 122, 123 and 124.

Public comments may be submitted until 5 p.m. on October
20, 2004.

Contact: George Cosby, Department of Environmental
Quality, P.O. Box 10009, Richmond, VA 23240, telephone
(804) 698-4067, FAX (804) 698-4032 or e-mail
gecosby@deq.virginia.gov.

VA.R. Doc. No. R05-05; Filed August 27, 2004, 8:38 a.m.

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Water Control Board intends to
consider amending regulations entitled 9 VAC 25-260, Water
Quality Standards. The purpose of the proposed action is to
amend the state's Antidegradation Policy (9 VAC 25-260-30),
part of the Water Quality Standards, by designating portions of
the Cowpasture River and Simpson Creek as Exceptional
State Waters.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 62.1-44.15 of the Code of Virginia and
federal Clean Water Act (33 USC § 1251 et seq.), 40 CFR
Part 131.

Public comments may be submitted until 5 p.m. on November
15, 2004.

Contact: Jean W. Gregory, Department of Environmental
Quality, P.O. Box 10009, Richmond, VA 23240, telephone
(804) 698-4113, FAX (804) 698-4522 or e-malil
jwgregory@deq.virginia.gov.

VA.R. Doc. No. R05-26; Filed September 15, 2004, 11:20 a.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Water Control Board intends to
consider promulgating regulations entited 9 VAC 25-800,
Virginia Water Protection General Permit for Minor Water
Withdrawals. The purpose of the proposed action is to
establish a general Virginia Water Protection permit for water
withdrawals.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: § 62.1-44.15 of the Code of Virginia.

Public comments may be submitted until 5 p.m. on October 8,
2004.

Contact: Ellen Gilinsky, Department of Environmental Quality,
P.O. Box 10009, Richmond, VA 23240, telephone (804) 698-

4375, FAX (804) 698-4375 or e-mail
egilinsky@deq.virginia.gov.
VA.R. Doc. No. R04-263; Filed August 2, 2004, 12:55 p.m.
* L 4

TITLE 11. GAMING

CHARITABLE GAMING BOARD

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Charitable Gaming Board intends to
consider amending regulations entited 11 VAC 15-22,
Charitable Gaming Rules and Regulations. The 2003
General Assembly created the Department of Charitable
Gaming and the Charitable Gaming Board to replace the
former Charitable Gaming Commission. The current
Charitable Gaming Rules and Regulations were adopted by
the former commission effective January 1, 1998, and include
many references to the commission, which no longer exists,
as well as to statutes that have since been amended. The
goals of the amended regulations will be to simplify and clarify
the regulations while also making them consistent with current
statutes.

The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: §§ 2.2-2546 and 18.2-340.19 of the Code
of Virginia.

Public comments may be submitted until 5 p.m. on October
20, 2004.

Contact: Clyde E. Cristman, Director, Department of
Charitable Gaming, James Monroe Bldg., 101 N. 14th St.,
17th Floor, Richmond, VA 23219-3684, telephone (804) 786-
1681, FAX (804) 786-1079 or e-mail
Clyde.Cristman@dcg.virginia.gov.

VA.R. Doc. No. R05-07; Filed August 23, 2004, 10:42 a.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Charitable Gaming Board intends to
consider amending regulations entited 11 VAC 15-31,
Supplier Regulations. The 2003 General Assembly created
the Department of Charitable Gaming and the Charitable
Gaming Board to replace the former Charitable Gaming
Commission. The current Supplier Regulations were adopted
by the former commission effective January 1, 1998, and
include many references to the commission, which no longer
exists, as well as to statutes that have since been amended.
The goals of the amended regulations will be to simplify and
clarify the regulations while also making them consistent with
current statutes.
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The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: §§ 2.2-2546 and 18.2-340.34 of the Code
of Virginia.

Public comments may be submitted until 5 p.m. on October
20, 2004.

Contact: Clyde E. Cristman, Director, Department of
Charitable Gaming, James Monroe Bldg., 101 N. 14th St.,
17th Floor, Richmond, VA 23219-3684, telephone (804) 786-

1681, FAX (804) 786-1079 or e-mail
Clyde.Cristman@dcg.virginia.gov.
VA.R. Doc. No. R05-08; Filed August 23, 2004, 10:43 a.m.
* L 4

TITLE 12. HEALTH

STATE BOARD OF HEALTH

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Board of Health intends to
consider repealing regulations entitled 12 VAC 5-190, State
Plan for the Provision of Children's Specialty Services;
and adopting regulations entitled 12 VAC 5-191, State Plan
for the Children with Special Health Care Needs Program.
The purpose of the proposed action is to replace the current
State Plan for the Provision of Children's Specialty Services
with the State Plan for the Children with Special Health Care
Needs Program.

The current regulations do not adequately address the
existing model for providing services to children with special
health care needs. With the expansion of publicly financed
health care coverage for children with special health care
needs, the growth of managed care delivery systems, and a
federal emphasis on developing systems of care that provide
family-centered care coordination and services, the Virginia
Department of Health (VDH) discontinued the diagnosis-
based, clinic direct service, Children’s Specialty Services
Program starting in 2000. Based upon results from a 1999
comprehensive needs assessment with families of children
with special health care needs, changing federal emphasis,
and examination of successful service delivery models, the
state Children with Special Health Care Needs Program now
contracts with local entities to manage five regional Centers of
Excellence known as Care Connection for Children Centers.
The sixth center is managed by the Children with Special
Health Care Needs Program. Care Connection for Children
Centers are affiliated with major hospitals and universities with
the capacity to provide pediatric specialty care. These centers
provide care coordination, including family-to-family support
and health insurance benefits counseling, to any resident of
Virginia under age 21 with a chronic physical condition. In
addition, the Children with Special Health Care Needs
Program continues to administer a limited pool of funds to
assist with payment of services for uninsured and

underinsured children with special health care needs. The
new regulations will amend the state plan to meet the
program’s expanded and modified model of care and to
address program requirements for access to the pool of funds,
which is not an entitlement and subject to availability of funds.

VDH continues to operate child development clinics across
the state, another service under the Children with Special
Health Care Needs Program. The Children with Special
Health Care Needs Program also administers the state-
mandated Bleeding Disorders (Hemophilia) Program. The
replacement regulations will provide a state plan for
administration, eligibility, and scope of these two programs.

The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: §§ 32.1-12 and 32.1-77 of the Code of
Virginia.
Public comments may be submitted until 5 p.m. on November
5, 2004.

Contact: Bob Swander, Department of Health, 109 Governor
St., Richmond, VA 23219, telephone (804) 864-7649 or e-mail
bob.swander@vdh.virginia.gov.

VA.R. Doc. No. R05-21; Filed September 13, 2004, 3:51 p.m.

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Department of Medical Assistance
Services intends to consider amending regulations entitled
12 VAC 30-80, Methods and Standards for Establishing
Payment Rates; Other Types of Care (OB/GYN Rates). The
purpose of the proposed action is to increase the rates of
reimbursement paid for obstetric/gynecological services by
34%.

The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: §§ 32.1-324 and 32.1-325 of the Code of
Virginia.

Public comments may be submitted until October 20, 2004, to
Steve Ford, Manager, Division of Provider Reimbursement,

Department of Medical Assistance Services, 600 East Broad
Street, Suite 1300, Richmond, VA 23219.

Contact: Victoria P. Simmons or Brian McCormick,
Regulatory Coordinators, Department of Medical Assistance
Services, 600 E. Broad St., Suite 1300, Richmond, VA 23219,
telephone (804) 786-7959, FAX (804) 786-1680 or e-mail
vicki.simmons@dmas.virginia.gov or
brian.mccormick@dmas.virginia.gov.

VA.R. Doc. No. R05-06; Filed August 20, 2004, 10:03 a.m.
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Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Department of Medical Assistance
Services intends to consider amending regulations entitled
12 VAC 30-80, Methods and Standards for Establishing
Payment Rates; Other Types of Care (Increase Emergency
Room Physician Fees). The purpose of the proposed action
is to (i) add language providing that certain physician
procedure codes be increased by 2.0% above the normal
calculated amounts; (ii) update old references to the federal
funding agency; (iii) remove outdated or time-limited text that
is no longer needed; and (iv) consider other technical
corrections as may be appropriate.

The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: §§ 32.1-324 and 32.1-325 of the Code of
Virginia.

Public comments may be submitted until October 20, 2004, to
Steve Ford, Manager, Division of Provider Reimbursement,

Department of Medical Assistance Services, 600 East Broad
Street, Suite 1300, Richmond, VA 23219.

Contact: Victoria P. Simmons or Brian McCormick,
Regulatory Coordinators, Department of Medical Assistance
Services, 600 E. Broad St., Suite 1300, Richmond, VA 23219,
telephone (804) 786-7959, FAX (804) 786-1680 or e-mail

vicki.simmons@dmas.virginia.gov or
brian.mccormick@dmas.virginia.gov.
VA.R. Doc. No. R05-10; Filed August 26, 2004, 9:50 a.m.
2 L 2

TITLE 18. PROFESSIONAL AND
OCCUPATIONAL LICENSING

VIRGINIA BOARD FOR ASBESTOS, LEAD, AND
HOME INSPECTORS

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Virginia Board for Asbestos, Lead,
and Home Inspectors intends to consider amending
regulations entitted 18 VAC 15-20, Virginia Asbestos
Licensing Regulations. The purpose of the proposed action
is to review the board's regulation of asbestos project monitors
to identify any amendments that assure the presence of a
project monitor on asbestos projects and examine whether the
existing duties, responsibilities and functions should be
amended to assure public protection. Also, the intent of the
planned regulatory action is to review the existing regulations
and propose amendments to empower the board to deny
license and approval as well as to take disciplinary action
against those acting as or being an ostensible licensee for
undisclosed persons who do or will control or direct, directly or
indirectly, the operations of the licensed or approved entity. In
addition, the board will carefully evaluate its existing

regulations for effectiveness and continued need, and will
propose any amendments necessary to protect the public
health, safety, and welfare, or to further the efficient and
economical performance of important government functions.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: § 54.1-501 of the Code of Virginia.
Public comments may be submitted until October 15, 2004.

Contact: Tom Perry, Regulatory Boards Administrator,
Department of Professional and Occupational Regulation,
3600 W. Broad St., Richmond, VA 23230, telephone (804)
367-8595, FAX (804) 367-6128 or e-mail
alhi@dpor.virginia.gov.

VA.R. Doc. No. R04-241; Filed July 15, 2004, 2:30 p.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Virginia Board for Asbestos, Lead,
and Home Inspectors intends to consider amending
regulations entitted 18 VAC 15-30, Lead-Based Paint
Activities Regulations. The purpose of the proposed action
is to review the existing regulations and propose amendments
to empower the board to deny license and approval as well as
to take disciplinary action against those acting as or being an
ostensible licensee for undisclosed persons who do or will
control or direct, directly or indirectly, the operations of the
licensed or approved entity. In addition, the board will carefully
evaluate its existing regulations for effectiveness and
continued need, and will propose any amendments necessary
to protect the public health, safety, and welfare, or to further
the efficient and economical performance of important
government functions.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: § 54.1-501 of the Code of Virginia.
Public comments may be submitted until October 15, 2004.

Contact: Tom Perry, Regulatory Boards Administrator,
Department of Professional and Occupational Regulation,
3600 W. Broad St., Richmond, VA 23230, telephone (804)
367-8595, FAX (804) 367-6128 or e-mail
alhi@dpor.virginia.gov.

VA.R. Doc. No. R04-239; Filed July 15, 2004, 2:29 p.m.

AUCTIONEERS BOARD

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Auctioneers Board intends to
consider amending regulations entitled 18 VAC 25-21, Rules
and Regulations of the Virginia Auctioneers Board. The
purpose of the proposed action is to develop necessary
regulations to implement a mandatory continuing education
program for the renewal/reinstatement of auctioneer licenses
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as required by Chapter 956 of the 2004 Acts of Assembly.
Other changes that may be necessary pursuant to the board’s
periodic review of its regulation and any other changes will
also be considered.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: §§ 54.1-602 and 54.1-603.1 of the Code
of Virginia.

Public comments may be submitted until October 6, 2004.

Contact: Mark N. Courtney, Executive Director, Department
of Professional and Occupational Regulation, 3600 W. Broad
St., Richmond, VA 23230, telephone (804) 367-8514, FAX
(804) 367-2475 or e-mail auctioneers@dpor.virginia.gov.

VA.R. Doc. No. R04-278; Filed August 17, 2004, 12:04 p.m.

BOARD OF MEDICINE

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Medicine intends to
consider amending regulations entited 18 VAC 85-15,
Regulations Governing Delegation to an Agency
Subordinate. The purpose of the proposed action is to set out
the decision to delegate at the time of a probable cause
determination the types of cases that may be delegated and
the individuals who may be designated as agency
subordinates.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: § 54.1-2400 of the Code of Virginia.

Public comments may be submitted until 5 p.m. on October
20, 2004.

Contact: William L. Harp, M.D., Executive Director, Board of
Medicine, 6603 W. Broad St., Richmond, VA 23230-1712,
telephone (804) 662-9908, FAX (804) 662-9512 or e-mail
william.harp@dhp.virginia.gov.

VA.R. Doc. No. R05-01; Filed September 1, 2004, 9:40 a.m.
BOARD OF NURSING

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Nursing intends to consider
amending regulations entittied 18 VAC 90-15, Regulations
Governing Delegation to an Agency Subordinate. The
purpose of the proposed action is to set out the criteria for
delegation of informal fact-finding to an agency subordinate.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: § 54.1-2400 of the Code of Virginia.

Public comments may be submitted until 5 p.m. on October
20, 2004.

Contact: Jay P. Douglas, R.N., Executive Director, Board of
Nursing, 6603 W. Broad St., 5th Floor, Richmond, VA 23230-
1712, telephone (804) 662-9909, FAX (804) 662-9512 or e-
mail jay.douglas@dhp.virginia.gov.

VA.R. Doc. No. R05-03; Filed September 1, 2004, 9:45 a.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Nursing intends to consider
amending regulations entitled 18 VAC 90-20, Regulations of
the Board of Nursing. As a special fund agency, the Board of
Nursing is mandated to levy fees sufficient to cover all
expenses for the administration and operation of the board
and the Department of Health Professions. Therefore, action
must be taken to address the current and projected shortfall in
the nurse aide budget.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: § 54.1-2400 of the Code of Virginia.

Public comments may be submitted until 5 p.m. on October
20, 2004.

Contact: Jay P. Douglas, R.N., Executive Director, Board of
Nursing, 6603 W. Broad St., 5th Floor, Richmond, VA 23230-
1712, telephone (804) 662-9909, FAX (804) 662-9512 or e-
mail jay.douglas@dhp.virginia.gov.

VA.R. Doc. No. R05-09; Filed August 26, 2004, 10:36 a.m.
BOARD OF OPTOMETRY

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 54.1-3223 of the
Code of Virginia that the Board of Optometry intends to
consider amending regulations entited 18 VAC 105-20,
Regulations Governing the Practice of Optometry. The
purpose of the proposed action is to amend regulations
establishing treatment guidelines and a current and
appropriate list of therapeutic pharmaceuticals on the
formulary for optometrists certified to use therapeutic
pharmaceutical agents.

The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: § 54.1-3223 of the Code of Virginia.

Public comments may be submitted until 10 a.m. on October
6, 2004.

Contact: Elizabeth A. Carter, Ph.D., Executive Director, Board
of Optometry, 6603 W. Broad St., Richmond, VA 23230-1712,
telephone (804) 662-9910, FAX (804) 662-7098 or e-mail
elizabeth.carter@dhp.virginia.gov.

VA.R. Doc. No. R04-280; Filed August 18, 2004, 9:10 a.m.
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* *

TITLE 24. TRANSPORTATION AND MOTOR
VEHICLES

DEPARTMENT OF MOTOR VEHICLES

1 Withdrawal of Notice of Intended Regulatory
Action

Notice is hereby given that the Department of Motor Vehicles
has WITHDRAWN the Notice of Intended Regulatory Action
for 24 VAC 20-120, Virginia Commercial Driver Training
School Regulations, which was published in 17:16 VA.R. 2304
April 23, 2001.

Contact: Marc Copeland, Department of Motor Vehicles,
2300 West Broad Street, Richmond, VA 23269-0001,
telephone (804) 435-5137, FAX (804) 367-6631 or e-mail
commish@dmv.state.va.us.

VA.R. Doc. No. R01-159; Filed September 13, 2004, 1:48 p.m.

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Department of Motor Vehicles
intends to consider repealing regulations entitled 24 VAC 20-
120, Commercial Driver Training School Regulations and
adopting regulations entitled 24 VAC 20-121, Driver Training
School Regulations. The purpose of the proposed action is
to ensure that graduates of Class A (commercial vehicle
training) and Class B (passenger vehicle training) driver
training schools licensed by the Department of Motor Vehicles
(DMV) are adequately prepared to safely and independently
operate motor vehicles on the public roadways. The overall
goals are to (i) strengthen DMV ftraining school standards and
develop additional standards to ensure that the instruction
provided is uniform and meets all established requirements;
(i) strengthen DMV's oversight process to ensure that reviews
of training documentation are consistent, evaluation of school
curricula are expanded, and school audits are more
comprehensive and less burdensome on driver training course
providers; and (iii) implement additional changes intended to
ensure that consistently high quality instruction is provided
across the driver training school system and that the learning
environment for younger students is safe, secure and peer-
oriented.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: §§ 46.2-203 and 46.2-1703 of the Code of
Virginia.

Public comments may be submitted until November 3, 2004.
Contact: Marc Copeland, Department of Motor Vehicles,
2300 West Broad Street, Richmond, VA 23269-0001,

telephone (804) 435-5137, FAX (804) 367-6631 or e-mail
commish@dmv.state.va.us.

VA.R. Doc. No. R05-19; Filed September 13, 2004, 1:49 p.m.
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PROPOSED REGULATIONS

For information concerning Proposed Regulations, see Information Page.

Symbol Key
Roman type indicates existing text of regulations. /talic type indicates proposed new text.
Language which has been stricken indicates proposed text for deletion.

TITLE 8. EDUCATION

BOARD OF EDUCATION

Title of Regulation: 8 VAC 20-30. Regulations Governing
Adult High School Programs (amending 8 VAC 20-30-10
through 8 VAC 20-30-40, 8 VAC 20-30-60, and 8 VAC 20-
30-70; repealing 8 VAC 20-30-50).

Statutory Authority: § 22.1-224 of the Code of Virginia.

Public Hearing Date: November 17, 2004 - 11 a.m.
Public comments may be submitted untii 5 p.m. on
December 6, 2004.
(See Calendar of Events section
for additional information)

Agency Contact: Robert MacGillivray, Adult Education
Services, Department of Education, P.O. Box 2120,
Richmond, VA 23218, telephone (804) 371-2333, FAX (804)
225-2524.

Basis: Section 22.1-224 of the Code of Virginia authorizes the
Board of Education to promulgate appropriate standards and
guidelines for adult education programs.

Purpose: The Regulations Governing Adult High School
Programs were last amended in 1985 and are not currently
consistent with the Regulations Establishing the Standards for
Accrediting Public Schools in Virginia (8 VAC 20-131). The
purpose of this action is twofold. First, adult high school
programs, where adults are able to earn a standard or
advanced studies diploma, will be required to maintain the
same high standards as regular day school programs.
Second, the change provides a high-standard alternative
diploma, to be named the adult high school diploma, for adults
who are unable to complete the current requirements for a
standard or advanced studies diploma.

Today there are over one million adults in Virginia over the
age of 18 years who do not have a high school credential.
Many adults return to school after many years out of the
classroom. They have numerous obstacles to overcome,
including a high incidence of undiagnosed learning disabilities,
limited English proficiency, significant gaps in previous
education, high mobility rates, and economic and societal
hardships due, in part, to the lack of a secondary credential.
Adult high school programs offer quality education with
measured achievement and accountability as part of the
National Reporting System (NRS) of the U. S. Department of
Education. Adults are offered an opportunity to earn a high
school credential, increase their employability, and contribute
positively to the economy, their families, and the communities
of the Commonwealth. llliteracy costs Virginia taxpayers
nearly $300 million a year due to unemployment, welfare
dependency, and loss of tax revenue. The goal of this
regulatory action is to clarify the process by which adults can

earn a high school diploma and diploma types for which they
may be eligible.

Substance: Only two substantive changes are recommended
to the existing regulations. The first recommendation is
intended to create a new diploma, the adult high school
diploma, which will be available only to adult students. The
adult high school diploma is intended to accommodate the
unique circumstances that preclude many adults from earning
a standard or advanced studies diploma and will be available
to students who complete the External Diploma Program
(EDP). The EDP is currently offered in 10 school divisions in
the Commonwealth. The second recommendation is to ensure
that standard and advanced studies diplomas issued through
adult high school programs are consistent with the
Regulations Establishing Standards for Accrediting Public
Schools in Virginia. Adult education students may earn a
standard or advanced studies diploma if they meet the
Standards of Accreditation requirements that are in effect at
the time they expect to graduate. NOTE: The proposed
regulations are expected to be amended at the final stage to
state that adult education students may earn a standard or
advanced studies diploma if they meet the Standards of
Accreditation requirements that are in effect at the time they
enroll providing that the enrollment is continuous.

Issues: Working-aged adults who do not have a high school
diploma will have credible diploma choices tailored to their
individual needs and life circumstances. High standards are
associated with each diploma choice. Coupling the General
Achievement Diploma (GAD) and the General Educational
Development (GED) Certificate with the diploma options
resulting from these proposed regulations, adults would have
a menu of five different secondary credentials that certify
educational attainment at the high school level. The proposed
regulations pose no disadvantages to the public or the
Commonwealth.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The Board of Education
(board) proposes to create an adult high school diploma for: (i)
individuals who were not required to earn verified credit at the
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time they entered the ninth grade, but who meet the credit
requirements that were in place at the time they entered the
ninth grade, and (ii) individuals who successfully complete the
External Diploma Program (EDP). Individuals who were not
required to earn verified credit at the time they entered the
ninth grade or who have successfully completed the EDP will
no longer be eligible for a standard or advanced diploma
unless they meet all credit requirements defined by the current
Regulations Establishing the Standards for Accrediting Public
Schools in Virginia (including verified credit) at the time that
they expect to graduate.

Estimated economic impact. Under the current regulations,
an adult may earn a standard diploma by satisfying the
requirements that were in place at the time he first entered
ninth grade, or by successfully completing the EDP. This is
misleading for the public, particularly since going forward
individuals who were not required to earn verified credit (pass
Standards of Learning (SOL) exams) at the time they entered
the ninth grade, but who meet the credit requirements that
were in place at the time they entered the ninth grade, would
be awarded the same diploma as students who must earn
verified credit. The board proposes to create an adult high
school diploma for those adults who have met the credit
requirements that were in place at the time they entered the
ninth grade or who have successfully completing the EDP, but
who have not taken and passed at least six SOL exams (the
verified credit requirement). The board’s proposal is beneficial
to the public because: (i) it continues to enable individuals
who were not required to earn verified credit at the time they
entered the ninth grade, but who meet the credit requirements
that were in place at the time they entered the ninth grade, to
earn a high school diploma, and (ii) the public is not misled
into believing that these individuals have met the same
standard as current and future high school students, i.e.,
earned sufficient verified credit to earn a standard diploma.

Separate from these proposed regulations, the board has
created the General Achievement Diploma (GAD) for students
who have completed all requirements for graduation other
than verified credit and obtain a passing score on the GED
examination. Potentially, an adult student could choose to
satisfy all of the current requirements for a high school
diploma other than the verified credits, pass the GED, and
obtain the GAD. By creating separate names (standard, adult,
GAD) for these three separate routes to obtaining a high
school diploma, the public is better informed regarding what
was accomplished to obtain the designation.

Businesses and entities affected. The proposed amendments
affect the 131 school divisions in the Commonwealth,
individuals seeking a high school diploma, and employers or
other entities who wish to have a better understanding of what
diploma holders have accomplished to earn their degree.
During the 2002-2003 school year, 284 adult Virginians in
localities other than Fairfax earned a standard high school
diploma by satisfying graduatlon requirements that existed
when they were in ninth grade.” The Department of Education
estimates that another 150 adult students in Fairfax earned a

' Source: Department of Education

standard high school diploma by satisfying graduation
requirements that existed when they were in ninth grade. In
addition, 50 students earned a standard high school diploma
by completing the EDP during 2002-2003. Under the
proposed regulations, the diploma earned by all these
students will be called an adult high school diploma.

Localities particularly affected.
affect all Virginia localities.

The proposed regulations

Projected impact on employment. The proposed amendments
are unlikely to have a significant impact on employment.

Effects on the use and value of private property. The
proposed amendments are unlikely to have a significant
impact on the use and value of private property.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The agency agrees with
the Economic Impact Analysis done by DPB on April 30, 2004.
The agency will continue to examine the economic and
administrative impact of the regulations as they progress
through the Administrative Process Act process.

Summary:

The proposed amendments create an adult high school
diploma for (i) individuals who were not required to earn
verified credit at the time they entered the ninth grade, but
who meet the credit requirements that were in place at the
time they entered the ninth grade and (ii) individuals who
successfully complete the External Diploma Program
(EDP). Individuals who were not required to earn verified
credit at the time they entered the ninth grade or who have
successfully completed the EDP will no longer be eligible for
a standard or advanced diploma unless they meet all credit
requirements defined by the Regulations Establishing the
Standards for Accrediting Public Schools in Virginia (8 VAC
20-131) at the time they expect to graduate.

8 VAC 20-30-10. Responsibility.

Local authorities are responsible for evaluating and awarding
credit for educational achievement, other than that earned in
the regular high school program.

8 VAC 20-30-20. Minimum requirements for secendary
adult high school programs.

Secondary Adult high school programs for-adults—which are
not part of the regular-day 9 through 12 high school program
and shall meet the following minimum requirements:

1. Age. A- An adult student shall be at least 18 years of age.
Under circumstances which local school authorities
consider justifiable, the age limit may be lowered. Only in
exceptional circumstances should local authorities permit a

regularly an individual enrolled day—student in grades 9

through 12 to earn credits toward high school graduation in

adult classes. {Ir—such—cases,—alternative All educational

programs alternatives must have been considered) prior to
placing an enrolled student in an adult class.

2. Credit.

a. Satisfactory completion of 108 hours of classroom
instruction in a subject shall consititute sufficient evidence
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for one unit of credit toward a high school diploma. Where
| | her i . : |

e- b. When, in the judgment of the principal or the
superintendent, an adult not regularly enrolled in the day
9 through 12 high school program is able to demonstrate
by examination or other objective evidence, satisfactory
completion of the work, he may receive credit in
accordance with policies adopted by the local school
board. It is the responsibility of the school issuing the
credit to document the types of examinations employed;
or other objective evidence used, the testing or
assessment procedures, and the extent of progress in
each case.

.I ‘o-student hay be-issued a diploma b.y eeln Ilg credits
have—graduated—from—a—secondary—school—had—he
g- c. Credits actually earned in adult seeendary high
school programs shall be transferable as identified in the
Standardsfor-Acerediting-Schools-in-Virginia Regulations
Establishing Standards for Accrediting Public Schools in
Virginia (8 VAC 20-131) within the sponsoring school
division and shall be transferable to public secondary
schools outside of the sponsoring school division.

. Diplomas.

a. A diploma shall be awarded to an adult student who
completes all requirements of the diploma regulated by
the Board of Education in effect at the time he will
graduate; however, the board may authorize substitute
assessments for adult students.

b. An adult high school diploma shall be awarded to an
adult student who completes the course credit
requirements in effect for any Board of Education
diploma, with the exception of health and physical
education course requirements, at the time he first
entered the ninth grade; however, the board may
authorize substitute assessments for adult students.

c. An adult high school diploma shall be awarded to an
adult student who demonstrates through applied

performance assessment full mastery of the National
External Diploma Program Generalized Competencies
Correlated with CASAS Competencies, 1996, as
promulgated by the American Council on Education and
validated and endorsed by the United States Department
of Education.

8 VAC 20-30-30. Minimum qualifications of teachers.

The minimum qualifications of teachers teaching in the adult
and-evening high school shall be the same in all respects as

those required for theregular-day-sehoel public high schools.
8 VAC 20-30-40. Library facilities.

The i acilit . ; lard ;
The adult high school program shall have library media

services, science laboratories, and computer technology
accessible to instructional staff and adult learners.

8 VAC 20-30-50. Science laboratoryfacilities: (Repealed.)
_sci is_offered._t ; acilit | ;
available:

8 VAC 20-30-60. Administration and supervision.

The adult and-evening high school program shall be under the
supervision of the secendary high school principal, assistant
principal, or a qualified staff member approved by the division
superintendent.

8 VAC 20-30-70. Guidance services.

The adult and-evening high school sheuld program shall have
appropriate guidance services available.

DOCUMENTS INCORPORATED BY REFERENCE

S for ting_Public_Sct in—\irginia.—1088

S le for ing-Schools in Virginia. 1992 edition.

National ~ External  Diploma Program Generalized
Competencies Correlated with CASAS Competencies,
Comprehensive  Adult  Student Assessment  System

EDP/CASAS, 1996.
VA.R. Doc. No. R04-141; Filed September 10, 2004, 3:18 p.m.

*

TITLE 12. HEALTH

STATE BOARD OF HEALTH

Titles of Regulations: 12 VAC 5-230. State Medical Facilities
Plan (amending 12 VAC 5-230-10, 12 VAC 5-230-20 and
12 VAC 5-230-30; adding 12 VAC 5-230-40 through 12 VAC
5-230-710).

12 VAC 5-240. General Acute Care Services (REPEAL).
12 VAC 5-250. Perinatal Services (REPEAL).
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12 VAC 5-260. Cardiac Services (REPEAL).
12 VAC 5-270. General Surgical Services (REPEAL).
12 VAC 5-280. Organ Transplantation Services (REPEAL).

12VAC 5-290. Psychiatric Abuse
Treatment Services (REPEAL).

12 VAC 5-300. Mental Retardation Services (REPEAL).

12 VAC 5-310. Medical Rehabilitation Services (REPEAL).
12 VAC 5-320. Diagnostic Imaging Services (REPEAL).
12 VAC 5-330. Lithotripsy Services (REPEAL).

12 VAC 5-340. Radiation Therapy Services (REPEAL).

12VAC 5-350.
(REPEAL).

12 VAC 5-360. Nursing Home Services (REPEAL).

Statutory Authority: §§ 32.1-12, 32.1-102.1, 32.1-102.2, and
32.1-102.3 of the Code of Virginia.

Public Hearing Date: N/A
Public comments may be submitted until Friday, December
3, 2004.
(See Calendar of Events section
for additional information)

Agency Contact: Carrie Eddy, Senior Policy Analyst,
Department of Health, Center for Quality Health Care, 3600
West Broad Street, Suite 216, Richmond, VA 23230,
telephone (804) 367-2157, FAX (804) 367-2149, or e-mail
carrie.eddy@vdh.virginia.gov.

Basis: The State Medical Faciliies Plan (SMFP) is
promulgated by the Center for Quality Health Care Services
and Consumer Protection of the Virginia Department of
Health, for the Board of Health, under the authority of §§ 32.1-
102.1 through 32.1-102.3 of the Code of Virginia. Section
32.1-102.1 defines the SMFP as a planning document
adopted by the Board of Health. Section 32.1-102.2 mandates
that the board promulgate regulations to implement Virginia’'s
Medical Care Facilities Certificate of Public Need (COPN) law
in which, as set out in § 32.1-102.3 of the Code of Virginia,
any decision to issue or approve the issuance of a certificate
shall be consistent with the most recent applicable provision of
the State Medical Facilities Plan. Existence of the SMFP,
therefore, is mandated.

and Substance

Miscellaneous Capital Expenditures

Purpose: The Virginia Medical Care Facilities Certificate of
Public Need law requires owners or sponsors of medical care
facility projects to secure a COPN from the State Health
Commissioner prior to initiating such projects. The SMFP is
essential to the implementation of the COPN program as it
provides the criteria and standards for the full range of capital
expenditure project categories that require review, including
general acute care services, perinatal services, diagnostic
imaging services, cardiac services, general surgical services,
organ transplantation services, medical rehabilitation services,
psychiatric/substance abuse services, mental retardation
services, lithotripsy  services, miscellaneous  capital
expenditures and nursing facility services. The SMFP provides
applicants and reviewing agencies with a framework for

examining the need for these projects. The proposed SMFP
provides more opportunity for new facility and service
providers to obtain a COPN, thereby increasing availability of
those services to Virginia's citizens.

Substance: The Code of Virginia specifies that the SMFP
shall include, but is not limited to (i) methodologies for
projecting need for medical care facility beds and services; (ii)
statistical information on the availability of medical care
facilities and services; and (iii) procedures, criteria and
standards for the review of applications for projects or medical
care facilities and services. Many standards were not
measurable, or were reflective of licensing standards, and not
relevant to the COPN application review process. Much of the
language was archaic and subject to interpretation.
Therefore, all standards were tested for measurability and
were modified or deleted as appropriate. Duplicative and
repetitive standards were combined and relocated to six new
sections in the "Definitions and General Information" section of
the document.

Issues: Since the SMFP is such an integral part of the COPN
process, no discussion of the SMFP can be conducted without
mentioning the COPN program. The COPN law states the
program objectives: (i) promote comprehensive health
planning to meet the needs of the public; (ii) promote highest
quality of care at the lowest price; (iii) avoid unnecessary
duplication of medical care facilities; and (iv) provide an
orderly procedure for resolving questions concerning the need
to construct or modify medical care facilities. In other words,
the program seeks to contain health care costs while ensuring
financial viability and access to health care for all Virginians at
a reasonable cost. The COPN program has long been a
controversial feature of government efforts to contain health
care costs. However, lacking a consensus on what might
work better, Virginia, like 36 other states, has chosen to
maintain its COPN program. That decision, however, does not
prevent the department from taking steps to address and
alleviate, where possible, some of the ongoing controversy
regarding the COPN program. There are two issues
surrounding the COPN program and subsequently the SMFP:
(i) the perception that the COPN program ensures "quality"
health care services, and (ii) the program has become a
guarantor of "franchise" providers, i.e., those providers already
holding a COPN, making it difficult for new health care
providers to enter the health care market in Virginia.

Over time, the COPN program has inherited a reputation as a
program that monitors and ensures quality health care
services to Virginia's citizens. However, only legislatively
mandated licensure programs can ensure quality health care
services. The COPN "quality" misperception results from
some of the criteria in the current SMFP. Therefore, one of the
objectives of the SMFP revision project was to remove
references to provider actions that would occur well after the
granting of a COPN. In actuality, the COPN law does not
provide enforcement of the individual sections of the SMFP.
Rather, a COPN can only be revoked when (i) substantial and
continuing progress towards project completion has not been
made, (ii) the maximum capital expenditure is exceeded, (iii)
the applicant has willfully or recklessly misrepresented
intentions or facts to obtain a COPN, or (iv) a continuous care
retirement community has failed to establish a nursing facility
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as required by law. The COPN law does not permit inspection
after issuing the COPN, the only method in which "quality"
failures can be identified. The SMFP can only impact quality
through the service volume standards. It is well known in the
health care industry that the volume of service provision
results in better outcomes and survival rates for patients and
services recipients. Therefore, the service volume standards
were carefully reviewed and adjusted to meet nationally
accepted practices.

Another objective of the revision project was to ensure the
resultant document is clearly written and understandable.
Much work was necessary in order to bring the SMFP up to
currently accepted standards and practice. The approach
used was to strive for simplicity and avoid being burdensome
while meeting the requirements of the law. The department
was careful to replace archaic language, which was
ambiguous and subject to interpretation, with common
vernacular to ensure the document readability.

As a result of the two objectives, the department considers the
proposed SMFP more user-friendly and provides more
opportunity for new facility and services providers to obtain a
COPN. Therefore, the proposed SMFP is advantageous for
Virginia’s citizens as well as the health care industry as it has
the potential for allowing more competition.

In addition, the department hopes the new document
successfully addresses one aspect of the COPN controversy:
the general restrictiveness of the program or conversely, the
perception that COPN restricts fair market competition. By
carefully reviewing all service volume criteria, making
appropriate adjustments, and removing criterion that is
outdated or not applicable to the application review process,
the department hopes to have successfully removed some of
the more objectionable hurdles to obtaining a COPN.
Therefore, there is no disadvantage to the public or the
Commonwealth as a result of the proposed revisions.

Small businesses or organizations contracting with COPN
applicants for development services would be affected by the
revised regulation. This would include consultants and
lawyers hired to help guide applicants through the COPN
process.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The proposed changes
will significantly edit and reorganize the State Medical
Facilities Plan regulations to improve clarity. The proposed

changes will also relax many of the measurable criteria used
in assessing the public need for the proposed projects while
making a number of criteria more stringent.

Estimated economic impact. The proposed regulations
contain rules for the State Medical Facilities Plan (SMFP)
component of the Certificate of Public Need (COPN) program.
SMFP is one of the 20 criteria used in evaluating a COPN
application, but it has a significant impact on approval/denial
decisions. Under the COPN program, a certificate is required
before expanding certain medical services, or creating a new
facility. SMFP establishes facility need projection
methodologies and project review standards. These medical
services include general acute care services, perinatal
services, diagnostic imaging services, cardiac services,
general surgical services, organ transplantation services,
medical rehabilitation  services, lithotripsy  services,
miscellaneous capital expenditures, and nursing facility
services. Even though the proposed changes are exclusively
about the SMFP rules, analysis of their economic effects
would be incomplete without the thorough understanding of
the issues surrounding the COPN program.

A brief history of the Virginia’s COPN program is provided in a
1997 report of the Virginia Joint Commission on Health Care.
According to this report, the Virginia COPN program was
established in 1973 primarily as a response to 1972
amendments to the federal Social Security Act, which allowed
the federal government to deny reimbursement under
Medicare, Medicaid, and Child Health Programs for capital
projects that are found to be inconsistent with the plans of
designated state planning agencies. In 1974, the National
Health Planning and Resources Development Act (NHPRDA)
mandated all states to develop a COPN program by 1980.
Later, in 1988, the role of federal government was eliminated
with the expiration of NHPRDA. However, 36 states, including
Virginia, still maintain their COPN programs.”

The Virginia COPN program is administered by the
Department of Health in cooperation with five regional
planning agencies (Health System Agencies). Projects are
first evaluated at the regional level and then considered at the
state level. The commissioner of health is in charge of making
the final decisions. Adverse decisions could be appealed
through the court system. The decisions of the commissioner
must be consistent with the SMFP or the commissioner must
find the SMFP outdated. Based on the amendments to the
COPN law in 1998, the commissioner may condition
approvals on the provision of free or reduced rate care to
indigents, the acceptance of patients with special needs, or
the facilitation of primary care for underserved areas.

In 2000, the General Assembly, through Senate Bill 337,
required the Joint Commission on Health Care to develop a
plan to eliminate the COPN program by July 2004. The
deregulation plan was a "fragile" consensus among the
stakeholders and contained several provisions for the support
it needed. This fragile consensus was contingent upon
provisions requiring the Commonwealth to provide $135

' Between 1989 and 1992 specialty services, nonhospital facilities, specialized
medical equipment, and other capital expenditures were deregulated.
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million funding from the general fund for: (i) indigent care at
academic health centers; (ii) increased Medicaid access to the
adult parents, the aged, and the disabled; (iii) undergraduate
medical education; (iv) increased Medicaid reimbursement to
hospitals; (v) increased reimbursement to physicians; and (vi)
increased state matching dollars for indigent health care trust
fund. Probably because of significant fiscal implications, the
deregulation plan has not been approved and implemented by
the General Assembly.

Economics of the COPN program. Issues surrounding the
COPN program can be grouped under medical care costs,
quality, access, and charity care. Economic analysis of
Virginia’s COPN on each one of these variables requires
extensive resources which are beyond the scope of this
analysis. Even if significant resources are devoted for this
purpose, we suspect that such an analysis would be unable to
produce conclusive evidence on every facet of the COPN
program and be of little practical importance due to data
limitations. Instead, we rely on the economic theory and
readily available empirical evidence to assess likely costs and
benefits of the COPN program in Virginia.2

Costs. The initial driving force for the COPN programs, in
addition to the 1974 federal mandate, appears to be the
concern that excess capacity and capital investment
contributed to publicly funded medical care costs, as early
1970s health care payments were based on cost-based
reimbursement  methodologies. Under  cost-based
reimbursement methodologies, providers were being
reimbursed for their capital costs and had incentives to build
excess capacity.

Since the inception of COPN programs, many changes
occurred in health care financing and delivery rendering most
of the fiscal benefits expected from COPN obsolete in today’s
market place. A significant change is the shift from cost-
based reimbursement methodologies toward service-based
payment methodologies. Many private health care insurance
companies as well as large public programs such as Medicare
and Medicaid adopted service based payments methods such
as inpatient prospective payment system, diagnostic related
groups, resource utilization groups, outpatient prospective
system, ambulatory payment classification system, and
managed care capitation rates over the last two decades. The
trend toward service-based payments reduced provider
incentives to build excess capacity or take on unneeded
capital investment projects, as they cannot directly recover the
cost of their investments. Thus, this concern does not seem
to have validity in today’s health care market as it did 30 years
ago.

Additionally, proponents argue that COPN programs lead to
fewer, larger firms to provide services, which in turn reduces
cost of care. So, in the absence of COPN programs, we could
see an increase in health care costs. This argument suggests
that large health care firms produce services at lower average
costs due to increased plant size, which is a well-known

2 Empirical findings are primarily obtained from the State of Washington Joint
Legislative Audit and Review Committee, 1999, literature review to minimize
research costs.

possibility in economics, termed as "economies of scale."
While economies of scale may well exist in production of
some health care services over certain plant sizes,
generalizing this possibility for all services covered under the
COPN programs and for any quantity of production is bound
to be wrong.

Even for those services where there are economies of scale,
forcefully leading fewer firms to produce more output through
the COPN program has certain social costs. These social
costs should be weighed against the benefits expected from
lower average production costs. These social costs stem from
restricting entry into an otherwise competitive market. Under
the COPN umbrella, incumbents are protected against
competition from new entrants. Firms with significant market
power are well known to charge prices that maximize their
revenues rather than those reflect their average costs. And,
prices charged definitely exceed the average cost of
production if the firm is to make above normal profit, which is
the case in a noncompetitive market.

In addition, the revenue-maximizing output level is known to
be lower and the revenue-maximizing price is known to be
higher than what it would be if entry were not restricted. In
other words, if entry is limited through COPN, providers are
likely to offer less and charge more. This profit maximizing
behavior in the absence of competition takes welfare away
from consumers and channels it to the providers and creates
significant efficiency losses, known as "deadweight losses," 3
for the whole economy. A recent study by the Federal Trade
Commission and the Department of Justice in 2004 goes on to
state that these two agencies "...believe that CON programs
can pose serious competitive concerns that generally
outweigh CON programs' purported benefits. Where CON
programs are intended to control health care costs, there is
considerable evidence that they can actually drive up prices
by fostering anticompetitive barriers to entry."

In short, the claim that leading fewer firms to produce more
reduces cost of health care is not well founded because (i)
lower average production costs does not necessarily mean
the prices providers charge will be lower; (ii) quite the
contrary, firms shielded from competition charge higher prices
and produce less than optimal quantities; and (iii) other costs
of COPN such as transferring welfare from consumers to
providers and deadweight efficiency losses likely exceed any
savings expected from COPN.

Another source of social costs that seems to escape the
attention of most is the inefficiencies created by ignoring the
economies of scope that may exist in health care production.
Economies of scope occur when production of one good
creates savings for production of another good. In such
cases, production costs are lower when the two goods are
produced together than produced separately. Because the
COPN review criteria focus on volume and capacity but does
not directly take into account the other types of services

% "Deadweight losses" occur because a distortion to the market mechanism
(such as restricting competition through the COPN program) takes welfare away
from suppliers and buyers and no one in the economy receives them. In other
words, it is the net loss in economic welfare that occurs due to distortions in the
market. Thus, everyone could be better off if the distortion is removed.
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already provided in conjunction with the service for which
approval is sought, it is more than likely that the COPN
program forgoes some potential savings that would be
realized if entry into the market were not restricted.

Empirical research does not appear to support the claim that
COPN reduce health care costs. COPN is not found to be
effective in controlling overall per capita health care spending
because many factors affecting costs such as labor and
physician services are beyond the scope of the COPN
programs. Also, COPN is not found to be effective in
controlling hospital costs because (i) not all services are
regulated under COPN, (ii) COPN is not always effective
controlling supply, and (iii) when bed supply was controlled
expenditures per bed are found to increase. [Arnold and
Mendelson, 1992; Delaware Health Commission, 1996;
Conover and Sloan, 1998; Custer, 1997; Lanning et al., 1991;
Mendelson and Arnold, 1993; Salkever, 1978].

Quality. Proponents argue that COPN programs improve
quality of care because (i) COPN causes high utilization of
medical equipment or services leading to better outcomes; (ii)
it helps filter good providers by screening quality records and
by judging their ability to meet conditions associated with
quality care; (iii) it helps stabilize health care market by
filtering out financially unsound or professionally unprepared
providers; and (iv) it restrains growth of for-profit providers that
may offer lower quality care.

It is probable that COPN could improve quality of care through
these channels with the exception of clause (iv) of the
previous paragraph. However, it is a wasteful way trying to
improve quality of care through the COPN program. It is
important to notice that the primary reason behind the COPN
program is not that it would improve quality but rather that it
would contain costs in a cost-based payment environment and
that it was mandated by federal legislation. Thus, improved
quality should be evaluated as a secondary unintended
benefit associated with COPN programs. If the object of a
regulation were to improve quality of care, it would have never
been done the way COPN does it. In this sense, COPN is not
a necessary program to assure quality of care. Other
approaches directly targeting quality of care as the primary
goal would probably be economically more efficient. There
are already some quality safeguards in place. For example,
dissemination of health care information to consumers
mitigates potential quality of care risks through the market
mechanism. Also, there are various government programs to
monitor quality of care in the absence of the COPN program.
These include facility licensure programs and Medicare and
Medicaid certification programs. Perhaps, tailoring these
existing mechanisms to bolster quality would be much more
cost effective in protecting public health and safety rather than
relying on very questionable COPN spillover quality
improvements.

Furthermore, COPN could have adverse effects on quality by
slowing the diffusion of technology, by protecting low-quality
providers, and by preventing innovative providers entering the
market. For instance, one can easily argue that if the
equipment is outdated or the staff is incompetent, a COPN
program may be forcing more consumers to take risks they
would not be otherwise willing to take. Thus, limitations

COPN places on consumer choice may not be in the best
interest of the public.

Empirical findings on the quality aspect of COPN appear to be
mixed. Evidence is inconclusive regarding the ability of COPN
in improving quality by forcing high utilization of equipment or
services even though high utilization is found to improve
outcomes. There is some evidence that COPN protects
quality in the home health sector by filtering out unprepared or
unqualified providers. COPN'’s effect on keeping out for-profit
providers and resulting effects on quality are mixed. Finally,
findings indicate that COPN does not provide an ongoing
mechanism for monitoring quality. [Arnold and Mendelson,
1992; Brown et al., 1992; Collins and Keane, 1997; Conover
and Sloan, 1998; Deemez et al., 1992; Delaware Health Care
Commission, 1996; Federal Trade Commission, 1986; Griffiths
et al, 1994; Lanning et al., 1991; Lewin/ICF and Alpha
Center, 1991; Luft and Garnick, 1990; National Home Care
Association Newsletter, 1998; Irvin, 1998; Burling, 1998; U.S.
General Accounting Office, 1998].

Access. Proponents of the COPN program argue that the
program improves access to health care by (i) limiting entry of
new providers who may undermine the ability of incumbents to
provide unprofitable services, (ii) restricting expansion of
facilities in overbuilt areas leading providers to expand
services in underserved areas, and (iii) requiring providers to
serve all patients needing care in a particular geographic area.
Again, it is generally unlikely that the COPN program could be
effectively used to improve access to care. COPN is simply a
wasteful way of trying to improve access. Based on economic
theory, it can be reliably inferred that economic costs
associated with trying to improve access through the COPN
would far outweigh any ancillary access benefits.

Preventing entry of new competitors so that incumbents could
continue to provide unprofitable services such as trauma or
burn units, amounts to financing of such unprofitable
operations through above normal profits the incumbents are
allowed to make under the COPN umbrella. While many
examples could be offered, teaching hospitals’ status in
Virginia is a particularly interesting case given their ability to
shift costs. Teaching hospitals are able to collect revenues
from high technology services under the COPN umbrella to
make up their losses from providing uncompensated indigent
care. If ownership were not restricted, new entrants would
offer these lucrative revenue-generating services, thereby
acerbating teaching hospitals’ losses. Thus, the COPN
program shields teaching hospitals from competition and
allows them to finance the cost centers by the revenue
centers.

In this particular case, while proponents may argue COPN
improves access to indigent, this mechanism distorts the
prices of high technology revenue generating services
upward, causes under consumption of these services by
paying consumers, and results in inefficient allocation of
resources. Economic theory predicts that such social costs
would far outweigh the social benefits that can be expected
from improved access. Furthermore, the economic theory
suggests that in such cases it is best to address the market
failure (i.e. provision of unprofitable services in this example)
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through direct payments and allow the remaining market
forces to operate with no intervention.

In general, similar conclusions apply to other cases where
COPN is used as a nonmarket tool to enhance access to care.

The empirical evidence on the access aspect of COPN
appears to be limited and conflicting. In some cases, COPN
is found to protect inner city facilities and enhance access
while in some other cases COPN may have restricted needed
services as the opponents argue would happen. Also, access
effects seem to vary from state to state and from service to
service. Finally, there appears to be lack of empirical
evidence to understand the rural access effects of COPN.
[Arnold and Mendelson, 1992; Brown et al, 1992; Delaware
Health Care Commission, 1996; Hackey, 1993; Kiel, 1993;
Lewin/ICF and Alpha Center, 1991; McGinley, 1995;
Mendelson and Arnold, 1993; Rettig, 1992; Sloan, 1988;
Weaver, 1995].

Charity Care. Proponents argue that COPN enhances
provision of charity care by (i) explicitly requiring a certain
level of charity care as a condition of approval, (ii) indirectly
improving the profit margins of existing providers, (iii)
preventing new entrants who would "cherry pick" lucrative
services, and (iv) favoring not-for-profit providers who would
provide more charity care.

In Virginia, the COPN program is used as a tool to provide
incentives to providers to offer services to indigent patients at
reduced rates through the conditioning process adopted in
1988. In fact, there are claims made by some researchers
that the implicit purpose of the COPN program is to issue
licenses and restrict competition to create an incentive to
provide care to the indigent rather than to prevent duplication
of services and investment in costly excess capacity.

This conditioning process was created as a response to
findings that the burden of uncompensated care is shared
unevenly among the hospitals and there was no mechanism
to correct this inequality. The 1988 General Assembly
introduced the conditioning process into the COPN program
and at the same time created the Indigent Health Care Trust
fund to more evenly distribute the uncompensated care
burden. With the conditioning mechanism, the state would be
able to ensure provision of services to the indigent and
uninsured who may have otherwise experienced difficulties
with access to care if the intent of a provider were to prioritize
paying patients.

The conditioning of certificates can be characterized as a
mechanism that allows entry into an otherwise restricted
market in exchange for providing uncompensated care. In
economic terms, certificate holders are allowed to make
above normal profits in the health care market and then are
required to use some of these proceeds to finance health care
for the indigent and the uninsured. Even though it may be
difficult to find out whether these above normal profits are
commensurate with the cost of uncompensated care provided,
economic theory unambiguously predicts that such
mechanism would be less efficient compared to financing of
uncompensated care through direct payments. In other
words, the society as a whole would be better off (particularly
given the transfer of welfare from consumers to providers and

the deadweight efficiency losses as discussed earlier) if the
conditioning mechanism is abandoned and uncompensated
providers are paid directly.

Empirical evidence indicates that COPN programs initially
screen for the likelihood of a facility providing charity care, but
do not monitor ongoing compliance. There is some evidence
showing that some states are more likely to approve providers
offering more charity care. While COPN’s effect on favoring
not-for-profit providers is conflicting, evidence suggests that
for-profits tend to provide less charity care, and public and
teaching hospitals provide the most charity care. Some
evidence shows that COPN improves operating margins of
existing providers, which may lead to increased charity care.
[Campbell and Ahern, 1993; Campbell and Fournier, 1993;
Conover and Sloan, 1998; Hackey, 1993; Lanning et al., 1991;
Lewin/ICF and Alpha Center, 1991; Mendelson and Arnold,
1993; Pennsylvania Legislative Budget and Finance
Committee, 1996].

Summary. COPN programs emerged during 1970s as a
response to a federal mandate introduced by the National
Health Planning and Resources Development Act (NHPRDA)
and to health care cost containment concerns associated with
cost-based reimbursement methodologies. In today’s
environment, none of these original reasons seem to have
validity as they did three decades ago. In 1988, when
NHPRDA expired, COPN programs were no longer federally
mandated. Also, the trend toward service-based payment
methodologies coupled with expansion of managed care
significantly mitigated the original cost containment concerns
that existed when cost-based payment methodologies were
being used. Finally, most empirical research has failed to find
support for the claim that COPN programs reduce health care
costs.

While these developments were taking place, several ancillary
benefits seem to have emerged as primary justifications for
the continued existence of these regulatory programs. This
view severely suffers from several shortcomings. First,
theoretically it is just as easy to conjecture that COPN
programs could reduce quality, access, and charity care. In
fact, empirical evidence on these matters is mixed showing
both negative and positive effects. Second, economic theory
unambiguously predicts that the use of COPN as an indirect
mechanism to improve quality, access, and charity care is
inferior to the use of direct mechanisms addressing the same
issues. Finally, while COPN may produce some ancillary
benefits, it channels significant welfare from consumers to
providers, and creates economic inefficiencies known as
deadweight losses. Thus, maintaining the COPN program for
highly speculative and unreasonable ancillary benefits that
may or may not occur is a waste of society’s resources.

The balance of economic theory and empirical findings
suggest that the repeal of the COPN program and
simultaneous adoption of other regulatory programs directly
addressing quality, access, and charity care issues would
produce net economic benefits for the Commonwealth. The
Federal Trade Commission and the Department of Justice
further support this conclusion by urging "states with CON
programs to reconsider whether they are best serving their
citizen’s health care needs by allowing these programs to

Volume 21, Issue 2

Monday, October 4, 2004

99



Proposed Regulations

continue." [Federal Trade Commission and the Department of
Justice, 2004].

Proposed changes to SMFP. As mentioned, SMFP is one of
the 20 criteria used in evaluating a COPN application. It
establishes facility need projection methodologies and project
review standards. Numerous proposed changes will
significantly reorganize the regulations by eliminating
redundant sections, combining duplicative sections, deleting
philosophical and irrelevant statements, and adding new
sections. These changes are primarily editorial and are not
expected to create any significant economic effects, but are
expected to improve the clarity of the regulations. Improved
clarity would probably streamline the application process,
reduce potential confusions, and produce some economic
benefits in terms of administrative cost savings, avoided
delays, or communication costs.

More importantly, the proposed changes will revise a
significant number of measurable criteria established in the
regulations. These criteria are used to evaluate the need for a
proposed facility, equipment, or project and play a crucial role
in approval/denial decisions. The majority of changes will lead
to less restrictive distance, occupancy, and volume standards
in following service areas: inpatient hospitals/beds, obstetrical
services/beds, intermediate care facilities for mental
retardation, introduction of open-heart surgery at an existing
facility, nursing homes/beds, diagnostic imaging, radiation
therapy, cardiac catheterization, Iithotripsy.4 In general, these
less restrictive measurable criteria are expected to allow
approval of (i) facilities with lower occupancy rates, (ii)
services or bed capacity for lower projected patient volume or
sick population, (iii) more services or relocation of beds in a
wider geographical area, (iv) projects for lower number of
projected procedures, (v) services more accessible to
population in the planning districts, (vi) services with less
negative volume impact on existing programs, (vii) facilities
with smaller capacity, (viii) more equipment in a planning
district, (ix) additional equipment with lower past utilization
rates, and (x) equipment based on projections with less
restrictive assumptions.

On the other hand, the proposed changes will require higher
volumes and survival rates to establish an organ transplant
program. The department notes that the increased minimum
volume requirements improve the outcomes, recent
techniques improve the survival rates, and these standards
are advocated by several national organizations. However, if
higher utilization leads to better outcomes in transplantation
services, this could be accomplished by other direct
mechanisms outside the COPN framework in order to avoid
economic losses associated with this program.

Additionally, the proposed changes will make some aspects of
SMFP more stringent in service areas where the proposed
changes are expected to result in less restrictive approval
criteria on net. These include (i) requiring higher projected
patient volume or sick population in order to establish a
rehabilitation hospital, addition of rehabilitation beds, or
introduction of rehabilitation services at an existing facility; (ii)

4 See appendix for a detailed list of proposed changes to measurable criteria.

reducing nursing bed capacity allowed in an existing acute
care facility from 20% to 10% of the number of nonnursing
home beds; (iii) removing an alternate methodology which can
be manipulated by the applicant to calculate the number CT
scans for new or existing facilities; (iv) increasing the volume
standards for MRIs for new or existing facilities; (v)
establishing a minimum annual patient volume standard for
cardiac cauterization services at an existing facility; and (vi)
establishing a proximity standard and increasing the threshold
number of referrals for lithotripsy services.

According to the Virginia Department of Health, approximately
522 (86%) applications were approved out of 608 over the last
eight-year period. Even though a number of the proposed
changes are more restrictive than the current requirements,
the majority of changes with the exception of changes
affecting organ transplant services are less restrictive. Thus,
on average, the proposed standards should make the
issuance of COPN easier for applicants. Less stringent
quantitative criteria are expected to cause a small number of
applicants to come forward who would not have under
somewhat stricter SMFP criteria. We may see a small
increase in applications in service areas where the proposed
standards are less restrictive. However, a reliable estimate for
the potential increase in applications is not available, as this
would require extensive resources to develop.

Since the number of approvable projects in certain service
areas is likely to increase, this could be seen as less
restrictive entry requirements into regulated service areas. To
the extent the proposed changes makes the issuance of a
COPN less stringent, the economic effects would be akin to
those of COPN discussed earlier. Based on the available
empirical literature, we should expect no significant changes
in healthcare costs and charity care. We could also see some
negative or positive effects on quality and access varying from
one service type to another. However, as restrictions on
competition are reduced, we would expect a reduction in the
welfare transferred from consumers to producers and a
reduction in the economic inefficiencies embedded in the
COPN program. Provided that the potential negative effects
on quality, access, and charity care are negligible, or are
addressed through other direct mechanisms, resulting ease of
entry should produce net substantial economic benefits.® The
size of the net economic benefits expected from less
restrictive SMFP standards are probably very small compared
to the size of net benefits that would be realized if the COPN
program were deregulated as envisioned by Senate Bill 337 of
the 2000 General Assembly.

Businesses and entities affected. The proposed regulations
apply to nursing facilities, hospitals, and other medical facility
providers. Current inventory of regulated
facilities/beds/equipment include 40 outpatient surgical
hospitals, 273 nursing homes, 13 freestanding diagnostic
imaging facilities, 83 general hospitals, two rehabilitation
hospitals, eight freestanding radiation therapy facilities, two
long-term acute care hospitals, 21 ICF/MR facilities, one
freestanding cardiac catherization center, five psychiatric

®Onthe contrary, net economic costs are expected for organ transplant
services for which more restrictive measurable criteria are proposed.
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hospitals, one freestanding substance abuse treatment facility,
32,607 nursing home beds, 18,640 acute care beds, 1,762
psychiatric beds, 557 ICF/MR beds, 738 operating rooms, 79
cardiac catherization labs, 305 computed tomography
scanners, 117 magnetic resonance imaging scanners, four
positron emission tomography scanners, 51 radiation therapy
equipment, 21 lithotripsy equipment, 18 open-heart surgery
programs, and six organ transplant programs. Approximately,
100 applications for regulated services are reviewed each
year. Additionally, these regulations affect five Health System
Agencies as well as indigent and non-indigent patients
receiving services from regulated providers.

Localities particularly affected. The proposed regulations
apply throughout the Commonwealth. However, a locality
may be particularly affected if it chooses to own or operate a
regulated facility, as the facility would be subject to these
regulations.

Projected impact on employment. The proposed regulations
are expected to slightly increase the number of providers
seeking approval. As they start providing services, they would
hire new medical and support personnel contributing to the
employment in Virginia. Whether these new facilities/services
would significantly affect the employment by current providers
is not known.

Effects on the use and value of private property. The
proposed regulations are not expected to have an effect on
the value of physical private property. However, by allowing
more providers to operate services already regulated or by
allowing providers to offer new services, the proposed
regulations are expected to contribute, on average, to value of
medical businesses in the Commonwealth. Whether the
increased number of providers in the market would
significantly affect the value of existing medical businesses is
not known.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: Generally, VDH takes
strong exception to several statements made and conclusions
drawn in the EIA regarding the proposed amendments to the
State Medical Facilities Plan (SMFP), specifically, those
questioning the continuing existence of the COPN program
and its economic benefits. As the executive agency tasked
with administering this statutorily authorized program, VDH will
continue its commitment to administering it according to the
law. Any questions regarding the economic viability of this
program is solely within the purview of the General Assembly
to determine. Notwithstanding the merits of the COPN
program, VDH takes exception to the following disparities in
the EIA related directly to Virginia’s COPN program and the
SMFP:

1. The changes in the proposed SMFP that result in more
restrictive standards are limited to very narrow aspects of a
COPN project review and are, in a practical sense, not more
restrictive as stated. The relatively few more restrictive
criteria are more than offset by the large number of less
restrictive changes. With the exception of the transplant
volume and survivability criteria, which were strengthened
along nationally accepted standards based on sound
empirical evidence suggesting such changes result in

healthier outcomes, the overall effect of the changes is a
less restrictive regulatory environment.

2. The SMFP is one of 20 criteria used to assess COPN
applications. To suggest that the SMFP "has a significant
impact on approval/denial decisions" in relation to COPN
decisions is misleading. While § 32.1-102.3 of the Code
states that decisions regarding the issuance of a certificate
"shall be consistent with the most recent applicable
provision of the SMFP," each of the 20 criterion is
measured on its own merit. Therefore, decisions to grant a
certificate are based on the entirety of the application.

3. The statement: "The 1988 General Assembly introduced
the conditioning process into the COPN process and at the
same time created the Indigent Health Care Trust Fund
(IHCT) to more evenly distribute the uncompensated care
burden," again, is misleading. While the goal is to "more
evenly distribute the uncompensated care burden," the
COPN conditioning process and the IHCT are uniquely
different programs. The purpose of the IHCTF, established
in 1989, is to compensate those hospitals that provide the
majority of the uncompensated care through their
emergency room services and admissions. Only hospitals
and the Commonwealth contribute to the IHCTF.
Disbursements are pro-rated to the hospitals providing the
charity care. The COPN conditioning process, established
in 1991, grants a COPN based on an applicant’s agreement
to: (i) provide a level of care at a reduced rate to indigents,
accept patients requiring specialized care, and (iii)
beginning in 1998, "facilitate the development and operation
of primary medical care services in designated medically
underserved areas of the applicant’s planning district."
Such conditions can be placed on all applicants, is not
limited just to hospitals as is the IHCTF.

4. Reducing the bed capacity from 20% to 10% of the
number of nonnursing home beds was directed at
continuing care retirement communities or CCRCs, not
"existing acute care facilities" as stated in the EIA. CCRCs

are contractual retirement communities that provide
residential, health care and support services. By law,
CCRCs are prohibited from participating in Medicaid.

Therefore, the establishment of nursing beds in CCRCs is
treated differently from traditional nursing facilities, which
accept patients from the community. CCRCs are allowed to
accept patients from the community for the first three years
of operation. Such "open" admissions allow CCRCs to
admit private paying patients who may otherwise be
admitted to Medicaid certified nursing facilities. Private-
paying patients generate revenue for Medicaid participating
facilities that helps traditional nursing facilities offset the
cost of caring for Medicaid patient admissions.

In summary, VDH and the State Health Commissioner are
committed to continuing its efforts in administering the
COPN program effectively, as Virginia law authorizes and
requires. As long as Virginia law requires the existence and
administration of the COPN program, it will be carried out in
accordance with law. The agency’s mission requires
nothing less. The General Assembly has revisited the
COPN statute several times in recent years. Indeed, much
public discussion regarding the difficult issues of the very
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existence and merits of the COPN program has occurred in
recent years - of which DPB may not be fully cognizant.
VDH has been an active participant in these discussions.
Until such time as the General Assembly, in its wisdom,
elects to revise the COPN law comprehensively, perhaps by
carrying through substantially on a plan of deregulation, any
analysis exploring the general merits and efficacy of the
COPN program seems beyond the proper scope of an EIA
on the amendments currently proposed by the State Board
of Health.

Summary:

The regulation is one of 20 criteria used to determine public
need in 11 categories of medical care facilities subject to
the Certificate of Public Need (COPN) law. The proposed
amendments update the criteria and standards to reflect
current national and health care industry standards, remove
archaic language and ambiguities, and consolidate all
portions of the State Medical Facilites Plan into one
comprehensive document. Because of the consolidation of
the current 14 separate regulations into 12 VAC 5-230,
12 VAC 5-240 through 12 VAC 5-360 are being repealed.

CHAPTER 230.
STATE MEDICAL FACILITIES PLAN.

PART I.
DEFINITIONS AND GENERAL INFORMATION.

12 VAC 5-230-10. Definitions.

The following words and terms when used in Chapters—230
H2VVAC5-230)-through-360-(42 Y AC-5-360) this chapter shall

have the following meanings unless the context clearly
indicates otherwise:

"Accessibility" means the ability of a population or segment of
the population to obtain appropriate; available services. This
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"Acute psychiatric services" means hospital-based inpatient
psychiatric services provided in distinct inpatient units in
general hospitals or freestanding psychiatric hospitals.

"Acute substance abuse disorder treatment services" means
short-term hospital-based inpatient treatment services with
access to the resources of (i) a general hospital, (ii) a
psychiatric unit in a general hospital, (i) an acute care
addiction treatment unit in a general hospital licensed by the
Department of Health, or (iv) a chemical dependency specialty
hospital with acute care medical and nursing staff and life
support equipment licensed by the Department of Mental
Health, Mental Retardation and Substance Abuse Services.

"Applicant" means any individual, corporation, partnership,
association, trust, or other legal entity, whether governmental

or private, submitting an application for a Certificate of Public
Need.

"Availability" means the quantity and types of health services
that can be produced in a certain area, given the supply of
resources to produce those services.

"Cardiac catheterization” means a procedure where a flexible
tube is inserted into the patient through an extremity blood
vessel and advanced under fluoroscopic guidance into the
heart chambers to perform (i) a hemodynamic,
electrophysiologic or angiographic examination of the left or
right heart chamber or the coronary arteries; (ij) aortic root
injections to examine the degree of aortic root regurgitation or
deformity of the aortic valve; or (iii) angiographic procedures
to evaluate the coronary arteries. Therapeutic intervention in a
coronary artery may also be performed using cardiac
catheterization. Cardiac catheterization does not include a
simple right heart catheterization for monitoring purposes as
might be performed in an electrophysiology laboratory,
pulmonary angiography as an isolated procedure, or cardiac
pacing through a right electrode catheter.

"Certificate of Public Need" or "COPN" means the orderly
administrative process used to make medical care facilities
and services needs decisions.

"Charges" means all expenses incurred by the provider in the
production and delivery of health services.

"Commissioner" means the State Health Commissioner.

"Competing applications" means applications for the same or
similar services and facilities that are proposed for the same
planning district and are in the same batch review cycle.

"Computed tomography" or "CT" means a noninvasive
diagnostic technology that uses computer analysis of a series
of cross-sectional scans made along a single axis of a bodily
structure or tissue to construct a three-dimensional image of
that structure.

"Condition" means the agreed upon qualifications placed on a
project by the commissioner when granting a Certificate of
Public Need. Such conditions shall direct an applicant to
provide a level of care to indigents, accept patients requiring
specialized needs, or facilitate the development and operation
of primary care services in designated medically underserved
areas of the applicant’s service area.

"Continuing care retirement community" or "CCRC" means a
retirement community consistent with the requirements of
Chapter 49 (§ 38.2-4900 et seq.) of Title 38.2 of the Code of
Virginia. CCRCs can have nursing home services available on
site or at licensed facilities off site.

© se’ Wees E'GI" ded tel dividualsa .d t'.s COmMuRity-ove
"Department” means the Virginia Department of Health.

"General inpatient hospital beds" means beds located in the
following units or categories:
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1. Medical/surgical units available for the care and
treatment of adults not requiring specialized services; and

2. Pediatric units that are maintained and operated as a
distinct unit for use by patients younger than 21. Newborn
cribs and bassinets are excluded from this definition.

"Health planning region" means a contiguous geographic area
of the Commonwealth as designated by the department with a
population base of at least 500,000 persons, characterized by
the availability of multiple levels of medical care services,
reasonable travel time for tertiary care, and congruence with
planning districts.

"Hospital" means a medical care facility licensed as a general,
community, or special hospital licensed by the Department of
Health or a psychiatric hospital licensed by the Department of
Mental Health, Mental Retardation, and Substance Abuse
Services.

"Hospital-based" means a service operating physically within,
connected to a hospital, or on the hospital campus, and legally
associated with a hospital.

"Indigent or uninsured" means persons eligible to receive
reduced rate or uncompensated care at or below Income
Level E as defined in 12 VAC 5-200-10 of the Virginia
Administrative Code.

"Inpatient beds" means accommodations in a medical care
facility with continuous support services, such as food,
laundry, housekeeping, and staff to provide health or health-
related services to patients who generally remain in the facility
in excess of 24 hours. Such accommodations are known by
various nomenclatures including but not limited to: nursing
facility, intensive care, minimal or self care, isolation, hospice,
observation beds equipped and staffed for overnight use,
obstetric, medical/surgical, psychiatric, substance abuse
disorder, medical rehabilitation, and pediatric. Bassinets and
incubators and beds in labor and birthing rooms, emergency
rooms, preparation or anesthesia induction rooms, diagnostic
or treatment procedure rooms, or on-call staff rooms are
excluded from this definition.

"Intensive care beds" means acute care beds located in the
following units or categories:

1. General intensive care units are those units where
patients are concentrated by reason of serious illness or
injury regardless of diagnosis. Special lifesaving techniques
and equipment are immediately available and patients are
under continuous observation by nursing staff;

2. Cardiac care units are units staffed and equipped solely
for the intensive care of cardiac patients; and

3. Specialized intensive care units are any units with
specialized staff and equipment for the purpose of providing
care to seriously ill or injured patients for selected
categories of diagnoses, including units established for burn
care, trauma care, neurological care, pediatric care, and
cardiac surgery recovery. This category of beds does not
include neonatal intensive care units.

"Intermediate care substance abuse disorder treatment
services" means long-term hospital-based inpatient treatment

services that provide structured programs of assessment,
counseling, vocational rehabilitation, and social rehabilitation.

"Lithotripsy" means a noninvasive therapeutic procedure of
crushing kidney, renal and biliary stones using shock waves.
Lithotripsy can also be used to fragment matter such as
calcifications or bone and to relieve the pain associated with
tendonitis.

"Magnetic resonance imaging" or "MRI" means a noninvasive
diagnostic technology using a nuclear spectrometer to
produce electronic images of specific atoms and molecular
structures in solids, especially human cells, tissues and
organs.

"Minimum survival rates" means the lowest percentage of
those receiving organ transplants who survive at least one
year or for such other period of time as specified by the United
Network for Organ Sharing.

"MRI relevant patients" means the sum of: 0.55 times the
number of patients with a principal diagnosis involving
neoplasms (ICD-9-CM codes 140-239); 0.70 times the
number of patients with a principal diagnosis involving
diseases of the central nervous system (ICD-9-CM codes 320-
349); 0.40 times the number of patients with a principal
diagnosis involving cerebrovascular disease (ICD-9-CM codes
430-438); 0.40 times the number of patients with a principal
diagnosis involving chronic renal failure (ICD-9-CM code 585);
0.19 times the number of patients with a principal diagnosis
involving dorsopathies (ICD-9-CM codes 720-724); 0.40 times
the number of patients with a principal diagnosis involving
diseases of the prostate (ICD-9-CM codes 600-602); and 0.40
times the number of patients with a principal diagnosis
involving inflammatory disease of the ovary, fallopian tube,
pelvic cellular tissue or peritoneum (ICD-9-CM code 614).
The applicant shall have discharged all patients in these
categories during the most recent 12-month reporting period.

"Neonatal special care" means care for infants in one or more
of the three service levels designated in 12 VAC 5-410-440 D
2 of the Rules and Regulations for the Licensure of Hospitals,
i.e., intermediate level newborn services, specialty level
newborn services, or subspecialty level newborn services.

"Network" means a group of medical care facilities, including
hospitals, or health care systems, legally or operationally
associated with one or more hospitals in a planning region.

"Nursing facility” means those facilities or components thereof
licensed to provide long-term nursing care.

"Nursing facility beds" means inpatient beds that are located in
distinct units of general hospitals that are licensed as long-
term care units by the department. Beds in these long-term
units are not included in the calculations of inpatient bed need.

"Obstetrical services" means the distinct organized program,
equipment and care related to pregnancy and the delivery of
newborns in inpatient facilities.

"Off-site replacement” means the relocation of existing beds or
services from an existing medical care facility site to another
location within the same planning district.
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"Open heart surgery" means a set of surgical procedures
using a heart-lung bypass machine or pump to perform
extracorporeal circulation and oxygenation during surgery.
This technique is used when the heart must be slowed down
to correct congenital and acquired cardiac and coronary artery
disease. The use of the pump during the procedure
distinguishes "open heart" from "closed heart" surgery.

"Operating room" means a room, meeting the requirements of
12 VAC 5-410-820, in a licensed general or outpatient surgical
hospital used solely or principally for the provision of surgical
procedures, excluding endoscopic and cystscopic procedures.

"Operating room use" means the amount of time a patient
occupies an operating room, plus the estimated or actual
room preparation and cleanup time.

"Operating room visit" means one session in one operating
room in a licensed general hospital or outpatient surgical
hospital, which may involve several procedures. Operating
room visit may be used interchangeably with "operation" or
"case.”

"Outpatient” means services provided to individuals who are
not expected to require overnight hospitalization but who
require treatment in a medical care facility exceeding the
normal capability found in a physician's office. For the
purposes of this chapter, outpatient services refers only to
surgical services provided in operating rooms in licensed
general hospitals or licensed outpatient surgical hospitals, and
does not include surgical services provided in outpatient
departments, emergency rooms, or treatment rooms of
hospitals, or physicians' offices.

"Pediatric cardiac catheterization” means the cardiac
catheterization of patients less than 21 years of age.

"Perinatal services" means those resources and capabilities
that all hospitals offering general level newborn services as
described in 12 VAC 5-410-440 D 2 a (1) of the Rules and
Regulations for the Licensure of Hospitals must provide
routinely to newborns.

"Physician" means a person licensed by the Board of
Medicine to practice medicine or osteopathy in Virginia.

"Planning district" means a contiguous area within the
boundaries established by the Virginia Department of Housing
and Community Development or its successor.

"Planning horizon year" means the particular year for which
bed needs are projected.

"Population” means the census figures shown in the most
current series of projections published by the Virginia
Employment Commission.

"Positron emission tomography" or "PET" means a
noninvasive diagnostic using the computer-generated image
of local metabolic and physiological functions in tissues
produced through the detection of gamma rays emitted when
introduced radio-nuclids decay and release positrons. A PET
system includes two major elements: (i) a cyclotron that
produces radio-pharmaceuticals and (i) a scanner that
includes a data acquisition system and a computer.

"Radiation therapy" means the treatment of disease with
radiation, especially by selective irradiation with x-rays or
other ionizing radiation and by ingestion of radioisotopes.

"Relevant reporting period" means the most recent 12-month
period, prior to the beginning of the applicable batch review
cycle, for which data is available from the Virginia
Employment Commission, Virginia Health Information, or other
source identified by the department.

"Rural” means territory, population, and housing units that are
classified as "rural” by the Bureau of the Census of the United
States Department of Commerce, Economic and Statistics
Administration.

"State medical facilities plan” or "SMFP" means the planning
document adopted by the Board of Health that includes, but is
not limited to (i) methodologies for projecting need for medical
facility beds and services; (ii) statistical information on the
availability of medical facility beds and services; and (iii)
procedures, criteria and standards for the review of
applications for projects for medical care facilities and
services.

"Stereotactic radiosurgery” means a noninvasive therapeutic
procedure for precisely locating points within the body using
an external, 3-dimensional frame of reference. A stereotactic
instrument is attached to the body and used fto localize
precisely an area in the body by means of coordinates related
to anatomical structures. An example of a stereotactic
radiosurgery instrument is a Gamma Knife® unit.

"Study” or "scan" means the gathering of data during a single
patient visit from which one or more images may be
constructed for the purpose of reaching a definitive clinical
diagnosis.

"Substance abuse disorder treatment services" means
services provided to individuals for the prevention, diagnosis,
treatment, or palliation of chemical dependency, which may
include attendant medical and psychiatric complications of
chemical dependency.

"The center" means the Center for Quality Health Care
Services and Consumer Protection.

"Use rate" means the rate at which an age cohort or the
population uses medical facilities and services. The rates are
determined from periodic patient origin surveys conducted for
the department by the regional health planning agencies, or
other health statistical reports authorized by Chapter 7.2
(§ 32.1-276.2 et seq.) of Title 32.1 of the Code of Virginia.

12VAC 5-230-20. Preface. Responsibility of the
department.

;1' g 'aISF Cert |eapte| of Public—Need Ial“ defines t: © Stalte

Virginia Register of Regulations

104



Proposed Regulations

A. Sections 32.1-102.1 and 32.1-102.3 of the Code of Virginia
requires the Board of Health to adopt a planning document for
review of COPN applications and that decisions to issue a
COPN shall be consistent with the most recent provisions of
the State Medical Facilities Plan.

B. The commissioner is the designated decision maker in the
process of determining public need.

C. The center is a unit of the department responsible for
administering the COPN program under the direction of the
commissioner.

D. The regional health planning agencies assist the
department in determining whether a cetrtificate should be
granted.

E. The center’s COPN staff is available to answer questions
and provide technical assistance throughout the application
process.

F. In developing or revising standards for the COPN program,
the board adheres to the requirements of the Administrative
Process Act and the public participation process. The
department, acting for the board, solicits input from applicants,
applicant representatives, industry associations, and the
general public in the development or revision of these criteria
through informal and formal comment periods and may hold
public hearings, as appropriate.

G. If, upon presentation of appropriate evidence, the
commissioner finds that the provisions of this chapter are not
relevant to a rural locality’s needs, or are inaccurate, outdated,
inadequate or otherwise inapplicable, he may issue or
approve the issuance of a certificate and shall initiate
procedures to make appropriate amendments to this chapter.

12 VAC 5-230-30. Guiding principles in certificate of
public need.

The following general principles will-be-used-in—guiding-the
. : £ the Virainia_ MedicalC Eacilit

serve as the basis for the development of the review criteria
and standards for specific medical care facilities and services
contained in this document:

1. The COPN program will give preference to requests that
encourage medical care facility and service development
approaches which—can—decument—improvement—in that
improve the cost-effectiveness of health care delivery.
Providers should strive to develop new facilities and
equipment and use already available facilities and
equipment to deliver needed services at the same or higher
levels of quality and effectiveness, as demonstrated in
patient outcomes, at lower costs.

2. The COPN program will-seek seeks to achieve a balance
between appropriate the levels of availability and access to
medical care facilities and services for all the—citizens—of
Virginia of Virginia's citizens and the need to constrain
excess facility and service capacity.

3. The COPN program will—seek seeks to achieve
economies of scale in development and operation—and
optimalquality-of-eare; through establishing limits on the
development of specialized medical care facilities and
services, on a statewide, regional, or planning district basis.

4. The COPN program will-give—preference—te seeks fo

promote the development and maintenance of needed
services which are accessible to every person who can
benfit from the services regardless of their ability to pay.

5. Fhe—COPN program—willpromote—the—elimination—of

excess-facility-and-service-eapaeity- The COPN program will
promoete—the promotes the elimination and conversion of
excess facility and service capacity to meet identified
needs. The-COPN-program-will-not-facilitate-the-survival-of
medical-care—faciliies—and-services—which—haverendered

; | I ; i
12 VAC 5-230-40. General application filing criteria.

A. In addition to meeting the requirements of the State
Medical Facilities Plan, applicants for a Certificate of Public
Need shall provide documentation that their proposal
addresses the applicable 20 considerations listed in § 32.1-
102.3 of the Code of Virginia.

B. Facilities and services shall be provided in locations that
meet established zoning regulations, as applicable.

C. The department shall consider an application complete
when all requested information, and the application fee, is
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submitted on the form required. If the department finds the
application incomplete, the applicant will be notified in writing
and the application may be held for possible review in the next
available applicable batch review cycle.

12 VAC 5-230-50. Project costs.

The capital development and operating costs for providing
services should be comparable to similar services in the
health planning region.

12 VAC 5-230-60. Preferences.

In the review of competing applications, preference will be
given to applicants:

1. Who have an established performance record in
completing projects on time and within the authorized
capital costs;

2. Whose proposals have lower direct construction costs
and cost of equipment than their competitors and can
demonstrate that their cost estimates are credible;

3. Who can demonstrate a commitment to facilitate the
transport of patients residing in rural areas or medically
underserved areas of urban localities to needed services,
directly or through coordinated efforts with other
organizations;

4. Who can demonstrate a consistent compliance with state
licensure and federal certification regulations and a
consistent history of few documented complaints, where
applicable; or

5. Who can demonstrate a commitment to enhancing
financial accessibility to services through the provision of
documented charity care, exclusive of bad debts and
disallowances from payers, and services to Medicaid
beneficiaries.

12 VAC 5-230-70. Emerging technologies.

Inasmuch as the SMFP cannot contemplate all possible future
applications and advances in the regulated technologies,
these future applications and technological advances will be
evaluated based on emerging national trends and evidence in
the peer review literature. Until such time as the SMFP can be
updated to reflect changes, emerging technologies should be
registered with the center following 12 VAC 5-220-110 of the
Virginia Administrative Code.

12 VAC 5-230-80. Institutional need.

Notwithstanding any other provisions of this chapter,
consideration will be given to the expansion of services at
existing medical care facilities in planning districts with an
excess supply of such services when the proposed expansion
can be justified on the basis of facility-specific utilization or
geographic remoteness. If a facility with an institutional need
is part of a network, the underutilized services at other
facilities within the network should be relocated to the facility
within the planning district with the institutional need when
possible.

12 VAC 5-230-90. Compliance with the terms of a
condition.

A. The commissioner may condition the approval of a COPN
to provide care to Virginia’s indigent population, patients with
specialized needs, or the medically underserved.

B. The applicant shall actively seek to provide opportunities to
offer the conditioned service directly to indigent or uninsured
persons at a reduced rate or free of charge to patients with
specialized needs, or by the facilitation of primary care
services in designated medically underserved areas.

C. If the direct provision of the conditioned services does not
fulfill the terms of the condition, the center may determine the
applicant to be in compliance with the terms of the condition
when:

1. The applicant is part of a facility or provider network and
the facility or provider network has provided reduced rate or
uncompensated care at or above the regional standard; or
2. The applicant provides direct financial support for
community based health care services at a value equal to or
greater than the difference between the terms of the
condition and the amount of direct care provided.

Such direct financial support shall be in addition to, and not a
substitute for, other charitable giving chosen by the applicant.

D. Acceptable proof for direct financial support is a signed
receipt indicating the number or amount of services or other
support provided and dollar value of that service or support.
Applicants providing direct financial support for community
based health care services should render that support through
one of the following organizations:

1. The Virginia Association of Free Clinics;
2. The Virginia Health Care Foundation; or
3. The Virginia Primary Care Association.

E. Applicants shall demonstrate compliance with the terms of
a condition for the previous 12-month period. The written
condition report shall be certified or affirmed by the applicants
and filed with the center. Such report shall include, but is not
limited to, the:

1. Facility or service name and address;
2. Certificate number;
3. Facility or service gross patient revenues;

4. Dollar value of the charity care provided, excluding bad
debts and disallowances from payers; and

5. Number of individuals served by the direct provision of
care or a receipt from one of the allowable organizations
listed in subsection D of this section.
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PART II.
DIAGNOSTIC IMAGING SERVICES.

Article 1.
Criteria and Standards for Computed Tomography.

12 VAC 5-230-100. Accessibility.

CT services should be within 30 minutes driving time one way,
under normal conditions, of 95% of the population of the
planning district.

12 VAC 5-230-110. Need for new service.

A. No CT service should be approved at a location that is
within 30 minutes driving time one way of:

1. A service that is not yet operational; or

2. An existing CT unit that has performed fewer than 3,000
scans during the relevant reporting period.

B. No new CT service or network shall be approved unless all
existing CT services or networks in the planning district
performed an average of 4,500 CT scans per machine during
the relevant reporting period.

C. Consideration may be given to new CT services proposed
for sites located beyond 30 minutes driving time one way of
existing facilities that do not meet the 4,500 scans per
machine criterion if the proposed sites are in rural areas.

12 VAC 5-230-120. Expansion of existing service.

Proposals to increase the number of CT scanners in an
existing CT service or network may be approved only if the
existing service or network performed an average of 3,000
CT scans for the relevant reporting period.

12 VAC 5-230-130. Staffing.

Providers of CT services should be under the direct
supervision of one or more board-certified diagnostic
radiologists.

12 VAC 5-230-140. Space.
Applicants shall provide documentation that:

1. A suitable environment will be provided for the proposed
CT services, including protection against known hazards;
and

2. Space will be provided for patient waiting, patient
preparation, staff and patient bathrooms, staff activities,
storage of records and supplies, and other space necessary
to accommodate the needs of handicapped persons.

Article 2.
Criteria and Standards for Magnetic Resonance Imaging.

12 VAC 5-230-150. Accessibility.

MRI services should be within 30 minutes driving time one
way, under normal conditions, of 95% of the population of the
planning district.

12 VAC 5-230-160. Need for new service.

A. No new MRI services shall be approved unless all existing
services in the planning district performed an average of 4,000
scans per machine during the relevant reporting period.

B. Consideration may be given to new MRI services proposed
for sites located beyond 30 minutes driving time one way of
existing facilities that do not meet the 4,000 scans per
machine criterion if the proposed sites are in rural areas.

12 VAC 5-230-170. Expansion of services.

Proposals to expand existing MRI services through the
addition of a new scanning unit may be approved if the
existing service performed at least 4,000 scans per existing
unit during the relevant reporting period.

12 VAC 5-230-180. Staffing.

MRI machines should be under the direct, on-site supervision
of one or more board-certified diagnostic radiologists.

12 VAC 5-230-190. Space.
Applicants should provide documentation that:

1. A suitable environment will be provided for the proposed
MRI services, including shielding and protection against
known hazards; and

2. Space will be provided for patient waiting, patient
preparation, staff and patient bathrooms, staff activities,
storage of records and supplies, and other space necessary
to accommodate the needs of handicapped persons.

Article 3.
Magnetic Source Imaging.

12 VAC 5-230-200. Policy for the development of MSI
services.

Because Magnetic Source Imaging (MSI) scanning systems
are still in the clinical research stage of development with no
third-party payment available for clinical applications, and
because it is uncertain as to how rapidly this technology will
reach a point where it is shown to be clinically suitable for
widespread use and distribution on a cost-effective basis, the
entry and development of this technology in Virginia should
initially occur at, or in affiliation with, the academic medical
centers in the state.

Article 4.
Positron Emission Tomography.

12 VAC 5-230-210. Accessibility.

The service area for each proposed PET service shall be an
entire planning district.

12 VAC 5-230-220. Need for service.

A. Whether the applicant is a consortium of hospitals, a
hospital network, or a single general hospital, at least 850 new
PET-appropriate cases should have been diagnosed in the
planning district.

B. If the applicant is a general hospital, the facility shall
provide radiation therapy services and specific ancillary
services suitable for the equipment, and have reported at least
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500 new courses of treatment or at least 8,000 treatment visits
in the most recent reporting period.

C. If the applicant is a consortium of general hospitals or a
hospital network, at least one of the consortium or network
members shall provide radiation therapy services and specific
ancillary services suitable for the equipment, and have
reported at least 500 new PET-appropriate patients.

D. Future applications of PET equipment shall be evaluated
based on review of national literature.

12 VAC 5-230-230. Additional scanners.

No additional PET scanners shall be added in a planning
district unless the applicant can demonstrate that the
utilization of the existing PET service was at least 1,200 PET
scans for a fixed site unit and that the proposed new or
expanded service would not reduce the utilization of existing
services below 850 PET scans for a fixed site unit. The
applicant shall also provide documentation that the project
complies with 12 VAC 5-230-240.

12 VAC 5-230-240. Staffing.

PET services should be under the direction of a physician who
is a board certified radiologist. Such physician shall be a
designated authorized user of isotopes used for PET by the
Nuclear Regulatory Commission or licensed by the Office of
Radiologic Health of the Virginia Department of Health, as
applicable.

Article 5.
Noncardiac Nuclear Imaging Criteria and Standards.

12 VAC 5-230-250. Accessibility.

Noncardiac nuclear imaging services should be available
within 30 minutes driving time one way, under normal driving
conditions, of 95% of the population of the planning district.

12 VAC 5-230-260. Introduction of a service.

Any applicant proposing to establish a medical care facility for
the provision of noncardiac nuclear imaging, or introducing
nuclear imaging as a new service at an existing medical care
facility, shall provide documentation that the service can
achieve a minimum utilization level of (i) 650 scans in the first
12 months of operation, (ij) 1,000 scans in the second 12
months of services, and (iij) 1,250 scans in the second 12
months of operation.

12 VAC 5-230-270. Staffing.

The proposed new or expanded nuclear imaging service shall
be under the direction of a board certified physician. Such
physicians shall be a designated authorized user of isotopes
licensed by the Nuclear Regulatory Commission or the Office
of Radiologic Health of the Virginia Department of Health, as
applicable.

PART II1.
RADIATION THERAPY SERVICES.

Article 1.
Radiation Therapy Services.

12 VAC 5-230-280. Accessibility.

Radiation therapy services should be available within 60
minutes driving time one way, under normal conditions, for
95% of the population of the planning district.

12 VAC 5-230-290. Availability.

A. No new radiation therapy service shall be approved unless:
(i) existing radiation therapy machines located in the planning
district were used for at least 320 cancer cases and at least
8,000 treatment visits for the relevant reporting period; and (ii)
it can be reasonably projected that the new service will
perform at least 6,000 procedures by the third year of
operation without reducing the utilization of existing radiation
therapy machines within 60 minutes drive time one way, under
normal conditions, such that less than 8,000 procedures will
be performed by an existing machine.

B. The number of radiation therapy machines needed in a
primary service area will be determined as follows:

Population x Cancer Incidence Rate x 60%
320

where:

1. The population is projected to be at least 75,000 people
three years from the current year as reported in the most
current projections of the Virginia Employment Commission;

2. The "cancer incidence rate" is based on data from the
Statewide Cancer Registry;

3. 60% is the estimated number of new cancer cases in a
planning district that are treatable with radiation therapy;
and

4. 320 is 100% utilization of a radiation therapy machine
based upon an anticipated average of 25 treatment visits
per case.

C. Consideration will be given to the approval of new radiation
therapy services located at a general hospital at least 60
minutes driving time one way, under normal conditions, from
any site that radiation therapy services are available if the
applicant can demonstrate that the proposed new services will
perform at least 4,500 treatment procedures annually by the
second year of operation, without reducing the utilization of
existing machines located within 60 minutes driving time one
way, under normal conditions, from the proposed new service
location.

D. Proposals for the expansion of radiation therapy services
should not be approved unless all existing radiation therapy
machines operated by the applicant in the planning district
have performed at least 8,000 procedures for the relevant
reporting period.
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12 VAC 5-230-300. Statewide Cancer Registry.

Facilities with radiation therapy services shall participate in the
Statewide Cancer Registry as required by Article 9 (§ 32.1-70
et seq.) of Chapter 2 of Title 32.1 of the Code of Virginia.

12 VAC 5-230-310. Staffing.

Radiation therapy services shall be under the direction of a
physician board-certified in radiation oncology.

12 VAC 5-230-320. Equipment, patient care; support
services.

In addition to the radiation therapy machine, the service
should have direct access to:

1. Simulation equipment capable of precisely producing the
geometric relations of the equipment to be used for
treatment of the patient;

2. A computerized treatment planning system;
3. A custom block design and cutting system; and
4. Diagnostic, laboratory oncology services.

Article 2.
Criteria and Standards for Stereotactic Radiosurgery.

12 VAC 5-230-330. Availability; need for new service.

No new services should be approved unless (i) the number of
procedures performed with existing units in the planning
region average more than 350 per year and (i) it can be
reasonably projected that the proposed new service will
perform at least 250 procedures in the second year of
operation without reducing patient volumes to existing
providers to less than 350 procedures.

12 VAC 5-230-340. Statewide Cancer Registry.

Facilities shall participate in the Statewide Cancer Registry as
required by Article 9 (§ 32.1-70 et seq.) of Chapter 2 of Title
32.1 of the Code of Virginia.

12 VAC 5-230-350. Staffing.

The proposed new or expanded stereotactic radiosurgery
services shall be under the direction of a physician who is
board-certified in neurosurgery and a radiation oncologist with
training in stereotactic radiosurgery.

PART IV.
CARDIAC SERVICES.

Article 1.
Criteria and Standards for Cardiac Catheterization Services.

12 VAC 5-230-360. Accessibility.

Adult cardiac catheterization services should be accessible
within 60 minutes driving time one way, under normal
conditions, for 95% of the population of the planning district.

12 VAC 5-230-370. Availability.

A. No new fixed site cardiac catheterization laboratory should
be approved unless:

1. All existing fixed site cardiac catheterization laboratories
located in the planning district were used for at least 960
diagnostic-equivalent cardiac catheterization procedures for
the relevant reporting period; and

2. It can be reasonably projected that the proposed new
service will perform at least 200 diagnostic equivalent
procedures in the first year of operation, 500 diagnostic
equivalent procedures in the second year of operation
without reducing the utilization of existing laboratories in the
planning district to less than 960 diagnostic equivalent
procedures at any of those existing laboratories.

B. Proposals for the use of freestanding or mobile cardiac
catheterization laboratories shall be approved only if such
laboratories will be provided at a site located on the campus of
a general or community hospital. Additionally, applicants for
proposed mobile cardiac catheterization laboratories shall be
able to project that they will perform 200 diagnostic equivalent
procedures in the first year of operation, 350 diagnostic
equivalent procedures in the second year of operation without
reducing the utilization of existing laboratories in the planning
district to less than 960 diagnostic equivalent procedures at
any of those existing laboratories.

C. Consideration may be given for the approval of new cardiac
catheterization services located at a general hospital located
60 minutes or more driving time one way, under normal
conditions, from existing laboratories, if it can be projected
that the proposed new laboratory will perform at least 200
diagnostic-equivalent procedures in the first year of operation,
400 diagnostic-equivalent procedures in the second year of
operation without reducing the utilization of existing
laboratories located within 60 minutes driving time one way,
under normal conditions, of the proposed new service
location.

D. Proposals for the addition of cardiac catheterization
laboratories shall not be approved unless all existing cardiac
catheterization laboratories operated in the planning district by
the applicant have performed at least 1,200 diagnostic-
equivalent procedures for the relevant reporting period, and
the applicant can demonstrate that the expanded service will
achieve a minimum of 200 diagnostic equivalent procedures
per laboratory in the first 12 months of operation, 400
diagnostic equivalent procedures in the second 12 months of
operation without reducing the utilization of existing cardiac
catheterization laboratories in the planning district below 960
diagnostic equivalent procedures.

E. Emergency cardiac catheterization services shall be
available within 30 minutes of admission to the facility.

F. No new or expanded pediatric cardiac catheterization
services should be approved unless the proposed service will
be provided at a hospital that:

1. Provides open heart surgery services, provides pediatric
tertiary care services, has a pediatric intensive care unit and
provides neonatal special care or has a cardiac intensive
care unit and provides pediatric open heart surgery
services; and

2. The applicant can demonstrate that each proposed
laboratory will perform at least 100 pediatric cardiac
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catheterization procedures in the first year of operation and
200 pediatric cardiac catheterization procedures in the
second year of operation.

G. Applications for new or expanded cardiac catheterization
services that include nonemergent interventional cardiology
services should not be approved unless emergency open
heart surgery services are available within 15 minutes drive
time in the hospital where the proposed cardiac
catheterization service will be located.

12 VAC 5-230-380. Staffing.

A. Cardiac catheterization services should have a medical
director who is board-certified in cardiology and clinical
experience in the performing physiologic and angiographic
procedures.

In the case of pediatric cardiac catheterization services, the
medical director should be board-certified in pediatric
cardiology and have clinical experience in performing
physiologic and angiographic procedures.

B. All physicians who will be performing cardiac
catheterization procedures should be board-certified or board-
eligible in cardiology and clinical experience in performing
physiologic and angiographic procedures.

In the case of pediatric catheterization services, each
physician performing pediatric procedures should be board-
certified or board-eligible in pediatric cardiology, and have
clinical experience in performing physiologic and angiographic
procedures.

C. All anesthesia services should be provided by or
supervised by a board-certified anesthesiologist.

In the case of pediatric catheterization services, the
anesthesiologist should be experienced and ftrained in
pediatric anesthesiology.

Article 2.
Criteria and Standards for Open Heart Surgery.

12 VAC 5-230-390. Accessibility-

Open heart surgery services should be available 24 hours per
day 7 days per week and accessible within a 60 minutes
driving time one way, under normal conditions, for 95% of the
population of the planning district.

12 VAC 5-230-400. Availability.
A. No new open heart services should be approved unless:

1. The service will be made available in a general hospital
with established cardiac catheterization services that have
been used for at least 960 diagnostic equivalent procedures
for the relevant reporting period and have been in operation
for at least 30 months;

2. All existing open heart surgery rooms located in the
planning district have been used for at least 400 open heart
surgical procedures for the relevant reporting period; and

3. It can be reasonably projected that the proposed new
service will perform at least 150 procedures per room in the
first year of operation and 250 procedures per room in the

second year of operation without reducing the utilization of
existing open heart surgery programs in the planning district
to less than 400 open heart procedures performed at those
existing services.

B. Notwithstanding subsection A of this subsection,
consideration will be given to the approval of new open heart
surgery services located at a general hospital more than 60
minutes driving time one way, under normal conditions, from
any site in which open heart surgery services are currently
available if it can be projected that the proposed new service
will perform at least 150 open heart procedures in the first
year of operation; and 200 procedures in the second year of
operation without reducing the utilization of existing open
heart surgery rooms to less than 400 procedures per room
within 2 hours driving time one way, under normal conditions,
from the proposed new service location.

Such hospitals should also have provided at least 960
diagnostic-equivalent cardiac catheterization procedures
during the relevant reporting period on equipment that has
been in operation at least 30 months.

C. Proposals for the expansion of open heart surgery services
should not be approved unless all existing open heart surgery
rooms operated by the applicant have performed at least:

1. 400 adult-equivalent open heart surgery procedures in
the relevant reporting period when the proposed facility is
within two hours driving time one way, under normal
conditions, of an existing open heart surgery service; or

2. 300 adult-equivalent open heart surgery procedures in
the relevant reporting period when the applicant proposes
expanding services in excess of two hours driving time,
under normal conditions, of an existing open heart surgery
service.

D. No new or expanded pediatric open heart surgery services
should be approved unless the proposed new or expanded
service is provided at a hospital that:

1. Has pediatric cardiac catheterization services that have
been in operation for 30 months and have performed at
least 200 pediatric cardiac catheterization procedures for
the relevant reporting period; and

2. Has pediatric intensive care services and provides
neonatal special care.

12 VAC 5-230-410. Staffing.

A. Open heart surgery services should have a medical director
certified by the American Board of Thoracic Surgery in
cardiovascular surgery with special qualifications and
experience in cardiac surgery.

In the case of pediatric open heart surgery, the medical
director shall be certified by the American Board of Thoracic
Surgery in cardiovascular surgery and experience in pediatric
cardiovascular surgery and congenital heart disease.

B. All physicians performing open heart surgery procedures
should be board-certified or board-eligible in cardiovascular
surgery, with experience in cardiac surgery. In addition to the
cardiovascular surgeon who performs the procedure, there
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should be a suitably trained board-certified or board-eligible
cardiovascular surgeon acting as an assistant during the open
heart surgical procedure. There should also be present at
least one board-certified or board-eligible anesthesiologist
with experience in open heart surgery.

In the case of pediatric open heart surgery services, each
physician performing and assisting with pediatric procedures
should be board-certified or board-eligible in cardiovascular
surgery with experience in pediatric cardiovascular surgery. In
addition to the cardiovascular surgeon who performs the
procedure, there should be a suitably trained board-certified or
board-eligible cardiovascular surgeon acting as an assistant
during the open heart surgical procedure. All pediatric
procedures should include a board-certified anesthesiologist
with experience in pediatric anesthesiology and pediatric open
heart surgery.

PART V.
GENERAL SURGICAL SERVICES.

12 VAC 5-230-420. Accessibility.

Surgical services should be available within 30 minutes driving
time one way, under normal conditions, for 95% of the
population of the planning district.

12 VAC 5-230-430. Availability.

A. The combined number of inpatient and outpatient general
purpose surgical operating rooms needed in a planning
district, exclusive of Level | and Level Il Trauma Centers
dedicated to the needs of the trauma service, dedicated
cesarean section rooms, or operating rooms designated
exclusively for open heart surgery, will be determined as
follows:

FOR= ((ORV/POP) x (PROPOP)) x AHORV
1600

ORV = the sum of total operating room visits (inpatient and
outpatient) in the planning district in the most recent five years
for which operating room utilization data has been reported by
Virginia Health Information; and

POP = the sum of total population in the planning district in the
most recent five years for which operating room utilization
data has been reported by Virginia Health Information, as
found in the most current projections of the Virginia
Employment Commission.

PROPORP = the projected population of the planning district
five years from the current year as reported in the most
current projections of the Virginia Employment Commission.

AHORYV = the average hours per general purpose operating
room visit in the planning district for the most recent year for
which average hours per general purpose operating room visit
has been calculated from information collected by Virginia
Health Information.

FOR = future general purpose operating rooms needed in the
planning district five years from the current year.

1600 = available service hours per operating room per year
based on 80% utilization of an operating room that is available
40 hours per week, 50 weeks per year.

B. Projects involving the relocation of existing general purpose
operating rooms within a planning district may be authorized
when it can be reasonably documented that such relocation
will improve the distribution of surgical services within a
planning district by making services available within 30
minutes driving time one way, under normal conditions, of
95% of the planning district’s population.

PART VI.
GENERAL INPATIENT SERVICES.

12 VAC 5-230-440. Accessibility.

Acute care inpatient facility beds should be within 30 minutes
driving time one way, under normal conditions, of 95% of the
population of a planning district.

12 VAC 5-230-450. Availability.

A. Subject to the provisions of 12 VAC 5-230-80, no new
inpatient beds should be approved in any planning district
unless:

1. The resulting number of beds does not exceed the
number of beds projected to be needed, for each inpatient
bed category, for that planning district for the fifth planning
horizon year;

2. The average annual occupancy, based on the number of
beds, is at least 70% (midnight census) for the relevant
reporting period; or

3. The intensive care bed capacity has an average annual
occupancy of at least 65% for the relevant reporting period,
based on the number of beds.

B. No proposal to replace or relocate inpatient beds to a
location not contiguous to the existing site should be approved
unless:

1. Off-site replacement is necessary to correct life safety or
building code deficiencies;

2. The population currently served by the beds to be moved
will have reasonable access to the beds at the new site, or
to neighboring inpatient facilities;

3. The beds to be replaced experienced an average annual
utilization of 70% (midnight census) for general inpatient
beds and 65% for intensive care beds in the relevant
reporting period;

4. The number of beds to be moved off site is taken out of
service at the existing facility; and

5. The off-site replacement of beds results in: (i) a decrease
in the licensed bed capacity; (ii) a substantial cost savings,
cost avoidance, or consolidation of underutilized facilities; or
(i) generally improved operating efficiency in the
applicant’s facility or facilities.

C. For proposals involving a capital expenditure of $5 million
or more, and involving the conversion of underutilized beds to
medical/surgical, pediatric or intensive care, consideration will
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be given to a proposal if: (i) there is a projected need in the
category of inpatient beds that would result from the
conversion; and (ii) it can be demonstrated that the average
annual occupancy of the beds to be converted would reach
the standard in subdivisions B 1, 2 and 3 for the bed category
that would result from the conversion, by the first year of
operation.

D. In addition to the terms of 12 VAC 5-230-80, a need for
additional general inpatient beds may be demonstrated if the
total number of beds in a given category in the planning
district is less than the number of such beds projected as
necessary to meet demand in the fifth planning horizon year
for which the application is submitted.

E. The number of medical/surgical beds projected to be
needed in a planning district shall be computed as follows:

1. Determine the projected total number of medical/surgical
and pediatric inpatient days for the fifth planning horizon
year as follows:

a. Add the medical/surgical and pediatric inpatient days
for the past three years for all acute care inpatient
facilities in the planning district as reported in the Annual
Survey of Hospitals;

b. Add the projected planning district population for the
same three year period as reported by the Virginia
Employment Commission;

c. Divide the total of the medical/surgical and pediatric
inpatient days by the total of the population and express
the resulting rate in days per 1,000 population;

d. Multiply the days per 1,000 population rate by the
projected population for the planning district (expressed in
thousands) for the fifth planning horizon year.

2. Determine the projected number of medical/surgical and
pediatric beds that may be needed in the planning district
for the planning horizon year as follows:

a. Divide the result in subdivision E 1 d of this subsection
by 365;

b. Divide the quotient obtained by 0.80 in planning
districts in which 50% or more of the population resides in
nonrural areas or 0.75 in planning districts in which less
than 50% of the population resides in nonrural areas.

3. Determine the projected number of medical/surgical and
pediatric beds that may be established or relocated within
the planning district for the fifth planning horizon year as
follows:

a. Determine the number of medical/surgical and pediatric
beds as reported in the inventory;

b. Subtract the number of beds identified in subdivision E
1 from the number of beds needed as determined in
subdivision E 2 b of this subsection. If the difference
indicated is positive, then a need may exist for additional
medical/surgical or pediatric beds. If the difference is
negative, then no need for additional beds exists.

F. The projected need for intensive care beds shall be
computed as follows:

1. Determine the projected total number of intensive care
inpatient days for the fifth planning horizon year as follows:

a. Add the intensive care inpatient days for the past three
years for all inpatient facilities in the planning district as
reported in the annual survey of hospitals;

b. Add the planning district’s projected population for the
same three-year period as reported by the Virginia
Employment Commission;

c. Divide the total of the intensive care days by the total of
the population to obtain the rate in days per 1,000
population;

d. Multiply the days per 1,000 population rate by the
projected population for the planning district (expressed in
thousands) for the fifth planning horizon year to yield the
expected intensive care patient days.

2. Determine the projected number of intensive care beds
that may be needed in the planning district for the planning
horizon year as follows:

a. Divide the number of days projected in subdivision F 1
d of this subsection by 365 to yield the projected average
daily census;

b. Calculate the beds needed to assure with 99%
probability that an intensive care bed will be available for
unscheduled admissions.

3. Determine the projected number of intensive care beds
that may be established or relocated within the planning
district for the fifth planning horizon year as follows:

a. Determine the number of intensive care beds as
reported in the inventory.

b. Subtract the number of beds identified in subdivision F
3 a of this subsection from the number of beds needed as
determined in subdivision F 2 b of this subsection. If the
difference is positive, then a need may exist for additional
intensive care beds. If the difference is negative, then no
need for additional beds exists.

G. No hospital should relocate beds to a new location if
underutilized beds (less than 85% average annual occupancy
for medical/surgical and pediatric beds), when the relocation
involves such beds, and less than 65% average annual
occupancy for intensive care beds when relocation involves
such beds, are available within 30 minutes of the site of the
proposed hospital.

PART ViII.
NURSING FACILITIES.

12 VAC 5-230-460. Accessibility.

A. Nursing facility beds should be accessible within 60
minutes driving time one way, under normal conditions, to
95% of the population in a planning region.

B. Nursing facilities should be accessible by public
transportation when such systems exist in an area.
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C. Preference will be given to proposals that improve
geographic access and reduce travel time to nursing facilities
within a planning district.

12 VAC 5-230-470. Availability.

A. No planning district shall be considered to have a need for
additional nursing facility beds unless (i) the bed need forecast
in that planning district (see subsection D of this section)
exceeds the current inventory of beds in that planning district
and (ii) the estimated average annual occupancy of all existing
Medicaid-certified nursing facility beds in the planning district
was at least 93% for the most recent two years following the
first year of operation of new beds, excluding the bed
inventory and utilization of the Virginia Veterans Care Center.

B. No planning district shall be considered to have a need for
additional beds if there are unconstructed beds designated as
Medicaid-certified.

C. Proposals for expanding existing nursing facilities should
not be approved unless the facility has operated for at least
two years and the average annual occupancy of the facility's
existing beds was at least 93% in the most recent year for
which bed utilization has been reported to the department.

Exceptions will be considered for facilities that operated at
less than 93% average annual occupancy in the most recent
year for which bed utilization has been reported when the
facility has a rehabilitative or other specialized care focus that
results in a relatively short average length of stay, causing an
average annual occupancy lower than 93% for the facility.

D. The bed need forecast will be computed as follows:

PDBN = (UR64 x PP64) + (UR69 x PP69) + (UR74 x PP74) +
(UR79 x PP79) + (UR84 x PP84) + (UR85 x PP85) where:

PDBN = Planning district bed need.

UR64 = The nursing home bed use rate of the population
aged 0 to 64 in the planning district as determined in the most
recent nursing home patient origin study authorized by the
department.

PP64 = The population aged 0 to 64 projected for the planning
district three years from the current year as most recently
published by the Virginia Employment Commission.

URG69 = The nursing home bed use rate of the population
aged 65 to 69 in the planning district as determined in the
most recent nursing home patient origin study authorized by
the department.

PP69 = The population aged 65 to 69 projected for the
planning district three years from the current year as most
recently published by the Virginia Employment Commission.

UR74 = The nursing home bed use rate of the population
aged 70 to 74 in the planning district as determined in the
most recent nursing home patient origin study authorized by
the department.

PP74 = The population aged 70 to 74 projected for the
planning district three years from the current year as most
recently published by the Virginia Employment Commission.

UR79 = The nursing home bed use rate of the population
aged 75 to 79 in the planning district as determined in the
most recent nursing home patient origin study authorized by
the department.

PP79 = The population aged 75 to 79 projected for the
planning district three years from the current year as most
recently published by the Virginia Employment Commission.

UR84 = The nursing home bed use rate of the population
aged 80 to 84 in the planning district as determined in the
most recent nursing home patient origin study authorized by
the department.

PP84 = The population aged 80 to 84 projected for the
planning district three years from the current year as most
recently published by the Virginia Employment Commission.

UR85+ = The nursing home bed use rate of the population
aged 85 and older in the planning district as determined in the
most recent nursing home patient origin study authorized by
the department.

PP85+ = The population aged 85 and older projected for the
planning district three years from the current year as most
recently published by the Virginia Employment Commission.

Planning district bed need forecasts will be rounded as
follows:

Planning District Bed Need Rounded Bed Need
1-29 0

30-44 30
45-84 60
85-104 90
105-134 120
135-164 150
165-194 180
195-224 210
225+ 240

The above applies, except in the case of a planning district
that has two or more nursing facilities, has had an average
annual occupancy rate in excess of 93% for the most recent
two years for which bed utilization has been reported to the
department, and has a forecasted bed need of 15 to 29 beds.
In such a case, the bed need for this planning district will be
rounded to 30.

E. No new freestanding nursing facilities of less than 90 beds
should be authorized. Consideration will be given to new
freestanding facilities with fewer than 90 nursing facility beds
when such facilities can be justified on the basis of a lack of
local demand for a larger facility and a maldistribution of
nursing facility beds within a planning district.

F. Proposals for the development of new nursing facilities or
the expansion of existing facilities by continuing care
retirement communities will be considered when:

1. The total number of new or additional beds plus any
existing nursing facility beds operated by the continuing
care provider does not exceed 10% of the continuing care
provider's total existing or planned independent living and
adult care residence;
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2. The proposed beds are necessary to meet existing or
reasonably anticipated obligations to provide care to
present or prospective residents of the continuing care
facility;

3. The applicant agrees in writing not to seek certification for
the use of such new or additional beds by persons eligible
to receive Medicaid;

4. The applicant agrees in writing to obtain the resident's
written acknowledgement, prior to admission, that the
applicant does not serve Medicaid recipients and that, in the
event such resident becomes a Medicaid recipient and is
eligible for nursing facility placement, the resident will not be
eligible for placement in the CCRC’s nursing facility unit;

5. The applicant agrees in writing that only continuing care
contract holders who have resided in the CCRC as
independent living residents or adult care residents will be
admitted to the nursing facility unit after the first three years
of operation.

G. The construction cost of proposed nursing facilities should
be comparable to the most recent cost for similar facilities in
the same health planning region. Consideration should be
given to the current capital cost reimbursement methodology
utilized by the Department of Medical Assistance Services.

H. Consideration should be given to applicants proposing to
replace outdated and functionally obsolete facilities with
modern nursing facilities that will result in the more cost
efficient delivery of health care services to residents in a more
aesthetically pleasing and comfortable  environment.
Proponents of the replacement and relocation of nursing
facility beds should demonstrate that the replacement and
relocation are reasonable and could result in savings in other
cost centers, such as realized operational economies of scale
and lower maintenance costs.

PART VIII.
LITHOTRIPSY SERVICES.

12 VAC 5-230-480. Accessibility.

A. The waiting time for lithotripsy services should be no more
than one week.

B. Lithotripsy services should be available within 30 minutes
driving time in urban areas and 45 minutes driving time one
way, under normal conditions, for 95% of the population of the
health planning region.

12 VAC 5-230-490. Availability.

A. Consideration will be given to new lithotripsy services
established at a general hospital through contract with, or by
lease of equipment from, an existing service provider
authorized to operate in Virginia, provided the hospital has
referred at least two patients per week, or 100 patients
annually, for the relevant reporting period to other facilities for
lithotripsy services.

B. A new service may be approved at the site of any general
hospital or hospital-based clinic or licensed outpatient surgical
hospital provided the service is provided by:

1. A vendor currently providing services in Virginia;

2. A vendor not currently providing services who can
demonstrate that the proposed unit can provide at least 750
procedures annually at all sites served; or

3. An applicant who can demonstrate that the proposed unit
can provide at least 750 procedures annually at all sites to
be served.

C. Proposals for the expansion of services by existing vendors
or providers of such services may be approved if it can be
demonstrated that each existing unit owned or operated by
that vendor or provider has provided a minimum of 750
procedures annually at all sites served by the vendor or
provider.

D. A new or expanded lithotripsy service may be approved
when the applicant is a consortium of hospitals or a hospital
network, when a majority of procedures will be provided at
sites or facilities owned or operated by the hospital consortium
or by the hospital network.

PART IX.
ORGAN TRANSPLANT.

12 VAC 5-230-500. Accessibility.

A. Organ transplantation services should be accessible within
two hours driving time one way, under normal conditions, of
95% of Virginia's population.

B. Providers of organ transplantation services should facilitate
access to pre- and post-transplantation services needed by
patients residing in rural locations by establishing part-time
satellite clinics.

12 VAC 5-230-510. Availability.

A. There should be no more than one program for each
transplantable organ in a health planning region.

B. Proposals to expand existing transplantation programs
shall demonstrate that existing organ transplantation services
comply with all applicable Medicare program coverage criteria.

12 VAC 5-230-520. Minimum utilization; minimum survival
rate; service proficiency; systems operations.

A. Proposals to establish or expand organ transplantation
services should demonstrate that the minimum number of
transplants would be performed annually. The minimum
number of transplants required by organ system is:

Kidney 30
Pancreas or 12
kidney/pancreas
Heart 17
Heart/Lung 12
Lung 12
Liver 21
Intestine 2

Performance of minimum transplantation volumes does not
indicate a need for additional transplantation capacity or
programs.

B. Preference will be given to expansion of successful existing
services, either by enabling necessary increases in the
number of organ systems being transplanted or by adding
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transplantation capability for additional organ systems, rather
than developing additional programs that could reduce
average program volume.

C. Facilities should demonstrate that they will achieve and
maintain minimum transplant patient survival rates. Minimum
one-year survival rates, listed by organ system, are:

Kidney 95%
Pancreas or 90%
kidney/pancreas
Heart 85%
Heart/Lung 60%
Lung 77%
Liver 86%
Intestine 77%

D. Proposals to add additional organ transplantation services
should demonstrate at least two years successful experience
with all existing organ transplantation systems.

E. All physicians that perform transplants should be board-
certified by the appropriate professional examining board, and
should have a minimum of one year of formal training and two
years of experience in transplant surgery and post-operative
care.

PART X.
MISCELLANEOUS CAPITAL EXPENDITURES.

12 VAC 5-230-530. Purpose.

This part of the SMFP is intended to provide general guidance
in the review of projects that require COPN authorization by
virtue of their expense but do not involve changes in the bed
or service capacity of a medical care facility addressed
elsewhere in this chapter. This part may be used in
coordination with other parts of the SMFP addressing changes
in bed or service capacity used in the COPN review process.

12 VAC 5-230-540. Project need.

All applications involving the expenditure of $5 million dollars
or more by a medical care facility should include
documentation that the expenditure is necessary in order for
the facility to meet the identified medical care needs of the
public it serves. Such documentation should clearly identify
that the expenditure:

1. Represents the most cost-effective approach to meeting
the identified need; and

2. The ongoing operational costs will not result in
unreasonable increases in the cost of delivering the
services provided.

12 VAC 5-230-550. Facilities expansion.

Applications for the expansion of medical care facilities should
document that the current space provided in the facility for the
areas or departments proposed for expansion are inadequate.
Such documentation should include:

1. An analysis of the historical volume of work activity or
other activity performed in the area or department;

2. The projected volume of work activity or other activity to
be performed in the area or department; and

3. Evidence that contemporary design guidelines for space
in the relevant areas or departments, based on levels of
work activity or other activity, are consistent with the
proposal.

12 VAC 5-230-560. Renovation or modernization.

A. Applications for the renovation or modernization of medical
care facilities should provide documentation that:

1. The timing of the renovation or modernization
expenditure is appropriate within the life cycle of the
affected building or buildings; and

2. The benefits of the proposed renovation or modernization
will exceed the costs of the renovation or modernization
over the life cycle of the affected building or buildings to be
renovated or modernized.

B. Such documentation should include a history of the
affected building or buildings, including a chronology of major
renovation and modernization expenses.

C. Applications for the general renovation or modernization of
medical care facilities should include downsizing of beds or
other service capacity when such capacity has not operated at
a reasonable level of efficiency as identified in the relevant
sections of this chapter during the most recent three-year
period.

12 VAC 5-230-570. Equipment.

Applications for the purchase and installation of equipment by
medical care facilities that are not addressed elsewhere in this
chapter should document that the equipment is needed. Such
documentation should clearly indicate that the (i) proposed
equipment is needed to maintain the current level of service
provided, or (i) benefits of the change in service resulting from
the new equipment exceed the costs of purchasing or leasing
and operating the equipment over its useful life.

PART XI.
MEDICAL REHABILITATION.

12 VAC 5-230-580. Accessibility.

Comprehensive inpatient rehabilitation services should be
available within 60 minutes driving time one way, under
normal conditions, of 95% of the population of the planning
region.

12 VAC 5-230-590. Availability.

A. The number of comprehensive and specialized
rehabilitation beds needed in a health planning region will be
projected as follows:

((UR x PROJ. POP.)/365)/.90

Where UR = the use rate expressed as rehabilitation patient
days per population in the health planning region as reported
in the most recent "Industry Report for Virginia Hospitals and
Nursing Facilities" published by Virginia Health Information;
and
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PROJ.POP. = the most recent projected population of the
health planning region three years from the current year as
published by the Virginia Employment Commission.

B. No additional rehabilitation beds should be authorized for a
health planning region in which existing rehabilitation beds
were utilized at an average annual occupancy of less than
90% in the most recently reported year.

Preference will be given to the development of needed
rehabilitation beds through the conversion of underutilized
medical/surgical beds.

C. Notwithstanding subsection A of this section, the need for
proposed inpatient rehabilitation beds will be given
consideration when:

1. The rehabilitation specialty proposed is not currently
offered in the health planning region; and

2. A documented basis for recognizing a need for the
service or beds is provided by the applicant.

12 VAC 5-230-600. Staffing.

Medical rehabilitation facilities should have full-time medical
direction by a physiatrist or other physician with a minimum of
two years experience in the proposed specialized inpatient
medical rehabilitation program.

PART XII.
MENTAL HEALTH SERVICES.

Article 1.
Psychiatric and Substance Abuse Disorder Treatment
Services.

12 VAC 5-230-610. Accessibility.

A. Acute psychiatric, acute substance abuse disorder
treatment services, and intermediate care substance abuse
disorder treatment services should be available within 60
minutes driving time one way, under normal conditions, of
95% of the population.

B. Existing and proposed acute psychiatric, acute substance
abuse disorder treatment, and intermediate care substance
abuse disorder treatment service providers shall have
established plans for the provision of services to indigent
patients which include, at a minimum: (i) the minimum number
of unreimbursed patient days to be provided to indigent
patients who are not Medicaid recipients; (ii) the minimum
number of Medicaid-reimbursed patient days to be provided,
unless the existing or proposed facility is ineligible for
Medicaid participation; (ii) the minimum number of
unreimbursed patient days to be provided to local community
services boards; and (iv) a description of the methods to be
utilized in implementing the indigent patient service plan and
assuring the provision of the projected levels of unreimbursed
and Medicaid-reimbursed patient days.

C. Proposed acute psychiatric, acute substance abuse
disorder treatment, and intermediate care substance abuse
disorder treatment service providers shall have formal
agreements with their identified community services boards
that: (i) specify the number of charity care patient days that
will be provided to the community service board; (i) describe

the mechanisms to monitor compliance with charity care
provisions; (iii) provide for effective discharge planning for all
patients, including return to the patients place of origin or
home state if not Virginia; and (iv) consider admission
priorities based on relative medical necessity.

D. Providers of acute psychiatric, acute substance abuse
disorder treatment, and intermediate care substance abuse
disorder treatment services serving large geographic areas
should establish satellite outpatient facilities to improve patient
access, where appropriate and feasible.

12 VAC 5-230-620. Availability.

A. The combined number of acute psychiatric and acute
substance abuse disorder treatment beds needed in a
planning district with existing acute psychiatric or acute
substance abuse disorder treatment beds or both will be
determined as follows:

((UR x PROJ.POP.)/365)/.75

Where UR = the use rate of the planning district expressed as
the average acute psychiatric and acute substance abuse
disorder treatment patient days per population reported for the
most recent five-year period; and

PROJ.POP. = the projected population of the planning district
five years from the current year as reported in the most recent
published  projections of the Virginia Employment
Commission.

For purposes of this methodology, no beds shall be included
in the inventory of psychiatric or substance abuse disorder
beds when these beds (i) are in facilities operated by the
Department of Mental Health, Mental Retardation and
Substance Abuse Services; (ii) have been converted to other
uses; (iii) have been vacant for six months or more; or (iv) are
not currently staffed and cannot be staffed for acute
psychiatric or substance abuse disorder patient admissions
within 24 hours.

B. Subject to the provisions of 12 VAC 5-230-80, no additional
acute psychiatric or acute substance abuse disorder treatment
beds should be authorized for a planning district with existing
acute psychiatric or acute substance abuse disorder treatment
beds or both if the existing inventory of such beds is greater
than the need identified using the above methodology.

However, consideration will be given to the addition of acute
psychiatric or acute substance abuse disorder beds by
existing medical care facilities in planning districts with an
excess supply of beds when such additions can be justified on
the basis of facility-specific utilization or geographic
remoteness, i.e., driving time of 60 minutes or more, one way
under normal conditions, to alternate acute care facilities. If
the facility with the institutional need for beds is part of a
hospital network, underutilized beds at the other facilities
within the network should be relocated to the facility with the
institutional need if possible.

C. No existing acute psychiatric or acute substance disorder
abuse treatment beds should be relocated unless it can be
reasonably projected that the relocation will not have a
negative impact on the ability of existing acute psychiatric or
substance abuse disorder treatment providers or both to
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continue to provide historic levels of service to Medicaid or
other indigent patients.

D. The combined number of acute psychiatric and acute
substance abuse disorder treatment beds needed in a
planning district without existing acute psychiatric or acute
substance abuse disorder treatment beds will be determined
as follows:

((UR x PROJ.POP.)/365)/.80

Where UR = the use rate of the health planning region in
which the planning district is located expressed as the
average acute psychiatric and acute substance abuse
disorder treatment patient days per population reported for the
most recent five-year period;

PROJ.POP. = the projected population of the planning district
five years from the current year as reported in the most recent
published  projections of the Virginia Employment
Commission.

E. Preference will be given to the development of needed
acute psychiatric and intermediate substance abuse disorder
treatment beds through the conversion of unused general
hospital beds. Preference will also be given to proposals for
acute psychiatric and substance abuse beds demonstrating a
willingness to accept persons under temporary detention
orders (TDO) and to have contractual agreements to serve
populations served by Community Services Boards, whether
through conversion of underutilized general hospital beds or
development of new beds.

F. The number of intermediate care substance disorder abuse
treatment beds needed in a planning district with existing
intermediate care substance abuse disorder treatment beds
will be determined as follows:

((UR x PROJ.POP.)/365)/.75

Where UR = the use rate of the planning district expressed as
the average intermediate care substance abuse disorder
treatment patient days per population reported for the most
recent three-year period; and

PROJ.POP. = the projected population of the planning district
three years from the current year as reported in the most
recent published projections of the Virginia Employment
Commission.

G. Subject to the provisions of 12 VAC 5-230-80, no additional
intermediate care substance abuse disorder treatment beds
should be authorized for a planning district with existing
intermediate care substance abuse disorder treatment beds if
the existing inventory of such beds is greater than the need
identified. No beds in facilities operated by DMHMRSAS will
be included in the inventory of intermediate care substance
abuse disorder beds.

However, consideration will be given to the addition of
intermediate care substance abuse disorder treatment beds
by existing medical care facilities in planning districts with an
excess supply of beds when such addition can be justified on
the basis of facility-specific utilization or geographic
remoteness, i.e., driving time of 60 minutes or more one way
under normal conditions, to alternate acute care facilities. If

the facility with the institutional need for beds is part of a
hospital network, underutilized beds at the other facilities
within the network should be relocated to the facility with the
institutional need if possible.

H. No existing intermediate care substance abuse disorder
treatment beds should be relocated from one site to another
unless it can be reasonably projected that the relocation will
not have a negative impact on the ability of existing
intermediate care substance abuse disorder treatment
providers to continue to provide historic levels of service to
indigent patients.

I. The number of intermediate care substance abuse disorder
treatment beds needed in a planning district without existing
intermediate care substance abuse disorder treatment beds
will be determined as follows:

((UR x PROJ.POP.)/365)/.75

Where UR = the use rate of the health planning region in
which the planning district is located expressed as the
average intermediate care substance abuse disorder
treatment patient days per population reported for the most
recent three-year period;

PROJ.POP. = the projected population of the planning district
three years from the current year as reported in the most
recent published projections of the Virginia Employment
Commission.

J. Preference will be given to the development of needed
intermediate care substance abuse disorder treatment beds
through the conversion of underutilized general hospital beds.

Article 2.
Mental Retardation.

12 VAC 5-230-630. Availability.

The establishment of new ICF/MR facilities should not be
authorized unless the following conditions are met:

1. Alternatives to the proposed service are not available in
the area to be served by the new facility;

2. There is a documented source of referrals for the
proposed new facility;

3. The manner in which the proposed new facility fits into
the continuum of care for the mentally retarded is identified;

4. There are (distinct and unique geographic,
socioeconomic, cultural, transportation, or other factors
affecting access to care that require development of a new
ICF/MR;

5. Alternatives to the development of a new ICF/MR
consistent with the Medicaid waiver program have been
considered and can be reasonably discounted in evaluating
the need for the new facility.

6. The proposed new facility is consistent with the current
DMHMRSAS Comprehensive Plan and the mental
retardation service priorities for the catchment area
identified in the plan;
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7. Ancillary and supportive services needed for the new
facility are available; and

8. Service alternatives for residents of the proposed new
facility who are ready for discharge from the ICF/MR setting
are available.

12 VAC 5-230-640. Continuity; integration.

Each facility should have a written transfer agreement with
one or more hospitals for the transfer of emergency cases if
such hospitalization becomes necessary.

12 VAC 5-230-650. Acceptability.

Mental retardation facilities should meet all applicable
licensure standards as specified in 12 VAC 35-105, Rules and
Regulations of the Licensing of Providers of Mental Health,
Mental Retardation and Substance Abuse Services.

PART XIlI.
PERINATAL SERVICES.

Article 1.
Criteria and Standards for Obstetrical Services.

12 VAC 5-230-660. Accessibility.

Obstetrical services should be located within 30 minutes
driving time one way, under normal conditions, of 95% of the
population in rural areas and within 30 minutes driving time
one way, under normal conditions, in urban and suburban
areas.

12 VAC 5-230-670. Availability.

A. Proposals to establish new obstetrical services in rural
areas should demonstrate that obstetrical volumes within the
travel times listed in 12 VAC 5-230-660 will not be negatively
affected.

B. Proposals to establish new obstetrical services in urban
and suburban areas should demonstrate that a minimum of
2,500 deliveries will be performed annually by the second year
of operation and that obstetrical volumes of existing providers
located within the travel times listed in 12 VAC 5-230-660 will
not be negatively affected.

C. Applications to improve existing obstetrical services, and to
reduce costs through consolidation of two obstetrical services
into a larger, more efficient service will be given preference
over the addition of new services or the expansion of single
service providers.

12 VAC 5-230-680. Continuity.

A. Perinatal service capacity should be developed and sized
to provide routine newborn care to infants delivered in the
associated obstetrics service, and shall have the capability to
stabilize and prepare for transport those infants requiring the
care of a neonatal special care services unit.

B. The application should identify the primary and secondary
neonatal special care center nearest the proposed service and
provide travel time one way, under normal conditions, to those
centers.

Article 2.
Neonatal Special Care Services.

12 VAC 5-230-690. Accessibility.

Neonatal special care services should be located within an
average of 45 minutes driving time one way, under normal
conditions, in urban and suburban areas of hospitals providing
general-level newborn services.

12 VAC 5-230-700. Availability.

A. Existing neonatal special care units located within the travel
times listed in 12 VAC 5-230-660 should achieve 65%
average annual occupancy before new services can be added
to the planning region.

B. Preference will be given to the expansion of existing
services rather than the creation of new services.

12 VAC 5-230-710. Neonatal services.

The application should identify the service area, levels of
service, and capacity of the current general-level newborn
service hospitals to be served within the identified area.

VA.R. Doc. No. R03-117; Filed September 13, 2004, 3:51 p.m.
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TITLE 18. PROFESSIONAL AND
OCCUPATIONAL LICENSING

DEPARTMENT OF HEALTH PROFESSIONS

Title of Reqgulation: 18 VAC 76-20. Regulations Governing
the Prescription Monitoring Program (amending 18 VAC
76-20-60).

Statutory Authority: §§ 54.1-2505 and 54.1-2520 of the Code
of Virginia.

Public Hearing Date: October 18, 2004 - 11 a.m.
Public comments may be submitted until December 3,
2004.
(See Calendar of Events section
for additional information)

Agency Contact: Ralph Orr, Program Manager, Department
of Health Professions, 6603 West Broad Street, 5th Floor,
Richmond, VA 23230-1712, telephone (804) 662-9921, FAX
(804) 662-9943, or e-mail ralph.orr@dhp.virginia.gov.

Basis: The regulation is promulgated under the legal authority
of § 54.1-2505, stating the powers and duties of the Director of
the Department of Health Professions and § 54.1-2520, which
requires the director to promulgate such regulations as are
necessary to implement the prescription monitoring program.
The Code section that sets out the statutory requirements for

disclosure is § 54.1-2523.

Purpose:  The Prescription Monitoring Program (PMP)
contains information about Schedule Il drugs dispensed in
Health Planning Region Il (the Western District of Virginia).
Prescribers are permitted to request information about a
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specific patient, provided the prescriber holds a license issued
by the appropriate regulatory board in the Commonwealth and
provided the request is for the purpose of establishing the
treatment history of the specific patient when that patient is
either under care and treatment by the prescriber or the
prescriber is initiating treatment. The law further requires that
the prescriber obtain written consent to such disclosure from
the patient.

Prescribers report that the requirement for sending a copy of
the written consent is an impediment to requesting information
from the program. While there has been some increase in the
number of inquiries from prescribers to the PMP since its
inception, the advisory committee believes the numbers could
increase with the amended regulation.

December | January | February | March April May
2003 2004 2004 2004 2004 2004
Prescribers 53 33 86 107 89 78

Deaths related to prescription drugs continue to be a major
problem in that region, as verified by the medical examiner. In
2003, there were 213 drug deaths in the Western District - of
those deaths, there were findings of methadone in 85,
hydrocodone in 47, and oxycodone in 44. In 1994, there were
findings of methadone in one case, hydrocodone in zero
cases, and oxycodone in zero cases. The majority of the
deaths a decade ago related to cocaine, whereas today,
prescription drugs (sometimes in combination with cocaine)
represent a serious problem. There is a need to facilitate
access to information by prescribers, so it can be determined
whether a patient is "doctor-shopping" or the recipient of
multiple prescriptions. Prescription drug abuse and drug
deaths in that region have created a significant threat to public
health and safety. The program was intended to provide one
strategy for addressing that problem, and the requirement to
submit the consent form has been an impediment to its full
utilization.

Substance: The amended regulation would eliminate the
requirement for submitting a copy of the consent and allow the
prescriber to attest to having obtained written consent from
the recipient. In addition, the written consent for disclosure
must be maintained as part of the patient record.

Issues: The primary advantage to the public of the
Prescription Monitoring Program, as established by legislation
in the Code of Virginia, is the potential for curtailment of abuse
and diversion of Schedule Il drugs. The impetus for such a
program was precipitated by the problem in Southwest
Virginia with the over-prescribing and abuse of Oxycontin, with
devastating results on families and communities. For the
residents in Health Planning District Ill, this program should be
a deterrent to those who would engage in such practices.
Prescribers are required to obtain written consent from
patients before the system can be queried about the patient’s
prescription history, so there are no disadvantages to the
public. Consent will still be required, and a copy of such
consent maintained in the patient record.

There are no disadvantages to the agency or the
Commonwealth. To the extent queries from prescribers may
deter prescribing for abusers of Schedule Il controlled

substances, there would be advantages to the Commonwealth
in general.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB's
best estimate of these economic impacts.

Summary of the proposed regulation. The Prescription
Monitoring Program (program) requires pharmacies to send
reports to the Department of Health Professions (department)
on the prescriptions they fill that have a very high potential for
abuse. Dispensers1 send reports to the department on the
Schedule 1l prescriptions2 they fill on a semi-monthly basis.
The program is aimed at giving police better ways to
investigate "doctor shopping,” a practice in which drug
abusers fake illness or injury to obtain prescriptions from
multiple physicians. It is also intended to help identify the
doctors who keep abusers in supply.

The program regulations specify criteria for discretionary
disclosure of information from the program database. Under
the current regulations, the director of the department may
disclose information from the database to a prescriber for the
purpose of establishing a treatment history, provided the
request is accompanied by the prescriber's license number,
the prescriber's signature, and a copy of written consent
obtained from the recipient. According to the department, the
requirement to submit a copy of the written consent for
disclosure has been viewed as burdensome and unnecessary.
The department proposes to allow prescribers to attest that
they have obtained written consent in lieu of providing a copy
of the written consent in order to receive information on a
patient's prescription history for Schedule Il drugs. The
prescriber must keep the written consent separate and distinct
from any other consent documents required by the practitioner
and shall maintain it as part of the patient record.

Estimated economic impact. Allowing prescribers to attest to
having obtained written consent rather than sending a copy of
the written consent will save the prescribers and their staff a
small amount of time since they can just send a standard form
saying they have consent instead of spending the time to

' Section 54.1-2519 of the Code of Virginia: “Dispenser’ means a person or
entity that (i) is authorized by law to dispense a covered substance or to
maintain a stock of covered substances for the purpose of dispensing, and (ii)
dispenses the covered substance to a citizen of the Commonwealth regardless
of the location of the dispenser, or who dispenses such covered substance from
a location in Virginia regardless of the location of the recipient.

2 Schedule Il drugs are those considered highly addictive, such as morphine,
OxyContin and methadone. The U.S. Food and Drug Administration maintains
the list of Schedule Il drugs.
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search for the original consent form, copying it, and sending
the copy. It is standard for new patients to give consent when
they fill out new patient forms. Reducing the staff time needed
to request a prescription history from the program may
encourage prescribers to request prescription histories more
often. More frequent requests may increase the number of
times that prescribers find out that a prospective patient has
had Schedule Il drugs proscribed recently and repeatedly,
indicating abuse. In these cases the prescriber can make a
more appropriate decision as to what if any drug to prescribe.

On the other hand, allowing prescribers to attest to having
obtained written consent rather than sending a copy of the
written consent will increase the probability that prescribers
will mistakenly believe and claim that the patient has given
consent when he actually has not. With the requirement that
the prescriber provide a copy of written consent, the
prescriber or his staff must actually find and see the written
consent. Under the proposed requirement that the prescriber
attest to having received written consent, she may mistakenly
believe that written consent was obtained and wrongly attest
to its having been received. The cost associated with the
increased probability that prescribers will mistakenly believe
and claim that the patient has given consent when he actually
has not depends on three factors:

1. First, how much patients are injured by their prescription
history being distributed against their wishes. Having one’s
legal rights violated does produce some difficult to measure
cost for affected individuals.

2. Second, how much the public may benefit from the
distribution of the prescription history. If by obtaining a
prescription history the prescriber determines that the
patient has misrepresented his prescription history, the
prescriber may be able to make a more appropriate
decision as to what if any drug to prescribe.

3. The magnitude of the increased probability.

Information is not readily available for any of the three factors.
Thus, an accurate comparison cannot be made between the
magnitude of the benefit of the proposed amendment
(reduced staff time and prescribers perhaps making better-
informed decisions) with the cost of an increased probability of
prescribers mistakenly believing and claiming that the patient
has given consent when he actually has not. In any case,
since the time saved from sending a standard form indicating
that consent has been received rather than sending a copy of
the original consent form is quite small, the proposed
amendment will not likely result in a large increase in
prescription history requests.

Businesses and entities affected. The proposed regulations
affect prescribers of Schedule Il drugs, such as the 29,106
doctors of medicine, 1,085 doctors of osteopathic medicine,
488 doctors of podiatry, 2,750 interns and residents, and
5,338 dentists in the Commonwealth.®

Localities particularly affected. The proposed regulations
particularly affect the part of Virginia where there has been an

% Source: Department of Health Professions.

epidemic of abuse of the prescription painkiller OxyContin.
According to department, this has been in State Health
Planning Region Ill, which consists of the following localities:
Lee County, Scott County, Wise County, City of Norton,
Dickenson County, Buchanan County, Russell County,
Tazewell County, Washington County, Smyth County,
Grayson County, Carroll County, Wythe County, Bland
County, City of Bristol, City of Galax, Giles County, Pulaski
County, Floyd County, Montgomery County, City of Radford,
Alleghany County, Craig County, Botetourt County, Roanoke
County, City of Clifton Forge, City of Covington, City of Salem,
Roanoke City, Bedford County, Amherst County, Campbell
County, Appomattox County, City of Lynchburg, City of
Bedford, Amherst County, Campbell County, Franklin County,
Patrick County, Henry County, Pittsylvania County, City of
Martinsville, and City of Danville.

Projected impact on employment. The proposed regulations
will not significantly affect employment levels.

Effects on the use and value of private property. The proposal
to allow prescribers to attest that they have obtained written
consent in lieu of providing a copy of the written consent in
order to receive information on a patient’s prescription history
for Schedule Il drugs will save prescribers and their staff a
small amount of labor time. This will increase the value of
prescribers’ practices by a very small amount.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Department of
Health Professions concurs with the analysis of the
Department of Planning and Budget for the proposed
regulation, 18 VAC 76-20, Regulations Governing the
Prescription Monitoring Program, relating to prescriber
submission of patient consent forms.

Summary:

The proposed amendments (i) eliminate the requirement for
submitting a copy of the patient's written consent for
disclosure; (ii) require the prescriber to attest to having
obtained written consent from the patient; and (iii) require
that the written consent for disclosure be maintained as part
of the patient record.

18 VAC 76-20-60. Criteria for discretionary disclosure of
information by the director.

A. In accordance with § 54.1-2523 C of the Code of Virginia,
the director may disclose information in the program to certain
persons provided the request is made in writing on a form
provided by the department.

B. The director may disclose information to:

1. The recipient of the dispensed drugs, provided the
request is accompanied by a copy of a valid photo
identification issued by a government agency of any
jurisdiction in the United States verifying that the recipient is
over the age of 18 and includes a notarized signature of the
requesting party. The report shall be mailed to the address
on the license or delivered to the recipient at the
department.

2. The prescriber for the purpose of establishing a treatment
history, provided the request is accompanied by the
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prescriber's license number issued by the department, the
signature of the prescriber, and a-cepy-of-the attestation of
having obtained written consent ebtained from the recipient.
Such written consent shall be separate and distinct from
any other consent documents required by the practitioner
and shall be maintained as part of the patient record.

3. Another regulatory authority conducting an investigation
or disciplinary proceeding or making a decision on the
granting of a license or certificate, provided the request is
related to an allegation of a possible controlled substance
violation and that it is accompanied by the signature of the
chief executive officer who is authorized to certify orders or
to grant or deny licenses.

4. Governmental entities charged with the investigation and
prosecution of a dispenser, prescriber or recipient
participating in the Virginia Medicaid program, provided the
request is accompanied by the signature of the official
within the Office of the Attorney General responsible for the
investigation.

C. In each case, the request must be complete and provide
sufficient information to ensure the correct identity of the
prescriber, recipient and/or dispenser. Such request shall be
submitted in writing by mail, private delivery service, in person
at the department offices or by facsimile.

D. Except as provided in subsection subdivision B 1 of this
section, the request form shall be signed with an attestation
that the prescription data will not be further disclosed and only
used for the purposes stated in the request and in accordance
with the law.

NOTICE: The forms used in administering 18 VAC 76-20,
Regulations Governing the Prescription Monitoring Program,
are listed below. Any amended or added forms are reflected
in the listing and are published following the listing.

FORMS

Request for Waiver of Reporting Requirements for
Prescription Monitoring Program (eff. 3/63 11/03).

Request to Register as an Authorized Agent to Receive
Information from the Virginia Prescription Monitoring Program
(eff. 3/03).

Request for Disclosure of Information from Prescription
Monitoring Program (eff. /03 3/04).

Recipient Patient Request for Discretionary Disclosure of
Information from Prescription Monitoring Program (eff. #/03
12/03).

Prescriber Request for Discretionary Disclosure of Information
from Prescription Monitoring Program (eff. #03 9/04).

Regulatory Authority Request for Discretionary Disclosure of
Information from Prescription Monitoring Program (eff. 703
12/03).

Investigation under Virginia Medicaid Program; Request for
Discretionary Disclosure of Information from Prescription
Monitoring Program (eff. 203 12/03).
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COMMONWEALTH OF VIRGINIA

Department of Health Professions

Prescription Monitoring Program
6603West Broad Street, 6™ Floor
Richmond, VA 23230-1712
Phone: (804) 662-9129
Fax: (804) 662-9240

REQUEST FOR WAIVER OF REPORTING REQUIREMENTS FOR
PRESCRIPTION MONITORING PROGRAM

Please provide the information requested below. (Print or Type) Use full name not initials

Name of Pharmacy or Permitted Practitioner Permit Number

Street Address City

State Zip Code Area Code and Telephone Number
Name of PIC (Pharmacy only) Virginia License Number of PIC (Pharmacy only)
Signature: Date:

Reason for waiver request: (Check one box below)

] Hardship created by a natural disaster or other emergency beyond the control of the permit holder. Please provide
description:

supervision of a governmental agency. Please attach a description of the research project.

(] Dispensing in a controlled research project approved by a regionally accredited institution of higher education or under the

[J This pharmacy or practitioner dispenses no Schedule II controlled substances.

[J Other: Please provide description below or attach on a separate piece of paper.

For Department Use Only

Date Received ] Approved Director or Designee Signature Date of action

[ Disapproved

Revised 11/2003
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COMMONWEALTH OF VIRGINIA

Department of Health Professions

Prescription Monitoring Program
6603West Broad Street, 6" Floor
Richmond, VA 23230-1712
Phone: (804) 662-9129
Fax: (804) 662-9240)
REQUEST FOR DISCLOSURE OF INFORMATION FROM
PRESCRIPTION MONITORING PROGRAM

Please provide the information requested below. (Print or Type) Use full name not initials

Authorized Agent registered with the Board Case |dentifier Number

Agency Name Agent Registration Number

Street Address City

State Zip Code Area Code and Telephane Number

Purpose of Request:

Specific time period to be covered in report:

[ patient: Date of Birth: Address: -
(DDU Use Only)
[ Prescriber: Virginia License Address:
Number:
Name:
Prescriber’'s DEA Registration #(s) Comments:
(] Dispenser: Virginia License Address:
Name: Number:

| hereby attest that the requested information will not be further disclosed and will only be used for the purposes
stated in the request and in accordance with the law,

Signature: Date:

For Department Use Only
Date Received Date of action

Revised 3/11/04
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%%% COMMONWEALTH OF VIRGINIA

Department of Health Professions

Prescription Monitoring Program
6603West Broad Street, 6" Floor
Richmond, VA 23230-1712
Phone: (804) 662-9129
Fax: (804) 662-9240

PATIENT REQUEST FOR DISCRETIONARY DISCLOSURE OF INFORMATION FROM
PRESCRIPTION MONITORING PROGRAM

Please provide the information requested below. (Print or Type) Use full name not initials

“Full Name Street Address

City State

Zip Code Area Code and Telephone Number

Specific time period to be covered in report:

Request must be accompanied by a copy of a valid photo identification issued by a government agency of any
jurisdiction in the United States verifying that the recipient is over the age of 18.

Request form must include a notarized signature.

Subscribed and sworn to me, a notary public in and for the Commonwealth of Virginia at large, on this day of
__. My commission expires on the _ day of i

Notary Public

For Department Use Only

Date Received Date of action

Revised 12/31/03
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COMMONWEALTH OF VIRGINIA

Department of Health Professions

Prescription Monitoring Program
6603West Broad Street, 6™ Floor
Richmond, VA 23230-1712
Phone: (804) 662-9129
Fax: (804) 662-9240

PRESCRIBER REQUEST FOR DISCRETIONARY DISCLOSURE OF INFORMATION FROM
PRESCRIPTION MONITORING PROGRAM

Please provide the information requested below. (Print or Type) Use full name not initials —‘
Patient's Full Name Date of Birth

‘Street Address City

| State Zip Code

Purpose of Request;

Specific time period to be covered in report: o

| [ Prescriber information: Virginia License Address:
Name:
Phone Number: FAX NUMBER

I'hereby attest that | have received written consent to request this information and that the requested information will
not be further disclosed and will only be used for the purposes stated in the request and in accordance with the law,

Signature: Date:

For Department Use Only

Date Received Date of action

Draft 9/4/04
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COMMONWEALTH OF VIRGINIA

Department of Health Professions

Prescription Monitoring Program
6603West Broad Street, 6" Floor
Richmond, VA 23230-1712
Phone: (804) 662-9129
Fax: (804) 662-9240

REGULATORY AUTHORITY REQUEST FOR DISCRETIONARY DISCLOSURE OF INFORMATION FROM
PRESCRIPTION MONITORING PROGRAM

[ Please provide the information requested below. (Print or Type) Use full name not initials

Full Name Case Identifier Number

-Agency Name (If applicable) Street Address
City State ]
Zip Code Area Code and Area Code and Fax Number

Telephone Number

Purpose of Request:

Specific time period to be covered in report:

(] Patient information: | Address: Date of Birth
Name:

(] Prescriber: Virginia License | Address:

Name: Number:

L] Dispenser: Virginia License | Address:

Name: Number:

| hereby attest that the requested information will not be further disclosed and will only be used for the purposes
stated in the request and in accordance with the law.

Signature; Date:
Additional signature for regulatory authority requesting information,

Executive Officer:

(Print Name)

Signature: Date:

For Department Use Only

Date Received Date of action

L

Revised 12/31/03

VA.R. Doc. No. R04-146; Filed September 8, 2004, 2:22 p.m.
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Roman type indicates existing text of regulations. /talic type indicates new text. Language which has been stricken indicates
text to be deleted. [Bracketed language] indicates a change from the proposed text of the regulation.

TITLE 6. CRIMINAL JUSTICE AND
CORECTIONS

CRIMINAL JUSTICE SERVICES BOARD

REGISTRAR'S NOTICE: The Criminal Justice Services
Board is claiming an exemption from the Administrative
Process Act pursuant to (i) § 2.2-4006 A 2, which excludes
regulations that establish or prescribe agency organization,
internal practice or procedures, including delegations of
authority; and (i) §2.2-4006 A 3, which excludes
regulations that consist only of changes in style or form or
corrections of technical errors. The Criminal Justice
Services Board will receive, consider and respond to
petitions by any interested person at any time with respect
to reconsideration or revision.

Title of Regulation: 6 VAC 20-190. Regulations for Breath
Alcohol Testing (amending 6 VAC 20-190-10, 6 VAC 20-
190-50, 6 VAC 20-190-150 and 6 VAC 20-190-160).

Statutory Authority: § 9.1-102 of the Code of Virginia.
Effective Date: November 3, 2004.

Agency Contact: Judy Kirkendall, Regulatory Coordinator,
Department of Criminal Justice Services, 805 East Broad
Street, Richmond, VA 23219, telephone (804) 786-8003,
FAX (804) 786-0410 or e-mail jkirkendall@dcjs.state.va.us.

Summary:

The amendments make stylistic and technical corrections
to the regulations and clarify breath test administrative
procedures and required forms and records.

6 VAC 20-190-10. Definitions.

The following words and terms when used in this chapter
shall have the following meanings unless the context clearly
indicates otherwise:

"Agency" means any town,—eity.—county—or—state law-

enforcement agency under whose auspices breath tests
are performed.

"Blood alcohol concentration" means percent by weight of
alcohol in a person's blood based upon grams of alcohol
per 100 milliliters of blood or grams of alcohol per 210 liters
of breath.

"Breath test device" means an instrument designed to
perform a quantitative chemical test for alcohol on a sample
of breath of a person subject to the provisions of §§ 18.2-
268.1 through 18.2-268.3, 18.2-268.9, 29.1-738.2, 46.2-
341.26:1 through 46.2-341.26:3 or 46.2-341.26:9 of the
Code of Virginia or a parallel local ordinance.

"Chemical test" or "chemical analysis" means a quantitative
test for alcohol using infrared, or fuel cell methodologies or
a combination thereof performed on a sample or samples of
breath of a person subject to the provisions of §§ 18.2-267,
18.2-268.1 through 18.2-268.3, 18.2-268.9, 29.1-738.1,
29.1-738.2, 46.2-341.25, 46.2-341.26:1 through 46.2-
341.26:3 or 46.2-341.26:9 of the Code of Virginia or a
parallel local ordinance.

"Division" means the Division of Forensic Science.

"Licensee" means a person holding a valid license from the
division to perform a breath test of the type set forth within
these regulations under the provisions of § 18.2-268.9,
§29.1-738.2 or § 46.2-341.26:9 of the Code of Virginia or a
parallel local ordinance.

"Preliminary breath test device" means an instrument
designed to perform a quantitative chemical test for alcohol
on a sample of breath of a person suspected of an offense
subjecting such person to the provisions of § 18.2-267,
29.1-738.1 or 46.2-341.25 of the Code of Virginia.

"Supplies and accessories" means any item, device,
chemical, reagent, tube, mouthpiece, replacement part, or
glassware, whether or not reusable, which is used in
conjunction with a breath test device to determine the blood
alcohol concentration of any person subject to the
provisions of §§ 18.2-268.1 through 18.2-268.3, 18.2-268.9,
29.1-738.2, 46.2-341.26:1 through 46.2-341.26:3 or 46.2-
341.26:9 of the Code of Virginia or a parallel local
ordinance.

6 VAC 20-190-50. Care.

Proper care shall be taken at-al-times to ensure that the

breath test device shall-be is kept free from excessive

moisture, exeessive heat and dust,—as—well—as—any
! onal_iars. ol

6 VAC 20-190-150. Log Records.

B- For-each-breath-test-device-assighed-to-an-ageney;-The
division shall download by modem, at least once each

month, data alse-recorded-on-the-breath-testing-log- from

each breath test device assigned to an agency. The
division shall keep this data on file for at least three years.
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6 VAC 20-190-160. Checklist.

: - A
preventive maintenance checklist provided by the division
shall be completed at least once each month for each
breath test device assigned to an agency. A sigred copy of
this preventative preventive maintenance checklist shall be
submitted to the division to be kept on file for at least three
years.

VA.R. Doc. No. R05-18; Filed September 10, 2004, 12:37 p.m.
L 4 4

TITLE 9. ENVIRONMENT

STATE WATER CONTROL BOARD

REGISTRAR'S NOTICE: The following regulatory action is
exempt from the Administrative Process Act in accordance
with § 2.2-4006 A 4 c of the Code of Virginia, which
excludes regulations that are necessary to meet the
requirements of federal law or regulations provided such
regulations do not differ materially from those required by
federal law or regulation. The State Water Control Board
will receive, consider and respond to petitions by any
interested person at any time with respect to
reconsideration or revision.

Title of Regulation: 9 VAC 25-31. Virginia Pollutant
Discharge Elimination System (VPDES) Permit
Regulation (amending 9 VAC 25-31-10, 9 VAC 25-31-30,
9 VAC 25-31-100, 9 VAC 25-31-130, 9 VAC 25-31-170
and 9 VAC 25-31-200).

Statutory Authority: § 62.1-44.15 of the Code of Virginia
and § 402 of the Clean Water Act (40 CFR Parts 122, 123,
124, 403 and 503).

Effective Date: November 3, 2004.

Agency Contact: Neil Zahradka, Department of
Environmental Quality, P.O. Box 10009, Richmond, VA
23240, telephone (804) 698-4102, FAX (804) 698-4032, or
e-mail nrzahradka@deq.virginia.gov.

Summary:

The existing Virginia Pollutant Discharge Elimination
System (VPDES) Permit Regulation (9 VAC 25-31) has
been amended, where applicable, to reflect changes to
40 CFR Parts 9, 122, 123, and 412 as published in the
Federal Register Volume 68, No. 29, dated February 12,
2003.

The VPDES permit regulation governs the authorization
to manage pollutants from various sources, including
concentrated animal feeding operations (CAFOs). The

State Water Control Board has the authority to administer
the federal National Pollutant Discharge Elimination
System program within the Commonwealth, and as such,
the program is called the Virginia Pollutant Discharge
Elimination System (VPDES). Operations that meet the
federal definition of CAFO found in 40 CFR 122.23(b)
must seek coverage under a NPDES permit. CAFOs are
currently regulated in Virginia under the Virginia Pollution
Abatement (VPA) Permit Regulation (9 VAC 25-32), the
VPA General Permit Regulation for Animal Feeding
Operations (9 VAC 25-192), and the VPA General Permit
Regulation for Poultry Waste Management (9 VAC 25-
630). CAFO’s currently permitted under these
regulations will be required to be permitted under the
VPDES permit regulation (9 VAC 25-31) or VPDES
general permit regulation (9 VAC 25-191).

9 VAC 25-31-10. Definitions.

"Administrator" means the Administrator of the United
States Environmental Protection Agency, or an authorized
representative.

"Animal feeding operation" or "AFO" means a lot or facility
(other than an aquatic animal production facility) where the
following conditions are met: (i) animals (other than aquatic
animals) have been, are, or will be stabled or confined and
fed or maintained for a total of 45 days or more in any 12-
month period, and (ii) crops, vegetation forage growth, or
post-harvest residues are not sustained in the normal
growing season over any portion of the lot or facility.

"Applicable standards and limitations" means all state,
interstate, and federal standards and limitations to which a
discharge, a sewage sludge use or disposal practice, or a
related activity is subject under the Clean Water Act (CWA)
(33 USC § 1251 et seq.) and the law, including effluent
limitations, water quality standards, standards of
performance, toxic effluent standards or prohibitions, best
management practices, pretreatment standards, and
standards for sewage sludge use or disposal under §§ 301,
302, 303, 304, 306, 307, 308, 403 and 405 of CWA.

"Approval authority" means the Director of the Department
of Environmental Quality.

"Approved POTW Pretreatment Program" or "Program" or
"POTW Pretreatment Program" means a program
administered by a POTW that meets the criteria established
in Part VIl (9 VAC 25-31-730 et seq.) of this chapter and
which has been approved by the director or by the
administrator in accordance with 9 VAC 25-31-830.

"Approved program" or "approved state" means a state or
interstate program which has been approved or authorized
by EPA under 40 CFR Part 123 (2000).
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"Aquaculture project" means a defined managed water area
which uses discharges of pollutants into that designated
area for the maintenance or production of harvestable
freshwater, estuarine, or marine plants or animals.

"Average monthly discharge limitation" means the highest
allowable average of daily discharges over a calendar
month, calculated as the sum of all daily discharges
measured during a calendar month divided by the number
of daily discharges measured during that month.

"Average weekly discharge limitation" means the highest
allowable average of daily discharges over a calendar
week, calculated as the sum of all daily discharges
measured during a calendar week divided by the number of
daily discharges measured during that week.

"Best management practices (BMPs)" means schedules of
activities, prohibitions  of  practices, maintenance
procedures, and other management practices to prevent or
reduce the pollution of surface waters. BMPs also include
treatment requirements, operating procedures, and
practices to control plant site run-off, spillage or leaks,
sludge or waste disposal, or drainage from raw material
storage.

"Board" means the Virginia State Water Control Board or
State Water Control Board.

"Bypass" means the intentional diversion of waste streams
from any portion of a treatment facility.

"Class | sludge management facility" means any POTW
identified under Part VIl (9 VAC 25-31-730 et seq.) of this
chapter as being required to have an approved
pretreatment program and any other treatment works
treating domestic sewage classified as a Class | sludge
management facility by the regional administrator, in
conjunction with the director, because of the potential for its
sludge use or disposal practices to adversely affect public
health and the environment.

“Concentrated animal feeding operation” or “CAFO” means
an AFO that is defined as a Large CAFO or as a Medium
CAFO, or that is designated as a Medium CAFO or a Small
CAFO. Any AFO may be designated as a CAFO by the
director in accordance with the provisions of 9 VAC 25-31-
130 B.

1. “Large CAFO.” An AFO is defined as a Large CAFO if
it stables or confines as many or more than the numbers
of animals specified in any of the following categories:

a. 700 mature dairy cows, whether milked or dry;
b. 1,000 veal calves;

c. 1,000 cattle other than mature dairy cows or veal
calves. Cattle includes but is not limited to heifers,
steers, bulls and cow/calf pairs;

d. 2,500 swine each weighing 55 pounds or more;
e. 10,000 swine each weighing less than 55 pounds;
f. 500 horses;
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g. 10,000 sheep or lambs;
h. 55,000 turkeys;

i. 30,000 laying hens or broilers, if the AFO uses a
liquid manure handling system;

J. 125,000 chickens (other than laying hens), if the AFO
uses other than a liquid manure handling system;

k. 82,000 laying hens, if the AFO uses other than a
liquid manure handling system;

1. 30,000 ducks, if the AFO uses other than a liquid
manure handling system; or

m. 5,000 ducks if the AFO uses a liquid manure
handling system.

2. “Medium CAFO.” The term Medium CAFO includes
any AFO with the type and number of animals that fall
within any of the ranges below that has been defined or
designated as a CAFO. An AFO is defined as a Medium
CAFO if:

a. The type and number of animals that it stables or
confines falls within any of the following ranges:

(1) 200 to 699 mature dairy cattle, whether milked or
dW;
(2) 300 to 999 veal calves;

(3) 300 to 999 cattle other than mature dairy cows or
veal calves. Cattle includes but is not limited to
heifers, steers, bulls and cow/calf pairs;

(4) 750 to 2,499 swine each weighing 55 pounds or
more;

(5) 3,000 to 9,999 swine each weighing less than 55
pounds;

(6) 150 to 499 horses;
(7) 3,000 to 9,999 sheep or lambs;

(8) 16,500 to 29,999 laying hens or broilers, if the
AFO uses a liquid manure handling system;

(9) 37,600 to 124,999 chickens (other than laying
hens), if the AFO uses other than a liquid manure
handling system;

(10) 25,000 to 81,999 laying hens, if the AFO uses
other than a liquid manure handling system;

(11) 10,000 to 29,999 ducks, if the AFO uses other
than a liquid manure handling system;

(12) 1,500 to 4,999 ducks, if the AFO uses a liquid
manure handling system; and

b. Either one of the following conditions are met:

(1) Pollutants are discharged into surface waters of
the state through a manmade ditch, flushing system,
or other similar manmade device; or

(2) Pollutants are discharged directly into surface
waters of the state that originate outside of and pass

over, across, or through the facility or otherwise
come into direct contact with the animals confined in
the operation.

3. “Small CAFO.” An AFO that is designated as a CAFO
and is not a Medium CAFO.

"Concentrated aquatic animal production facility" means a
hatchery, fish farm, or other facility which meets the criteria
of this definition, or which the board designates under 9
VAC 25-31-140. A hatchery, fish farm, or other facility is a
concentrated aquatic animal production facility if it contains,
grows, or holds aquatic animals in either of the following
categories:

1. Cold water fish species or other cold water aquatic
animals in ponds, raceways, or other similar structures
which discharge at least 30 days per year but does not
include:

a. Facilities which produce less than 9,090 harvest
weight kilograms (approximately 20,000 pounds) of
aquatic animals per year; and

b. Facilities which feed less than 2,272 kilograms
(approximately 5,000 pounds) of food during the
calendar month of maximum feeding; or

2. Warm water fish species or other warm water aquatic
animals in ponds, raceways, or other similar structures
which discharge at least 30 days per year, but does not
include:

a. Closed ponds which discharge only during periods
of excess run-off; or

b. Facilities which produce less than 45,454 harvest
weight kilograms (approximately 100,000 pounds) of
aquatic animals per year.

Cold water aquatic animals include, but are not limited to,
the Salmonidae family of fish (e.g., trout and salmon).

Warm water aquatic animals include, but are not limited
to, the Ictaluridae, Centrarchidae and Cyprinidae families
of fish (e.g., respectively, catfish, sunfish and minnows).

"Contiguous zone" means the entire zone established by
the United States under Article 24 of the Convention on the
Territorial Sea and the Contiguous Zone (37 FR 11906).

"Continuous discharge" means a discharge which occurs
without interruption throughout the operating hours of the
facility, except for infrequent shutdowns for maintenance,
process changes, or other similar activities.

"Co-permittee" means a permittee to a VPDES permit that
is only responsible for permit conditions relating to the
discharge for which it is the operator.

"CWA" means the Clean Water Act (33 USC § 1251 et
seq.) (formerly referred to as the Federal Water Pollution
Control Act or Federal Water Pollution Control Act
Amendments of 1972) Public Law 92-500, as amended by
Public Law 95-217, Public Law 95-576, Public Law 96-483,
and Public Law 97-117.
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"CWA and regulations" means the Clean Water Act (CWA)
and applicable regulations promulgated thereunder. For
the purposes of this chapter, it includes state program
requirements.

"Daily discharge" means the discharge of a pollutant
measured during a calendar day or any 24-hour period that
reasonably represents the calendar day for purposes of
sampling. For pollutants with limitations expressed in units
of mass, the daily discharge is calculated as the total mass
of the pollutant discharged over the day. For pollutants with
limitations expressed in other units of measurement, the
daily discharge is calculated as the average measurement
of the pollutant over the day.

"Department" means the

Environmental Quality.

Virginia Department of
"Designated project area" means the portions of surface
within which the permittee or permit applicant plans to
confine the cultivated species, using a method or plan or
operation (including, but not limited to, physical
confinement) which, on the basis of reliable scientific
evidence, is expected to ensure that specific individual
organisms comprising an aquaculture crop will enjoy
increased growth attributable to the discharge of pollutants,
and be harvested within a defined geographic area.

"Direct discharge" means the discharge of a pollutant.

"Director" means the Director of the Department of
Environmental Quality or an authorized representative.

"Discharge," when used without qualification, means the
discharge of a pollutant.

"Discharge," when used in Part VII (9 VAC 25-31-730 et
seq.) of this chapter, means "indirect discharge" as defined
in this section.

"Discharge of a pollutant" means:

1. Any addition of any pollutant or combination of
pollutants to surface waters from any point source; or

2. Any addition of any pollutant or combination of
pollutants to the waters of the contiguous zone or the
ocean from any point source other than a vessel or other
floating craft which is being used as a means of
transportation.

This definition includes additions of pollutants into surface
waters from: surface run-off which is collected or channeled
by man; discharges through pipes, sewers, or other
conveyances owned by a state, municipality, or other
person which do not lead to a treatment works; and
discharges through pipes, sewers, or other conveyances,
leading into privately owned treatment works. This term
does not include an addition of pollutants by any indirect
discharger.

"Discharge Monitoring Report (DMR)" means the form
supplied by the department or an equivalent form
developed by the permittee and approved by the board, for
the reporting of self-monitoring results by permittees.

"Draft permit" means a document indicating the board's
tentative decision to issue or deny, modify, revoke and
reissue, terminate, or reissue a permit. A notice of intent to
terminate a permit, and a notice of intent to deny a permit
are types of draft permits. A denial of a request for
modification, revocation and reissuance, or termination is
not a draft permit. A proposed permit is not a draft permit.

"Effluent limitation" means any restriction imposed by the
board on quantities, discharge rates, and concentrations of
pollutants which are discharged from point sources into
surface waters, the waters of the contiguous zone, or the
ocean.

"Effluent limitations guidelines" means a regulation
published by the administrator under § 304(b) of the CWA
to adopt or revise effluent limitations.

"Environmental Protection Agency (EPA)" means the
United States Environmental Protection Agency.

"Existing source" means any source which is not a new
source or a new discharger.

"Facilities or equipment" means buildings, structures,
process or production equipment or machinery which form
a permanent part of a new source and which will be used in
its operation, if these facilities or equipment are of such
value as to represent a substantial commitment to
construct. It excludes facilities or equipment used in
connection with feasibility, engineering, and design studies
regarding the new source or water pollution treatment for
the new source.

"Facility or activity" means any VPDES point source or
treatment works treating domestic sewage or any other
facility or activity (including land or appurtenances thereto)
that is subject to regulation under the VPDES program.

"General permit" means a VPDES permit authorizing a
category of discharges under the CWA and the law within a
geographical area.

"Hazardous substance" means any substance designated
under the Code of Virginia and 40 CFR Part 116 (2000)
pursuant to § 311 of the CWA.

"lllicit discharge" means any discharge to a municipal
separate storm sewer that is not composed entirely of
storm water except discharges pursuant to a VPDES permit
(other than the VPDES permit for discharges from the
municipal separate storm sewer) and discharges resulting
from fire fighting activities.

"Incorporated place" means a city, town, township, or
village that is incorporated under the Code of Virginia.

"Indian country" means (i) all land within the limits of any
Indian reservation under the jurisdiction of the United
States government, notwithstanding the issuance of any
patent, and including rights-of-way running through the
reservation; (ii) all dependent Indian communities with the
borders of the United States whether within the originally or
subsequently acquired territory thereof, and whether within
or without the limits of a state; and (iii) all Indian allotments,
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the Indian titles to which have not been extinguished,
including rights-of-way running through the same.

"Indirect discharge" means the introduction of pollutants
into a POTW from any nondomestic source regulated under
§ 307(b), (c) or (d) of the CWA and the law.

"Indirect discharger" means a nondomestic discharger
introducing pollutants to a POTW.

"Individual control strategy" means a final VPDES permit
with supporting documentation showing that effluent limits
are consistent with an approved wasteload allocation or
other documentation that shows that applicable water
quality standards will be met not later than three years after
the individual control strategy is established.

"Industrial user" or "user" means a source of indirect

discharge.

"Interference" means an indirect discharge which, alone or
in conjunction with an indirect discharge or discharges from
other sources, both: (i) inhibits or disrupts the POTW, its
treatment processes or operations, or its sludge processes,
use or disposal; and therefore (ii) is a cause of a violation
of any requirement of the POTW's VPDES permit (including
an increase in the magnitude or duration of a violation) or of
the prevention of sewage sludge use or disposal in
compliance with the following statutory provisions and
regulations or permits issued thereunder (or more stringent
state or local regulations): Section 405 of the Clean Water
Act, the Solid Waste Disposal Act (SWDA) (including Title
Il, more commonly referred to as the Resource
Conservation and Recovery Act (RCRA) (42 USC § 6901 et
seq.), and including state regulations contained in any state
sludge management plan prepared pursuant to Subtitle D
of the SWDA) the Clean Air Act (42 USC § 701 et seq.), the
Toxic Substances Control Act (15 USC § 2601 et seq.), and
the Marine Protection, Research and Sanctuaries Act (33
USC § 1401 et seq.).

"Interstate agency" means an agency of two or more states
established by or under an agreement or compact
approved by Congress, or any other agency of two or more
states having substantial powers or duties pertaining to the
control of pollution as determined and approved by the
administrator under the CWA and regulations.

"Land application area" means land under the control of an
AFO owner or operator, that is owned, rented, or leased to
which manure, litter or process wastewater from the
production area may be applied.

"Large municipal separate storm sewer system" means all
municipal separate storm sewers that are either:

1. Located in an incorporated place with a population of
250,000 or more as determined by the latest decennial
census by the Bureau of Census (40 CFR Part 122
Appendix F (2000));

2. Located in the counties listed in 40 CFR Part 122
Appendix H (2000), except municipal separate storm
sewers that are located in the incorporated places,
townships or towns within such counties;

3. Owned or operated by a municipality other than those
described in subdivision 1 or 2 of this definition and that
are designated by the board as part of the large or
medium municipal separate storm sewer system due to
the interrelationship between the discharges of the
designated storm sewer and the discharges from
municipal separate storm sewers described under
subdivision 1 or 2 of this definition. In making this
determination the board may consider the following
factors:

a. Physical interconnections between the municipal
separate storm sewers;

b. The location of discharges from the designated
municipal separate storm sewer relative to discharges
from municipal separate storm sewers described in
subdivision 1 of this definition;

c. The quantity and nature of pollutants discharged to
surface waters;

d. The nature of the receiving waters; and
e. Other relevant factors.

4. The board may, upon petition, designate as a large
municipal separate storm sewer system, municipal
separate storm sewers located within the boundaries of a
region defined by a storm water management regional
authority based on a jurisdictional, watershed, or other
appropriate basis that includes one or more of the
systems described in this definition.

"Log sorting" and "log storage facilities" means facilities
whose discharges result from the holding of unprocessed
wood, for example, logs or roundwood with bark or after
removal of bark held in self-contained bodies of water (mill
ponds or log ponds) or stored on land where water is
applied intentionally on the logs (wet decking).

"Major facility" means any VPDES facility or activity
classified as such by the regional administrator in
conjunction with the board.

"Major municipal separate storm sewer outfall (or major
outfall) means a municipal separate storm sewer outfall
that discharges from a single pipe with an inside diameter
of 36 inches or more or its equivalent (discharge from a
single conveyance other than circular pipe which is
associated with a drainage area of more than 50 acres); or
for municipal separate storm sewers that receive storm
water from lands zoned for industrial activity (based on
comprehensive zoning plans or the equivalent), an outfall
that discharges from a single pipe with an inside diameter
of 12 inches or more or from its equivalent (discharge from
other than a circular pipe associated with a drainage area
of two acres or more).

"Manmade" means constructed by man and used for the
purpose of transporting wastes.

"Manure" means manure, bedding, compost and raw
materials or other materials commingled with manure or set
aside for disposal.
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"Maximum daily discharge limitation" means the highest
allowable daily discharge.

"Medium municipal separate storm sewer system" means
all municipal separate storm sewers that are either:

1. Located in an incorporated place with a population of
100,000 or more but less than 250,000, as determined by
the latest decennial census by the Bureau of Census (40
CFR Part 122 Appendix G (2000));

2. Located in the counties listed in 40 CFR Part 122
Appendix | (2000), except municipal separate storm
sewers that are located in the incorporated places,
townships or towns within such counties;

3. Owned or operated by a municipality other than those
described in subdivision 1 or 2 of this definition and that
are designated by the board as part of the large or
medium municipal separate storm sewer system due to
the interrelationship between the discharges of the
designated storm sewer and the discharges from
municipal separate storm sewers described under
subdivision 1 or 2 of this definition. In making this
determination the board may consider the following
factors:

a. Physical interconnections between the municipal
separate storm sewers;

b. The location of discharges from the designated
municipal separate storm sewer relative to discharges
from municipal separate storm sewers described in
subdivision 1 of this definition;

c. The quantity and nature of pollutants discharged to
surface waters;

d. The nature of the receiving waters; or
e. Other relevant factors.

4. The board may, upon petition, designate as a medium
municipal separate storm sewer system, municipal
separate storm sewers located within the boundaries of a
region defined by a storm water management regional
authority based on a jurisdictional, watershed, or other
appropriate basis that includes one or more of the
systems described in subdivisions 1, 2 and 3 of this
definition.

"Municipal separate storm sewer" means a conveyance or
system of conveyances (including roads with drainage
systems, municipal streets, catch basins, curbs, gutters,
ditches, manmade channels, or storm drains):

1. Owned or operated by a state, city, town, county,
district, association, or other public body (created by or
pursuant to state law) having jurisdiction over disposal of
sewage, industrial wastes, storm water, or other wastes,
including special districts under state law such as a
sewer district, flood control district or drainage district, or
similar entity, or an Indian tribe or an authorized Indian
tribal organization, or a designated and approved
management agency under § 208 of the CWA that
discharges to surface waters;

2. Designed or used for collecting or conveying storm
water;

3. Which is not a combined sewer; and

4. Which is not part of a publicly owned treatment works
(POTW).

"Municipal separate storm sewer system" or "MS4" means
storm sewers that are defined as "large" or "medium" or
"small" municipal separate storm sewer systems, or
designated under 9 VAC 25-31-120 A 1.

"Municipality" means a city, town, county, district,
association, or other public body created by or under state
law and having jurisdiction over disposal of sewage,
industrial wastes, or other wastes, or an Indian tribe or an
authorized Indian tribal organization, or a designated and
approved management agency under § 208 of the CWA.

"National Pollutant Discharge Elimination System
(NPDES)" means the national program for issuing,
modifying, revoking and reissuing, terminating, monitoring
and enforcing permits, and imposing and enforcing
pretreatment requirements under §§ 307, 402, 318, and
405 of the CWA. The term includes an approved program.

"National pretreatment standard," "pretreatment standard,"
or "standard," when used in Part VII (9 VAC 25-31-730 et
seq.) of this chapter, means any regulation containing
pollutant discharge limits promulgated by the EPA in
accordance with § 307(b) and (c) of the CWA, which
applies to industrial users. This term includes prohibitive
discharge limits established pursuant to 9 VAC 25-31-770.

"New discharger" means any building, structure, facility, or
installation:

1. From which there is or may be a discharge of
pollutants;

2. That did not commence the discharge of pollutants at
a particular site prior to August 13, 1979;

3. Which is not a new source; and

4. Which has never received a finally effective VPDES
permit for discharges at that site.

This definition includes an indirect discharger which
commences discharging into surface waters after August
13, 1979. It also includes any existing mobile point source
(other than an offshore or coastal oil and gas exploratory
drilling rig or a coastal oil and gas developmental drilling
rig) such as a seafood processing rig, seafood processing
vessel, or aggregate plant, that begins discharging at a site
for which it does not have a permit; and any offshore or
coastal mobile oil and gas exploratory drilling rig or coastal
mobile oil and gas developmental drilling rig that
commences the discharge of pollutants after August 13,
1979.

"New source," except when used in Part VIl of this chapter,
means any building, structure, facility, or installation from
which there is or may be a discharge of pollutants, the
construction of which commenced:
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(a) After promulgation of standards of performance
under § 306 of the CWA which are applicable to such
source; or

(b) After proposal of standards of performance in
accordance with § 306 of the CWA which are
applicable to such source, but only if the standards are
promulgated in accordance with § 306 of the CWA
within 120 days of their proposal.

"New source," when used in Part VII of this chapter, means
any building, structure, facility, or installation from which
there is or may be a discharge of pollutants, the
construction of which commenced after the publication of
proposed pretreatment standards under § 307(c) of the
CWA which will be applicable to such source if such
standards are thereafter promulgated in accordance with
that section, provided that:

1. a. The building, structure, facility or installation is
constructed at a site at which no other source is located;

b. The building, structure, facility, or installation totally
replaces the process or production equipment that
causes the discharge of pollutants at an existing
source; or

c. The production of wastewater generating processes
of the building, structure, facility, or installation are
substantially independent of an existing source at the
same site. In determining whether these are
substantially independent, factors such as the extent to
which the new facility is integrated with the existing
plant, and the extent to which the new facility is
engaged in the same general type of activity as the
existing source should be considered.

2. Construction on a site at which an existing source is
located results in a modification rather than a new source
if the construction does not create a new building,
structure, facility, or installation meeting the criteria of
subdivision 1 b or ¢ of this definition but otherwise alters,
replaces, or adds to existing process or production
equipment.

3. Construction of a new source as defined under this
subdivision has commenced if the owner or operator has:

a. Begun, or caused to begin, as part of a continuous
on-site construction program:

(1) Any placement, assembly, or installation of
facilities or equipment; or

(2) Significant site preparation work including
clearing, excavation, or removal of existing buildings,
structures, or facilities which is necessary for the
placement, assembly, or installation of new source
facilities or equipment; or

b. Entered into a binding contractual obligation for the
purchase of facilities or equipment which are intended
to be used in its operation within a reasonable time.
Options to purchase or contracts which can be
terminated or modified without substantial loss, and
contracts for feasibility, engineering, and design

studies do not constitute a contractual obligation under
this subdivision.

"Outfall," when used in reference to municipal separate
storm sewers, means a point source at the point where a
municipal separate storm sewer discharges to surface
waters and does not include open conveyances connecting
two municipal separate storm sewers, or pipes, tunnels or
other conveyances which connect segments of the same
stream or other surface waters and are used to convey
surface waters.

"Overburden" means any material of any nature,
consolidated or unconsolidated, that overlies a mineral
deposit, excluding topsoil or similar naturally occurring
surface materials that are not disturbed by mining
operations.

"Owner" means the Commonwealth or any of its political
subdivisions including, but not limited to, sanitation district
commissions and authorities, and any public or private
institution, corporation, association, firm or company
organized or existing under the laws of this or any other
state or country, or any officer or agency of the United
States, or any person or group of persons acting
individually or as a group that owns, operates, charters,
rents, or otherwise exercises control over or is responsible
for any actual or potential discharge of sewage, industrial
wastes, or other wastes to state waters, or any facility or
operation that has the capability to alter the physical,
chemical, or biological properties of state waters in
contravention of § 62.1-44.5 of the Code of Virginia.

"Owner" or "operator" means the owner or operator of any
facility or activity subject to regulation under the VPDES
program.

"Pass through" means a discharge which exits the POTW
into state waters in quantities or concentrations which,
alone or in conjunction with a discharge or discharges from
other sources, is a cause of a violation of any requirement
of the POTW's VPDES permit (including an increase in the
magnitude or duration of a violation).

"Permit" means an authorization, certificate, license, or
equivalent control document issued by the board to
implement the requirements of this chapter.  Permit
includes a VPDES general permit. Permit does not include
any permit which has not yet been the subject of final
agency action, such as a draft permit or a proposed permit.

"Person" means an individual, corporation, partnership,
association, a governmental body, a municipal corporation,
or any other legal entity.

"Point source" means any discernible, confined, and
discrete conveyance including, but not limited to, any pipe,
ditch, channel, tunnel, conduit, well, discrete fissure,
container, rolling stock, concentrated animal feeding
operation, landfill leachate collection system, vessel, or
other floating craft from which pollutants are or may be
discharged. This term does not include return flows from
irrigated agriculture or agricultural storm water run-off.

Virginia Register of Regulations

134



Final Regulations

"Pollutant" means dredged spoil, solid waste, incinerator
residue, filter backwash, sewage, garbage, sewage sludge,
munitions, chemical wastes, biological materials,
radioactive materials (except those regulated under the
Atomic Energy Act of 1954, as amended (42 USC § 2011 et
seq.)), heat, wrecked or discarded equipment, rock, sand,
cellar dirt and industrial, municipal, and agricultural waste
discharged into water. It does not mean:

1. Sewage from vessels; or

2. Water, gas, or other material which is injected into a
well to facilitate production of oil or gas, or water derived
in association with oil and gas production and disposed
of in a well if the well used either to facilitate production
or for disposal purposes is approved by the board, and if
the board determines that the injection or disposal will
not result in the degradation of ground or surface water
resources.

"POTW treatment plant" means that portion of the POTW
which is designed to provide treatment (including recycling
and reclamation) of municipal sewage and industrial waste.

"Pretreatment" means the reduction of the amount of
pollutants, the elimination of pollutants, or the alteration of
the nature of pollutant properties in wastewater prior to or in
lieu of discharging or otherwise introducing such pollutants
into a POTW. The reduction or alteration may be obtained
by physical, chemical or biological processes, process
changes or by other means, except as prohibited in Part VII
of this chapter.  Appropriate pretreatment technology
includes control equipment, such as equalization tanks or
facilities, for protection against surges or slug loadings that
might interfere with or otherwise be incompatible with the
POTW. However, where wastewater from a regulated
process is mixed in an equalization facility with unregulated
wastewater or with wastewater from another regulated
process, the effluent from the equalization facility must
meet an adjusted pretreatment limit calculated in
accordance with Part VIl of this chapter.

"Pretreatment requirements" means any requirements
arising under Part VIl of this chapter including the duty to
allow or carry out inspections, entry or monitoring activities;
any rules, regulations, or orders issued by the owner of a
publicly owned treatment works; or any reporting
requirements imposed by the owner of a publicly owned
treatment works or by the regulations of the board.
Pretreatment requirements do not include the requirements
of a national pretreatment standard.

"Primary industry category" means any industry category
listed in the NRDC settlement agreement (Natural
Resources Defense Council et al. v. Train, 8 E.R.C. 2120
(D.D.C. 1976), modified 12 E.R.C. 1833 (D.D.C. 1979));
also listed in 40 CFR Part 122 Appendix A (2000).

"Privately owned treatment works (PVOTW)" means any
device or system which is (i) used to treat wastes from any
facility whose operator is not the operator of the treatment
works and (ii) not a POTW.

"Process wastewater" means any water which, during
manufacturing or processing, comes into direct contact with

or results from the production or use of any raw material,
intermediate product, finished product, byproduct, or waste
product. Process wastewater from an AFO means water
directly or indirectly used in the operation of the AFO for
any of the following: spillage or overflow from animal or
poultry watering systems; washing, cleaning, or flushing
pens, barns, manure pits, or other AFO facilities; direct
contact swimming, washing, or spray cooling of the
animals; or dust control. Process wastewater from an AFO
also includes any water that comes into contact with any
raw materials, products, or byproducts including manure,
litter, feed, milk, eggs or bedding.

“Production area” means that part of an AFO that includes
the animal confinement area, the manure storage area, the
raw materials storage area, and the waste containment
areas. The animal confinement area includes but is not
limited to open lots, housed lots, feedlots, confinement
houses, stall barns, free stall barns, milkrooms, milking
centers, cowyards, barnyards, medication pens, walkers,
animal walkways, and stables. The manure storage area
includes but is not limited to lagoons, runoff ponds, storage
sheds, stockpiles, under house or pit storages, liquid
impoundments, static piles, and composting piles. The raw
materials storage areas includes but is not limited to feed
silos, silage bunkers, and bedding materials. The waste
containment area includes but is not limited to settling
basins, and areas within berms and diversions that
separate uncontaminated storm water. Also included in the
definition of production area is any egg washing or egg
processing facility, and any area used in the storage,
handling, treatment, or disposal of mortalities.

"Proposed permit" means a VPDES permit prepared after
the close of the public comment period (and, when
applicable, any public hearing and administrative appeals)
which is sent to EPA for review before final issuance. A
proposed permit is not a draft permit.

"Publicly owned treatment works (POTW)" means a
treatment works as defined by § 212 of the CWA, which is
owned by a state or municipality (as defined by § 502(4) of
the CWA). This definition includes any devices and systems
used in the storage, treatment, recycling, and reclamation
of municipal sewage or industrial wastes of a liquid nature.
It also includes sewers, pipes, and other conveyances only
if they convey wastewater to a POTW treatment plant. The
term also means the municipality as defined in § 502(4) of
the CWA, which has jurisdiction over the indirect
discharges to and the discharges from such a treatment
works.

"Recommencing discharger" means a source which
recommences discharge after terminating operations.

"Regional administrator" means the Regional Administrator
of Region Il of the Environmental Protection Agency or the
authorized representative of the regional administrator.

"Rock crushing and gravel washing facilities" means
facilities which process crushed and broken stone, gravel,
and riprap.
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"Run-off coefficient" means the fraction of total rainfall that
will appear at a conveyance as run-off.

"Schedule of compliance" means a schedule of remedial
measures included in a permit, including an enforceable
sequence of interim requirements (for example, actions,
operations, or milestone events) leading to compliance with
the law, the CWA and regulations.

"Secondary industry category" means any industry category
which is not a primary industry category.

"Secretary" means the Secretary of the Army, acting
through the Chief of Engineers.

"Septage" means the liquid and solid material pumped from
a septic tank, cesspool, or similar domestic sewage
treatment system, or a holding tank when the system is
cleaned or maintained.

"Severe property damage" means substantial physical
damage to property, damage to the treatment facilities
which causes them to become inoperable, or substantial
and permanent loss of natural resources which can
reasonably be expected to occur in the absence of a
bypass. Severe property damage does not mean economic
loss caused by delays in production.

"Sewage from vessels" means human body wastes and the
wastes from toilets and other receptacles intended to
receive or retain body wastes that are discharged from
vessels and regulated under § 312 of CWA.

"Sewage sludge" means any solid, semisolid, or liquid
residue removed during the treatment of municipal waste
water or domestic sewage. Sewage sludge includes, but is
not limited to, solids removed during primary, secondary, or
advanced waste water treatment, scum, domestic septage,
portable toilet pumpings, type Ill marine sanitation device
pumpings, and sewage sludge products. Sewage sludge
does not include grit or screenings, or ash generated during
the incineration of sewage sludge.

"Sewage sludge use" or "disposal practice" means the
collection, storage, treatment, transportation, processing,
monitoring, use, or disposal of sewage sludge.

"Significant industrial user," except
subdivision 3 of this definition, means:

as provided in

1. All industrial users subject to Categorical Pretreatment
Standards under 9 VAC 25-31-780 and incorporated by
reference in 9 VAC 25-31-30; and

2. Any other industrial user that: discharges an average
of 25,000 gallons per day or more of process wastewater
to the POTW (excluding sanitary, noncontact cooling and
boiler blowdown wastewater); contributes a process
wastestream which makes up 5.0% or more of the
average dry weather hydraulic or organic capacity of the
POTW treatment plant; or is designated as such by the
Control Authority, as defined in 9 VAC 25-31-840 A, on
the basis that the industrial user has a reasonable
potential for adversely affecting the POTW's operation or
for violating any pretreatment standard or requirement.

3. Upon a finding that an industrial user meeting the
criteria in subdivision 2 of this definition has no
reasonable potential for adversely affecting the POTW's
operation or for violating any pretreatment standard or
requirement, the control authority may at any time, on its
own initiative or in response to a petition received from
an industrial user or POTW, and in accordance with Part
VII (9 VAC 25-31-730 et seq.) of this chapter, determine
that such industrial user is not a significant industrial
user.

"Significant materials”" means, but is not limited to: raw

materials; fuels; materials such as solvents, detergents,
and plastic pellets; finished materials such as metallic
products; raw materials used in food processing or
production; hazardous substances designated under §

101(14) of CERCLA (42 USC § 9601(14)); any chemical
the facility is required to report pursuant to§ 313 of Title IlI
of SARA (42 USC § 11023); fertilizers; pesticides; and
waste products such as ashes, slag and sludge that have
the potential to be released with storm water discharges.

"Silvicultural point source" means any discernible, confined
and discrete conveyance related to rock crushing, gravel
washing, log sorting, or log storage facilities which are
operated in connection with silvicultural activities and from
which pollutants are discharged into surface waters. The
term does not include nonpoint source silvicultural activities
such as nursery operations, site preparation, reforestation
and subsequent cultural treatment, thinning, prescribed
burning, pest and fire control, harvesting operations,
surface drainage, or road construction and maintenance
from which there is natural run-off. However, some of
these activities (such as stream crossing for roads) may
involve point source discharges of dredged or fill material
which may require a CWA § 404 permit.

"Site" means the land or water area where any facility or
activity is physically located or conducted, including
adjacent land used in connection with the facility or activity.

"Sludge-only facility" means any treatment works treating
domestic sewage whose methods of sewage sludge use or
disposal are subject to regulations promulgated pursuant to
the law and § 405(d) of the CWA, and is required to obtain
a VPDES permit.

"Small municipal separate storm sewer system" or "small
MS4" means all separate storm sewers that are (i) owned
or operated by the United States, a state, city, town,
borough, county, parish, district, association, or other public
body (created by or pursuant to state law) having
jurisdiction over disposal of sewage, industrial wastes,
storm water, or other wastes, including special districts
under state law such as a sewer district, flood control
district or drainage district, or similar entity, or an Indian
tribe or an authorized Indian tribal organization, or a
designated and approved management agency under
§ 208 of the CWA that discharges to surface waters and (ii)
not defined as "large" or "medium" municipal separate
storm sewer systems or designated under 9 VAC 25-31-
120 A 1. This term includes systems similar to separate
storm sewer systems n municipalities, such as systems at
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military bases, large hospital or prison complexes, and
highway and other thoroughfares. The term does not
include separate storm sewers in very discrete areas, such
as individual buildings.

"Source" means any building, structure, facility, or
installation from which there is or may be a discharge of
pollutants.

"Standards for sewage sludge use or disposal" means the
regulations promulgated pursuant to the law and § 405(d)
of the CWA which govern minimum requirements for sludge
quality, management practices, and monitoring and
reporting applicable to sewage sludge or the use or
disposal of sewage sludge by any person.

"State" means the Commonwealth of Virginia.

"State/EPA agreement" means an agreement between the
regional administrator and the state which coordinates EPA
and state activities, responsibilities and programs including
those under the CWA and the law.

"State Water Control Law" or "Law" means Chapter 3.1
(§ 62.1-44.2 et seq.) of Title 62.1 of the Code of Virginia.

"Storm water" means storm water run-off, snow melt run-
off, and surface run-off and drainage.

"Storm water discharge associated with industrial activity"
means the discharge from any conveyance which is used
for collecting and conveying storm water and which is
directly related to manufacturing, processing or raw
materials storage areas at an industrial plant. The term
does not include discharges from facilities or activities
excluded from the VPDES program. For the categories of
industries identified in this definition, the term includes, but
is not limited to, storm water discharges from industrial
plant yards; immediate access roads and rail lines used or
traveled by carriers of raw materials, manufactured
products, waste material, or by-products used or created by
the facility; material handling sites; refuse sites; sites used
for the application or disposal of process waste waters;
sites used for the storage and maintenance of material
handling equipment; sites used for residual treatment,
storage, or disposal; shipping and receiving areas;
manufacturing buildings; storage areas (including tank
farms) for raw materials, and intermediate and final
products; and areas where industrial activity has taken
place in the past and significant materials remain and are
exposed to storm water. For the purposes of this definition,
material handling activities include the storage, loading and
unloading, transportation, or conveyance of any raw
material, intermediate product, final product, by-product, or
waste product. The term excludes areas located on plant
lands separate from the plant's industrial activities, such as
office buildings and accompanying parking lots as long as
the drainage from the excluded areas is not mixed with
storm water drained from the above described areas.
Industrial facilities (including industrial facilities that are
federally, state, or municipally owned or operated that meet
the description of the facilities listed in subdivisions 1
through 11 of this definition) include those facilities
designated under the provisions of 9 VAC 25-31-120 A 1 e.

The following categories of facilities are considered to be
engaging in industrial activity for purposes of this
subsection:

1. Facilities subject to storm water effluent limitations
guidelines, new source performance standards, or toxic
pollutant effluent standards (except facilities with toxic
pollutant effluent standards which are exempted under
category 11);

2. Facilites classified as Standard Industrial
Classifications 24 (except 2434), 26 (except 265 and
267), 28 (except 283), 29, 311, 32 (except 323), 33,
3441, 373;

3. Facilities classified as Standard Industrial
Classifications 10 through 14 (mineral industry) including
active or inactive mining operations (except for areas of
coal mining operations no longer meeting the definition of
a reclamation area under 40 CFR 434.11(1) (2000)
because the performance bond issued to the facility by
the appropriate SMCRA authority has been released, or
except for areas of non-coal mining operations which
have been released from applicable state or federal
reclamation requirements after December 17, 1990) and
oil and gas exploration, production, processing, or
treatment operations, or transmission facilities that
discharge storm water contaminated by contact with or
that has come into contact with, any overburden, raw
material, intermediate products, finished products, by-
products, or waste products located on the site of such
operations; (inactive mining operations are mining sites
that are not being actively mined, but which have an
identifiable owner/operator; inactive mining sites do not
include sites where mining claims are being maintained
prior to disturbances associated with the extraction,
beneficiation, or processing of mined materials, nor sites
where minimal activities are undertaken for the sole
purpose of maintaining a mining claim);

4. Hazardous waste treatment, storage, or disposal
facilities, including those that are operating under interim
status or a permit under Subtitle C of RCRA (42 USC
§ 6901 et seq.);

5. Landfills, land application sites, and open dumps that
receive or have received any industrial wastes (waste
that is received from any of the facilities described under
this subsection) including those that are subject to
regulation under Subtitle D of RCRA (42 USC § 6901 et
seq.);

6. Facilities involved in the recycling of materials,
including metal scrapyards, battery reclaimers, salvage
yards, and automobile junkyards, including but limited to
those classified as Standard Industrial Classification
5015 and 5093;

7. Steam electric power generating facilities, including
coal handling sites;

8. Transportation facilities classified as Standard
Industrial Classifications 40, 41, 42 (except 4221-25), 43,
44, 45, and 5171 which have vehicle maintenance shops,
equipment cleaning operations, or airport deicing
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operations. Only those portions of the facility that are
either involved in vehicle maintenance (including vehicle
rehabilitation, mechanical repairs, painting, fueling, and
lubrication), equipment cleaning operations, airport
deicing operations, or which are otherwise identified
under subdivisions 1 through 7 or 9 through 11 of this
definition are associated with industrial activity;

9. Treatment works treating domestic sewage or any
other sewage sludge or wastewater treatment device or
system, used in the storage treatment, recycling, and
reclamation of municipal or domestic sewage, including
land dedicated to the disposal of sewage sludge that are
located within the confines of the facility, with a design
flow of 1.0 mgd or more, or required to have an approved
pretreatment program. Not included are farm lands,
domestic gardens or lands used for sludge management
where sludge is beneficially reused and which are not
physically located in the confines of the facility, or areas
that are in compliance with § 405 of the CWA,;

10. Construction activity including clearing, grading and
excavation activities except: operations that result in the
disturbance of less than five acres of total land area.
Construction activity also includes the disturbance of less
than five acres of total land area that is part of a larger
common plan of development or sale if the larger
common plan will ultimately disturb five acres or more;
and

11. Facilities under Standard Industrial Classifications 20,
21, 22, 23, 2434, 25, 265, 267, 27, 283, 30, 31 (except
311), 323, 34 (except 3441), 35, 36, 37 (except 373), 38,
39, and 4221-25.

"Storm water discharge associated with small construction
activity" means the discharge of storm water from:

1. Construction activities including clearing, grading, and
excavating that result in land disturbance of equal to or
greater than one acre and less than five acres. Small
construction activity also includes the disturbance of less
than one acre of total land area that is part of a larger
common plan of development or sale if the larger
common plan will ultimately disturb equal to or greater
than one and less than five acres. Small construction
activity does not include routine maintenance that is
performed to maintain the original line and grade,
hydraulic capacity, or original purpose of the facility. The
board may waive the otherwise applicable requirements
in a general permit for a storm water discharge from
construction activities that disturb less than five acres
where storm water controls are not needed based on a
"total maximum daily load" (TMDL) approved or
established by EPA that addresses the pollutant(s) of
concern or, for nonimpaired waters that do not require
TMDLs, an equivalent analysis that determines
allocations for small construction sites for the pollutant(s)
of concern or that determines that such allocations are
not needed to protect water quality based on
consideration of existing in-stream concentrations,
expected growth in pollutant contributions from all
sources, and a margin of safety. For the purpose of this

subdivision, the pollutant(s) of concern include sediment
or a parameter that addresses sediment (such as total
suspended solids, turbidity or siltation) and any other
pollutant that has been identified as a cause of
impairment of any water body that will receive a
discharge from the construction activity. The operator
must certify to the board that the construction activity will
take place, and storm water discharges will occur, within
the drainage area addressed by the TMDL or equivalent
analysis.

2. Any other construction activity designated by the either
the board or the EPA regional administrator, based on
the potential for contribution to a violation of a water
quality standard or for significant contribution of
pollutants to surface waters.

"Submission" means: (i) a request by a POTW for approval
of a pretreatment program to the regional administrator or
the director; (i) a request by POTW to the regional
administrator or the director for authority to revise the
discharge limits in categorical pretreatment standards to
reflect POTW pollutant removals; or (iii) a request to the
EPA by the director for approval of the Virginia
pretreatment program.

"Surface waters" means:

1. All waters which are currently used, were used in the
past, or may be susceptible to use in interstate or foreign
commerce, including all waters which are subject to the
ebb and flow of the tide;

2. All interstate waters, including interstate wetlands;

3. All other waters such as intrastate lakes, rivers,
streams (including intermittent streams), mudflats,
sandflats, wetlands, sloughs, prairie potholes, wet
meadows, playa lakes, or natural ponds the use,
degradation, or destruction of which would affect or could
affect interstate or foreign commerce including any such
waters:

a. Which are or could be used by interstate or foreign
travelers for recreational or other purposes;

b. From which fish or shellfish are or could be taken
and sold in interstate or foreign commerce; or

c. Which are used or could be used for industrial
purposes by industries in interstate commerce.

4. All impoundments of waters otherwise defined as
surface waters under this definition;

5. Tributaries of waters identified in subdivisions 1
through 4 of this definition;

6. The territorial sea; and

7. Wetlands adjacent to waters (other than waters that
are themselves wetlands) identified in subdivisions 1
through 6 of this definition.

Waste treatment systems, including treatment ponds or
lagoons designed to meet the requirements of the CWA
and the law, are not surface waters. Surface waters do not

Virginia Register of Regulations

138



Final Regulations

include prior converted cropland. Notwithstanding the
determination of an area's status as prior converted
cropland by any other agency, for the purposes of the
Clean Water Act, the final authority regarding the Clean
Water Act jurisdiction remains with the EPA.

"Total dissolved solids" means the total dissolved
(filterable) solids as determined by use of the method
specified in 40 CFR Part 136 (2000).

"Toxic pollutant" means any pollutant listed as toxic under
§ 307(a)(1) of the CWA or, in the case of sludge use or
disposal practices, any pollutant identified in regulations
implementing § 405(d) of the CWA.

"Treatment facility" means only those mechanical power
driven devices necessary for the transmission and
treatment of pollutants (e.g., pump stations, unit treatment
processes).

"Treatment works" means any devices and systems used
for the storage, treatment, recycling or reclamation of
sewage or liquid industrial waste, or other waste or
necessary to recycle or reuse water, including intercepting
sewers, outfall sewers, sewage collection systems,
individual systems, pumping, power and other equipment
and their appurtenances; extensions, improvements,
remodeling, additions, or alterations thereof; and any
works, including land that will be an integral part of the
treatment process or is used for ultimate disposal of
residues resulting from such treatment; or any other
method or system used for preventing, abating, reducing,
storing, treating, separating, or disposing of municipal
waste or industrial waste, including waste in combined
sewer water and sanitary sewer systems.

"Treatment works treating domestic sewage" means a
POTW or any other sewage sludge or waste water
treatment devices or systems, regardless of ownership
(including federal facilities), used in the storage, treatment,
recycling, and reclamation of municipal or domestic
sewage, including land dedicated for the disposal of
sewage sludge. This definition does not include septic
tanks or similar devices. For purposes of this definition,
domestic sewage includes waste and waste water from
humans or household operations that are discharged to or
otherwise enter a treatment works.

"TWTDS"
sewage.

means treatment works treating domestic

"Uncontrolled sanitary landfill' means a landfill or open
dump, whether in operation or closed, that does not meet
the requirements for run-on or run-off controls established
pursuant to subtitle D of the Solid Waste Disposal Act (42
USC § 6901 et seq.).

"Upset," except when used in Part VII of this chapter,
means an exceptional incident in which there is
unintentional and temporary noncompliance  with
technology based permit effluent limitations because of
factors beyond the reasonable control of the permittee. An
upset does not include noncompliance to the extent caused
by operational error, improperly designed treatment

facilities, inadequate treatment facilities, lack of preventive
maintenance, or careless or improper operation.

"Variance" means any mechanism or provision under §§
301 or § 316 of the CWA or under 40 CFR Part 125 (2000),
or in the applicable effluent limitations guidelines which
allows modification to or waiver of the generally applicable
effluent limitation requirements or time deadlines of the
CWA. This includes provisions which allow the
establishment of alternative limitations based on
fundamentally different factors or on §§ 301(c), 301(g),
301(h), 301(i), or 316(a) of the CWA.

"Virginia Pollutant Discharge Elimination System (VPDES)
permit" means a document issued by the board pursuant to
this chapter authorizing, under prescribed conditions, the
potential or actual discharge of pollutants from a point
source to surface waters and the use or disposal of sewage
sludge. Under the approved state program, a VPDES
permit is equivalent to an NPDES permit.

"VPDES application" or "application" means the standard
form or forms, including any additions, revisions or
modifications to the forms, approved by the administrator
and the board for applying for a VPDES permit.

"Wastewater," when used in Part VIl of this chapter, means
liquid and water carried industrial wastes and domestic
sewage from residential dwellings, commercial buildings,
industrial and manufacturing facilities and institutions,
whether treated or untreated, which are contributed to the
POTW.

"Wastewater works operator" means any individual
employed or appointed by any owner, and who is
designated by such owner to be the person in responsible
charge, such as a supervisor, a shift operator, or a
substitute in charge, and whose duties include testing or
evaluation to control wastewater works operations. Not
included in this definition are superintendents or directors of
public works, city engineers, or other municipal or industrial
officials whose duties do not include the actual operation or
direct supervision of wastewater works.

"Water Management Division Director" means the director
of the Region Il Water Management Division of the
Environmental Protection Agency or this person's
delegated representative.

"Wetlands" means those areas that are inundated or
saturated by surface or groundwater at a frequency and
duration sufficient to support, and that under normal
circumstances do support, a prevalence of vegetation
typically adapted for life in saturated soil conditions.
Wetlands generally include swamps, marshes, bogs, and
similar areas.

"Whole effluent toxicity" means the aggregate toxic effect of
an effluent measured directly by a toxicity test.

9 VAC 25-31-30. Federal effluent guidelines.

A. The following federal
incorporated by reference:

Aluminum Forming 40 CFR Part 467 (2000)

regulations are hereby
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Asbestos Manufacturing 40 CFR Part 427 (2000)
Battery Manufacturing 40 CFR Part 461 (2000)

Canned and Preserved Fruits and Vegetables 40 CFR Part
407 (2000)

Canned and Preserved Seafood 40 CFR Part 408 (2000)
Carbon Black Manufacturing 40 CFR Part 458 (2000)
Cement Manufacturing 40 CFR Part 411 (2000)
Centralized Waste Treatment 40 CFR Part 437 (2000)
Coal Mining 40 CFR Part 434 (2000)

Coil Coating 40 CFR Part 465 (2000)

Copper Forming 40 CFR Part 468 (2000)

Dairy Products 40 CFR Part 405 (2000)

Electrical and Electronic Components 40 CFR Part 469
(2000)

Electroplating 40 CFR Part 413 (2000)

Explosives Manufacturing 40 CFR Part 457 (2000)
Feedlots 40 CFR Part 412 (2000 2002)

Ferroalloy Manufacturing 40 CFR Part 424 (2000)
Fertilizer Manufacturing 40 CFR Part 418 (2000)
Glass Manufacturing 40 CFR Part 426 (2000)
Grain Mills 40 CFR Part 406 (2000)

Gum and Wood Chemicals Manufacturing 40 CFR Part 454
(2000)

Hospitals 40 CFR Part 460 (2000)
Ink Formulating 40 CFR Part 447 (2000)

Inorganic Chemicals Manufacturing 40 CFR Part 415
(2000)

Iron and Steel Manufacturing 40 CFR Part 420 (2000)
Landfills 40 CFR Part 445 (2000)

Leather Tanning and Finishing 40 CFR Part 425 (2000)
Meat Products 40 CFR Part 432 (2000)

Metal Finishing 40 CFR Part 433 (2000)

Metal Molding and Casting 40 CFR Part 464 (2000)
Mineral Mining and Processing 40 CFR Part 436 (2000)
Nonferrous Metals 40 CFR Part 421 (2000)

Nonferrous Metal Forming 40 CFR Part 471 (2000)

Oil and Gas Extraction 40 CFR Part 435 (2000)

Ore Mining and Dressing 40 CFR Part 440 (2000)

Organic Chemicals, Plastics and Synthetic Fibers 40 CFR
Part 414 (2000)

Paint Formulating 40 CFR Part 446 (2000)

Paving and Roofing Materials 40 CFR Part 443 (2000)
Pesticide Chemicals 40 CFR Part 455 (2000)

Petroleum Refining 40 CFR Part 419 (2000)
Pharmaceutical Manufacturing 40 CFR Part 439 (2000)
Phosphate Manufacturing 40 CFR Part 422 (2000)
Photographic Processing 40 CFR Part 459 (2000)
Plastics Molding and Forming 40 CFR Part 463 (2000)
Porcelain Enameling 40 CFR Part 466 (2000)

Pulp, Paper and Paperboard 40 CFR Part 430 (2000)
Rubber Processing 40 CFR Part 428 (2000)

Secondary Treatment 40 CFR Part 133 (2000)

Soaps and Detergents 40 CFR Part 417 (2000)

Steam Electric Power Generation 40 CFR Part 423 (2000)
Sugar Processing 40 CFR Part 409 (2000)

Textile Mills 40 CFR Part 410 (2000)

Timber Products 40 CFR Part 429 (2000)

Toxic Pollutant Effluent Standards 40 CFR Part 129 (2000)

Transportation Equipment Cleaning 40 CFR Part 442
(2000)

Waste Combustors 40 CFR Part 444 (2000)

B. The director shall be responsible for identifying any
subsequent changes in the regulations incorporated in the
previous subsection or the adoption or the modification of
any new national standard. Upon identifying any such
federal change or adoption, the director shall initiate a
regulation adopting proceedings by preparing and filing with
the Registrar of Regulations the notice required by § 2.2-
4006 A 4 c of the Code of Virginia or a notice of a public
hearing pursuant to § 2.2-4007 C of the Code of Virginia.

9 VAC 25-31-100. Application for a permit.

A. Duty to apply. Any person who discharges or proposes
to discharge pollutants or who owns or operates a sludge-
only facility whose sewage sludge use or disposal practice
is regulated by 9 VAC 25-31-420 through 9 VAC 25-31-720
and who does not have an effective permit, except persons
covered by general permits, excluded from the requirement
for a permit by this chapter, or a user of a privately owned
treatment works unless the board requires otherwise, shall
submit a complete application to the department in
accordance with this section. All concentrated animal
feeding operations have a duty to seek coverage under a
VPDES permit.

B. Who applies. When a facility or activity is owned by one
person but is operated by another person, it is the
operator's duty to obtain a permit.

C. Time to apply.
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1. Any person proposing a new discharge, shall submit
an application at least 180 days before the date on which
the discharge is to commence, unless permission for a
later date has been granted by the board. Facilities
proposing a new discharge of storm water associated
with industrial activity shall submit an application 180
days before that facility commences industrial activity
which may result in a discharge of storm water
associated with that industrial activity. Storm water
discharges from construction activities included in
subdivision 10 of the definition of storm water associated
with industrial activity and storm water discharges
associated with small construction activities shall submit
applications at least 90 days before the date on which
construction is to commence. Different submittal dates
may be required under the terms of applicable general
permits.  Persons proposing a new discharge are
encouraged to submit their applications well in advance
of the 90 or 180 day requirements to avoid delay. New
discharges composed entirely of storm water, other than
those dischargers identified in 9 VAC 25-31-120 A 1,
shall apply for and obtain a permit according to the
application requirements in 9 VAC 25-31-120 F.

2. All TWTDS whose sewage sludge use or disposal
practices are regulated by 9 VAC 25-31-420 through 9
VAC 25-31-720 must submit permit applications
according to the applicable schedule in subdivision 2 a or
b of this subsection.

a. A TWTDS with a currently effective VPDES permit
must submit a permit application at the time of its next
VPDES permit renewal application. Such information
must be submitted in accordance with subsection D of
this section.

b. Any other TWTDS not addressed under subdivision
2 a of this subsection must submit the information
listed in subdivisions 2 b (1) through (5) of this
subsection to the department within one year after
publication of a standard applicable to its sewage
sludge use or disposal practice(s), using a form
provided by the department. The board will determine
when such TWTDS must submit a full permit
application.

(1) The TWTDS's name, mailing address, location,
and status as federal, state, private, public or other
entity;

(2) The applicant's name, address, telephone
number, and ownership status;

(3) A description of the sewage sludge use or
disposal practices. Unless the sewage sludge
meets the requirements of subdivision P 8 d of this
section, the description must include the name and
address of any facility where sewage sludge is sent
for treatment or disposal and the location of any land
application sites;

(4) Annual amount of sewage sludge generated,
treated, used or disposed (estimated dry weight
basis); and

(5) The most recent data the TWTDS may have on
the quality of the sewage sludge.

c. Notwithstanding subdivision 2 a or b of this
subsection, the board may require permit applications
from any TWTDS at any time if the board determines
that a permit is necessary to protect public health and
the environment from any potential adverse effects that
may occur from toxic pollutants in sewage sludge.

d. Any TWTDS that commences operations after
promulgation of an applicable standard for sewage
sludge use or disposal shall submit an application to
the department at least 180 days prior to the date
proposed for commencing operations.

D. Duty to reapply. All permittees with a currently effective
permit shall submit a new application at least 180 days
before the expiration date of the existing permit, unless
permission for a later date has been granted by the board.
The board shall not grant permission for applications to be
submitted later than the expiration date of the existing
permit.

E. Completeness.

1. The board shall not issue a permit before receiving a
complete application for a permit except for VPDES
general permits. An application for a permit is complete
when the board receives an application form and any
supplemental information which are completed to its
satisfaction. The completeness of any application for a
permit shall be judged independently of the status of any
other permit application or permit for the same facility or
activity.

2. No application for a VPDES permit to discharge
sewage into or adjacent to state waters from a privately
owned treatment works serving, or designed to serve, 50
or more residences shall be considered complete unless
the applicant has provided the department with
notification from the State Corporation Commission that
the applicant is incorporated in the Commonwealth and is
in compliance with all regulations and relevant orders of
the State Corporation Commission.

3. No application for a new individual VPDES permit
authorizing a new discharge of sewage, industrial
wastes, or other wastes shall be considered complete
unless it contains notification from the county, city, or
town in which the discharge is to take place that the
location and operation of the discharging facility are
consistent with applicable ordinances adopted pursuant
to Chapter 22 (§ 15.2-2200 et seq.) of Title 15.2 of the
Code of Virginia. The county, city or town shall inform in
writing the applicant and the board of the discharging
facility's compliance or noncompliance not more than 30
days from receipt by the chief administrative officer, or
his agent, of a request from the applicant. Should the
county, city or town fail to provide such written
notification within 30 days, the requirement for such
notification is waived. The provisions of this subsection
shall not apply to any discharge for which a valid VPDES
permit had been issued prior to March 10, 2000.
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4. A permit application shall not be considered complete
if the board has waived application requirements under
subsection J or P of this section and the EPA has
disapproved the waiver application. If a waiver request
has been submitted to the EPA more than 210 days prior
to permit expiration and the EPA has not disapproved the
waiver application 181 days prior to permit expiration, the
permit application lacking the information subject to the
waiver application shall be considered complete.

F. Information requirements. All applicants for VPDES
permits, other than POTWs and other TWTDS, shall
provide the following information to the department, using
the application form provided by the department (additional
information required of applicants is set forth in subsections
G through K of this section).

1. The activities conducted by the applicant which require
it to obtain a VPDES permit;

2. Name, mailing address, and location of the facility for
which the application is submitted;

3. Up to four SIC codes which best reflect the principal
products or services provided by the facility;

4. The operator's name, address, telephone number,
ownership status, and status as federal, state, private,
public, or other entity;

5. Whether the facility is located on Indian lands;

6. A listing of all permits or construction approvals
received or applied for under any of the following
programs:

a. Hazardous Waste Management program under
RCRA (42 USC § 6921);

b. UIC program under SDWA (42 USC § 300h);
c. VPDES program under the CWA and the law;

d. Prevention of Significant Deterioration (PSD)
program under the Clean Air Act (42 USC § 4701 et

seq.);

e. Nonattainment program under the Clean Air Act (42
USC § 4701 et seq.);

f. National Emission Standards for Hazardous
Pollutants (NESHAPS) preconstruction approval under
the Clean Air Act (42 USC § 4701 et seq.);

g. Ocean dumping permits under the Marine Protection
Research and Sanctuaries Act (33 USC § 14 et seq.);

h. Dredge or fill permits under § 404 of the CWA; and

i. Other relevant environmental permits, including state
permits.

7. A topographic map (or other map if a topographic map
is unavailable) extending one mile beyond the property
boundaries of the source, depicting the facility and each
of its intake and discharge structures; each of its
hazardous waste treatment, storage, or disposal
facilities; each well where fluids from the facility are

injected underground; and those wells, springs, other
surface water bodies, and drinking water wells listed in
public records or otherwise known to the applicant in the
map area; and

8. A brief description of the nature of the business.

G. Application requirements for existing manufacturing,
commercial, mining, and silvicultural dischargers. Existing
manufacturing, commercial mining, and silvicultural
dischargers applying for VPDES permits, except for those
facilities subject to the requirements of 9 VAC 25-31-100 H,
shall provide the following information to the department,
using application forms provided by the department.

1. The latitude and longitude of each outfall to the
nearest 15 seconds and the name of the receiving water.

2. A line drawing of the water flow through the facility with
a water balance, showing operations contributing
wastewater to the effluent and treatment units. Similar
processes, operations, or production areas may be
indicated as a single unit, labeled to correspond to the
more detailed identification under subdivision 3 of this
subsection. The water balance must show approximate
average flows at intake and discharge points and
between units, including treatment units. If a water
balance cannot be determined (for example, for certain
mining activities), the applicant may provide instead a
pictorial description of the nature and amount of any
sources of water and any collection and treatment
measures.

3. A narrative identification of each type of process,
operation, or production area which contributes
wastewater to the effluent for each outfall, including
process wastewater, cooling water, and storm water run-
off; the average flow which each process contributes;
and a description of the treatment the wastewater
receives, including the ultimate disposal of any solid or
fluid wastes other than by discharge. Processes,
operations, or production areas may be described in
general terms (for example, dye-making reactor,
distillation tower). For a privately owned treatment
works, this information shall include the identity of each
user of the treatment works. The average flow of point
sources composed of storm water may be estimated.
The basis for the rainfall event and the method of
estimation must be indicated.

4. If any of the discharges described in subdivision 3 of
this subsection are intermittent or seasonal, a description
of the frequency, duration and flow rate of each
discharge occurrence (except for storm water run-off,
spillage or leaks).

5. If an effluent guideline promulgated under § 304 of the
CWA applies to the applicant and is expressed in terms
of production (or other measure of operation), a
reasonable measure of the applicant's actual production
reported in the units used in the applicable effluent
guideline. The reported measure must reflect the actual
production of the facility.
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6. If the applicant is subject to any present requirements
or compliance schedules for construction, upgrading or
operation of waste treatment equipment, an identification
of the abatement requirement, a description of the
abatement project, and a listing of the required and
projected final compliance dates.

7. a. Information on the discharge of pollutants specified
in this subdivision (except information on storm water
discharges which is to be provided as specified in 9 VAC
25-31-120). When quantitative data for a pollutant are
required, the applicant must collect a sample of effluent
and analyze it for the pollutant in accordance with
analytical methods approved under 40 CFR Part 136
(2000). When no analytical method is approved the
applicant may use any suitable method but must provide
a description of the method. When an applicant has two
or more outfalls with substantially identical effluents, the
board may allow the applicant to test only one outfall and
report that the quantitative data also apply to the
substantially identical outfalls. The requirements in e and
f of this subdivision that an applicant must provide
quantitative data for certain pollutants known or believed
to be present do not apply to pollutants present in a
discharge solely as the result of their presence in intake
water; however, an applicant must report such pollutants
as present. Grab samples must be used for pH,
temperature, cyanide, total phenols, residual chlorine, oil
and grease, fecal coliform, and fecal streptococcus. For
all other pollutants, 24-hour composite samples must be
used. However, a minimum of one grab sample may be
taken for effluents from holding ponds or other
impoundments with a retention period greater than 24
hours. In addition, for discharges other than storm water
discharges, the board may waive composite sampling for
any outfall for which the applicant demonstrates that the
use of an automatic sampler is infeasible and that the
minimum of four grab samples will be a representative
sample of the effluent being discharged.

b. For storm water discharges, all samples shall be
collected from the discharge resulting from a storm
event that is greater than 0.1 inch and at least 72 hours
from the previously measurable (greater than 0.1 inch
rainfall) storm event. Where feasible, the variance in
the duration of the event and the total rainfall of the
event should not exceed 50% from the average or
median rainfall event in that area. For all applicants, a
flow-weighted composite shall be taken for either the
entire discharge or for the first three hours of the
discharge. The flow-weighted composite sample for a
storm water discharge may be taken with a continuous
sampler or as a combination of a minimum of three
sample aliquots taken in each hour of discharge for the
entire discharge or for the first three hours of the
discharge, with each aliquot being separated by a
minimum period of 15 minutes (applicants submitting
permit applications for storm water discharges under 9
VAC 25-31-120 D may collect flow-weighted composite
samples using different protocols with respect to the
time duration between the collection of sample
aliquots, subject to the approval of the board).

However, a minimum of one grab sample may be
taken for storm water discharges from holding ponds or
other impoundments with a retention period greater
than 24 hours. For a flow-weighted composite sample,
only one analysis of the composite of aliquots is
required. For storm water discharge samples taken
from discharges associated with industrial activities,
quantitative data must be reported for the grab sample
taken during the first 30 minutes (or as soon thereafter
as practicable) of the discharge for all pollutants
specified in 9 VAC 25-31-120 C 1. For all storm water
permit applicants taking flow-weighted composites,
quantitative data must be reported for all pollutants
specified in 9 VAC 25-31-120 except pH, temperature,
cyanide, total phenols, residual chlorine, oil and
grease, fecal coliform, and fecal streptococcus. The
board may allow or establish appropriate site-specific
sampling procedures or requirements, including
sampling locations, the season in which the sampling
takes place, the minimum duration between the
previous measurable storm event and the storm event
sampled, the minimum or maximum level of
precipitation required for an appropriate storm event,
the form of precipitation sampled (snow melt or rain
fall), protocols for collecting samples under 40 CFR
Part 136 (2000), and additional time for submitting data
on a case-by-case basis. An applicant is expected to
know or have reason to believe that a pollutant is
present in an effluent based on an evaluation of the
expected use, production, or storage of the pollutant,
or on any previous analyses for the pollutant. (For
example, any pesticide manufactured by a facility may
be expected to be present in contaminated storm water
run-off from the facility.)

c. Every applicant must report quantitative data for
every outfall for the following pollutants:

Biochemical oxygen demand (BODs)
Chemical oxygen demand

Total organic carbon

Total suspended solids

Ammonia (as N)

Temperature (both winter and summer)
pH

d. The board may waive the reporting requirements for
individual point sources or for a particular industry
category for one or more of the pollutants listed in
subdivision 7 ¢ of this subsection if the applicant has
demonstrated that such a waiver is appropriate
because information adequate to support issuance of a
permit can be obtained with less stringent
requirements.

e. Each applicant with processes in one or more
primary industry category (see 40 CFR Part 122
Appendix A (2000)) contributing to a discharge must
report quantitative data for the following pollutants in
each outfall containing process wastewater:
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(1) The organic toxic pollutants in the fractions
designated in Table | of 40 CFR Part 122 Appendix
D (2000) for the applicant's industrial category or
categories unless the applicant qualifies as a small
business under subdivision 8 of this subsection.
Table Il of 40 CFR Part 122 Appendix D (2000) lists
the organic toxic pollutants in each fraction. The
fractions result from the sample preparation required
by the analytical procedure which uses gas
chromatography/mass spectrometry. A
determination that an applicant falls within a
particular industrial category for the purposes of
selecting fractions for testing is not conclusive as to
the applicant's inclusion in that category for any
other purposes; and

(2) The pollutants listed in Table Ill of 40 CFR Part
122 Appendix D (2000) (the toxic metals, cyanide,
and total phenols).

f. (1) Each applicant must indicate whether it knows or
has reason to believe that any of the pollutants in
Table IV of 40 CFR Part 122 Appendix D (2000)
(certain conventional and nonconventional pollutants)
is discharged from each outfall. If an applicable
effluent limitations guideline either directly limits the
pollutant or, by its express terms, indirectly limits the
pollutant through limitations on an indicator, the
applicant must report quantitative data. For every
pollutant discharged which is not so limited in an
effluent limitations guideline, the applicant must either
report quantitative data or briefly describe the reasons
the pollutant is expected to be discharged.

(2) Each applicant must indicate whether it knows or
has reason to believe that any of the pollutants listed
in Table Il or Table Ill of 40 CFR Part 122 Appendix
D (2000) (the toxic pollutants and total phenols) for
which quantitative data are not otherwise required
under subdivision 7 e of this subsection, is
discharged from each outfall. For every pollutant
expected to be discharged in concentrations of 10
ppb or greater the applicant must report quantitative
data. For acrolein, acrylonitrile, 2,4 dinitrophenol,
and 2-methyl-4,6 dinitrophenol, where any of these
four pollutants are expected to be discharged in
concentrations of 100 ppb or greater the applicant
must report quantitative data. For every pollutant
expected to be discharged in concentrations less
than 10 ppb, or in the case of acrolein, acrylonitrile,
2,4 dinitrophenol, and 2-methyl-4,6 dinitrophenol, in
concentrations less than 100 ppb, the applicant must
either submit quantitative data or briefly describe the
reasons the pollutant is expected to be discharged.
An applicant qualifying as a small business under
subdivision 8 of this subsection is not required to
analyze for pollutants listed in Table Il of 40 CFR
Part 122 Appendix D (2000) (the organic toxic
pollutants).

g. Each applicant must indicate whether it knows or
has reason to believe that any of the pollutants in
Table V of 40 CFR Part 122 Appendix D (2000)

(certain hazardous substances and asbestos) are
discharged from each outfall. For every pollutant
expected to be discharged, the applicant must briefly
describe the reasons the pollutant is expected to be
discharged, and report any quantitative data it has for
any pollutant.

h. Each applicant must report qualitative data,
generated using a screening procedure not calibrated
with analytical standards, for 2,3,7,8-
tetrachlorodibenzo-p-dioxin (TCDD) if it:

(1) Uses or manufactures 2,4,5-trichlorophenoxy
acetic acid (2,4,5,-T); 2-(2,4,5-trichlorophenoxy)

propanoic acid (Silvex, 2,4,5,-TP); 2-(2,4,5-
trichlorophenoxy)  ethyl,  2,2-dichloropropionate
(Erbon);  O,O-dimethyl  O-(2,4,5-trichlorophenyl)

phosphorothioate (Ronnel);  2,4,5-trichlorophenol
(TCP); or hexachlorophene (HCP); or

(2) Knows or has reason to believe that TCDD is or
may be present in an effluent.

8. An applicant which qualifies as a small business under
one of the following criteria is exempt from the
requirements in subdivision 7 e (1) or 7 f (1) of this
subsection to submit quantitative data for the pollutants
listed in Table Il of 40 CFR Part 122 Appendix D (2000)
(the organic toxic pollutants):

a. For coal mines, a probable total annual production of
less than 100,000 tons per year; or

b. For all other applicants, gross total annual sales
averaging less than $100,000 per year (in second
quarter 1980 dollars).

9. A listing of any toxic pollutant which the applicant
currently uses or manufactures as an intermediate or
final product or by-product. The board may waive or
modify this requirement for any applicant if the applicant
demonstrates that it would be unduly burdensome to
identify each toxic pollutant and the board has adequate
information to issue the permit.

10. Reserved.

11. An identification of any biological toxicity tests which
the applicant knows or has reason to believe have been
made within the last three years on any of the applicant's
discharges or on a receiving water in relation to a
discharge.

12. If a contract laboratory or consulting firm performed
any of the analyses required by subdivision 7 of this
subsection, the identity of each laboratory or firm and the
analyses performed.

13. In addition to the information reported on the
application form, applicants shall provide to the board, at
its request, such other information, including pertinent
plans, specifications, maps and such other relevant
information as may be required, in scope and details
satisfactory to the board, as the board may reasonably
require to assess the discharges of the facility and to
determine whether to issue a VPDES permit. The
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additional information may include additional quantitative
data and bioassays to assess the relative toxicity of
discharges to aquatic life and requirements to determine
the cause of the toxicity.

H. Application requirements for manufacturing, commercial,
mining and silvicultural facilities which discharge only
nonprocess wastewater. Except for storm water
discharges, all manufacturing, commercial, mining and
silvicultural dischargers applying for VPDES permits which
discharge only nonprocess wastewater not regulated by an
effluent limitations guideline or new source performance
standard shall provide the following information to the
department using application forms provided by the
department:

1. Outfall number, latitude and longitude to the nearest
15 seconds, and the name of the receiving water;

2. Date of expected commencement of discharge;

3. An identification of the general type of waste
discharged, or expected to be discharged upon
commencement of operations, including sanitary wastes,
restaurant or cafeteria wastes, or noncontact cooling
water. An identification of cooling water additives (if any)
that are used or expected to be wused upon
commencement of operations, along with their
composition if existing composition is available;

4. a. Quantitative data for the pollutants or parameters
listed below, unless testing is waived by the board. The
quantitative data may be data collected over the past 365
days, if they remain representative of current operations,
and must include maximum daily value, average daily
value, and number of measurements taken. The
applicant must collect and analyze samples in
accordance with 40 CFR Part 136 (2000). Grab samples
must be used for pH, temperature, oil and grease, total
residual chlorine, and fecal coliform. For all other
pollutants, 24-hour composite samples must be used.
New dischargers must include estimates for the
pollutants or parameters listed below instead of actual
sampling data, along with the source of each estimate.
All levels must be reported or estimated as concentration
and as total mass, except for flow, pH, and temperature.

(1) Biochemical oxygen demand (BODs).
(2) Total suspended solids (TSS).

(3) Fecal coliform (if believed present or if sanitary
waste is or will be discharged).

(4
(5

(6) Chemical oxygen demand (COD) (if noncontact
cooling water is or will be discharged).

) Total residual chlorine (if chlorine is used).
)

Oil and grease.

(7) Total organic carbon (TOC) (if noncontact cooling
water is or will be discharged).

(8) Ammonia (as N).
(9) Discharge flow.

(10) pH.
(11) Temperature (winter and summer).

b. The board may waive the testing and reporting
requirements for any of the pollutants or flow listed in
subdivision 4 a of this subsection if the applicant
submits a request for such a waiver before or with his
application which demonstrates that information
adequate to support issuance of a permit can be
obtained through less stringent requirements.

c. If the applicant is a new discharger, he must submit
the information required in subdivision 4 a of this
subsection by providing quantitative data in
accordance with that section no later than two years
after commencement of discharge. However, the
applicant need not submit testing results which he has
already performed and reported under the discharge
monitoring requirements of his VPDES permit.

d. The requirements of subdivisions 4 a and 4 c of this
subsection that an applicant must provide quantitative
data or estimates of certain pollutants do not apply to
pollutants present in a discharge solely as a result of
their presence in intake water. However, an applicant
must report such pollutants as present. Net credit may
be provided for the presence of pollutants in intake
water if the requirements of 9 VAC 25-31-230 G are
met;

5. A description of the frequency of flow and duration of
any seasonal or intermittent discharge (except for storm
water run-off, leaks, or spills);

6. A brief description of any treatment system used or to
be used;

7. Any additional information the applicant wishes to be
considered, such as influent data for the purpose of
obtaining net credits pursuant to 9 VAC 25-31-230 G;

8. Signature of certifying official under 9 VAC 25-31-110;
and

9. Pertinent plans, specifications, maps and such other
relevant information as may be required, in scope and
details satisfactory to the board.

. Application requirements for new and existing
concentrated animal feeding operations and aquatic animal
production facilities. New and existing concentrated animal
feeding operations and concentrated aquatic animal
production facilities shall provide the following information
to the department, using the application form provided by
the department:

1. For concentrated animal feeding operations:
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a. The name of the owner or operator;
b. The facility location and mailing address;

c. Latitude and longitude of the production area
(entrance to the production area);

d. A topographic map of the geographic area in which
the CAFO is located showing the specific location of
the production area, in lieu of the requirements of
subdivision F 7 of this section;

e. Specific information about the number and type of
animals, whether in open confinement or housed under
roof (beef cattle, broilers, layers, swine weighing 55
pounds or more, swine weighing less than 55 pounds,
mature dairy cows, dairy heifers, veal calves, sheep
and lambs, horses, ducks, turkeys, other);

f. The type of containment and storage (anaerobic
lagoon, roofed storage shed, storage ponds, underfloor
pits, above ground storage tanks, below ground
storage tanks, concrete pad, impervious soil pad,
other) and total capacity for manure, litter, and process
wastewater storage (tons/gallons);

g. The total number of acres under control of the
applicant available for land application of manure, litter,
or process wastewater;

h. Estimated amounts of manure, litter, and process
wastewater generated per year (tons/gallons); and

i. For CAFOs that must seek coverage under a permit
after December 31, 2006, certification that a nutrient
management plan has been completed and will be
implemented upon the date of coverage.

2. For concentrated aquatic animal production facilities:

a. The maximum daily and average monthly flow from
each outfall;

b. The number of ponds,
structures;

raceways, and similar

c. The name of the receiving water and the source of
intake water;

d. For each species of aquatic animals, the total yearly
and maximum harvestable weight;

e. The calendar month of maximum feeding and the
total mass of food fed during that month; and

f. Pertinent plans, specifications, maps and such other
relevant information as may be required, in scope and
details satisfactory to the board.

J. Application requirements for new and existing POTWs
and treatment works treating domestic sewage. Unless
otherwise indicated, all POTWs and other dischargers
designated by the board must provide to the department, at
a minimum, the information in this subsection using an
application form provided by the department. Permit

applicants must submit all information available at the time
of permit application. The information may be provided by
referencing information previously submitted to the
department. The board may waive any requirement of this
subsection if it has access to substantially identical
information. The board may also waive any requirement of
this subsection that is not of material concern for a specific
permit, if approved by the regional administrator. The
waiver request to the regional administrator must include
the board's justification for the waiver. A regional
administrator's disapproval of the board's proposed waiver
does not constitute final agency action but does provide
notice to the board and permit applicant(s) that the EPA
may object to any board-issued permit issued in the
absence of the required information.

1. All applicants must provide the following information:

a. Name, mailing address, and location of the facility
for which the application is submitted;

b. Name, mailing address, and telephone number of
the applicant and indication as to whether the applicant
is the facility's owner, operator, or both;

c. Identification of all environmental permits or
construction approvals received or applied for
(including dates) under any of the following programs:

(1) Hazardous Waste Management program under
the Resource Conservation and Recovery Act
(RCRA), Subpart C;

(2) Underground Injection Control program under the
Safe Drinking Water Act (SDWA);

(3) NPDES program under the Clean Water Act
(CWA);

(4) Prevention of Significant Deterioration (PSD)
program under the Clean Air Act;

(5) Nonattainment program under the Clean Air Act;

(6) National Emission Standards for Hazardous Air
Pollutants (NESHAPS) preconstruction approval
under the Clean Air Act;

(7) Ocean dumping permits under the Marine
Protection Research and Sanctuaries Act;

(8) Dredge or fill permits under § 404 of the CWA;
and

(9) Other relevant environmental permits, including
state permits;

d. The name and population of each municipal entity
served by the facility, including unincorporated
connector districts. Indicate whether each municipal
entity owns or maintains the collection system and
whether the collection system is separate sanitary or
combined storm and sanitary, if known;

e. Information concerning whether the facility is located
in Indian country and whether the facility discharges to
a receiving stream that flows through Indian country;
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f. The facility's design flow rate (the wastewater flow
rate the plant was built to handle), annual average
daily flow rate, and maximum daily flow rate for each of
the previous three years;

g. ldentification of type(s) of collection system(s) used
by the treatment works (i.e., separate sanitary sewers
or combined storm and sanitary sewers) and an
estimate of the percent of sewer line that each type
comprises; and

h. The following information for outfalls to surface
waters and other discharge or disposal methods:

(1) For effluent discharges to surface waters, the
total number and types of outfalls (e.g., treated

effluent, combined sewer overflows, bypasses,
constructed emergency overflows);

(2) For wastewater discharged to surface
impoundments:

(a) The location of each surface impoundment;

(b) The average daily volume discharged to each
surface impoundment; and

(c) Whether the discharge is continuous or
intermittent;

(3) For wastewater applied to the land:
(a) The location of each land application site;
(b) The size of each land application site, in acres;

(c) The average daily volume applied to each land
application site, in gallons per day; and

(d) Whether land application is continuous or
intermittent;

(4) For effluent sent to another facility for treatment
prior to discharge:

(@) The means by which the effluent is

transported;

(b) The name, mailing address, contact person,
and phone number of the organization transporting
the discharge, if the transport is provided by a
party other than the applicant;

(c) The name, mailing address, contact person,
phone number, and VPDES permit number (if any)
of the receiving facility; and

(d) The average daily flow rate from this facility
into the receiving facility, in millions of gallons per
day; and

(5) For wastewater disposed of in a manner not
included in subdivisions 1 h (1) through (4) of this
subsection (e.g., underground percolation,
underground injection):

(a) A description of the disposal method, including
the location and size of each disposal site, if
applicable;

(b) The annual average daily volume disposed of
by this method, in gallons per day; and

(c) Whether disposal through this method is
continuous or intermittent;

2. All applicants with a design flow greater than or equal
to 0.1 mgd must provide the following information:

a. The current average daily volume of inflow and
infiltration, in gallons per day, and steps the facility is
taking to minimize inflow and infiltration;

b. A topographic map (or other map if a topographic
map is unavailable) extending at least one mile beyond
property boundaries of the treatment plant, including all
unit processes, and showing:

(1) Treatment plant area and unit processes;

(2) The major pipes or other structures through
which wastewater enters the treatment plant and the
pipes or other structures through which treated
wastewater is discharged from the treatment plant.
Include outfalls from bypass piping, if applicable;

(3) Each well where fluids from the treatment plant
are injected underground;

(4) Wells, springs, and other surface water bodies
listed in public records or otherwise known to the
applicant within 1/4 mile of the treatment works'
property boundaries;

(5) Sewage sludge management facilities (including
on-site treatment, storage, and disposal sites); and

(6) Location at which waste classified as hazardous
under RCRA enters the treatment plant by truck, rail,
or dedicated pipe;

c. Process flow diagram or schematic.

(1) A diagram showing the processes of the
treatment plant, including all bypass piping and all
backup power sources or redundancy in the system.
This includes a water balance showing all treatment
units, including disinfection, and showing daily
average flow rates at influent and discharge points,
and approximate daily flow rates between treatment
units; and

(2) A narrative description of the diagram; and

d. The following information regarding scheduled
improvements:

(1) The outfall number of each outfall affected;

(2) A narrative description of each
improvement;

required

(3) Scheduled or actual dates of completion for the
following:

(a) Commencement of construction;
(b) Completion of construction;

(c) Commencement of discharge; and
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(d) Attainment of operational level; and (e) Any other removals that an advanced

(4) A description of permits and clearances treatment system is designed to achieve.

concerning other federal or state requirements; (2) A description of the type of disinfection used, and
whether the treatment plant dechlorinates (if

3. Each applicant must provide the following information disinfection is accomplished through chlorination).

for each outfall, including bypass points, through which
effluent is discharged, as applicable: 4. Effluent monitoring for specific parameters.

a. The following information about each outfall: a. As provided in subdivisions 4 b through j of this
1) Outfall ber- subsection, all applicants must submit to the
(1) Outfall number; department effluent monitoring information for samples

(2) State, county, and city or town in which outfall is taken from each outfall through which effluent is
located:; discharged to surface waters, except for CSOs. The
) ) board may allow applicants to submit sampling data for

(3) Latitude and longitude, to the nearest second; only one outfall on a case-by-case basis, where the
(4) Distance from shore and depth below surface; applicant has two or more outfalls with substantially
identical effluent. The board may also allow applicants

(5) Average daily flow rate, in million gallons per day; to composite samples from one or more outfalls that

(6) The following information for each outfall with a discharge into the same mixing zone.

seasonal or periodic discharge: b. All applicants must sample and analyze for the

(@) Number of times per year the discharge following pollutants:

occurs; (1) Biochemical oxygen demand (BODs or CBOD:s);
(b) Duration of each discharge; (2) Fecal coliform;
(c) Flow of each discharge; and (3) Design flow rate;
(d) Months in which discharge occurs; and (4) pH;
(7) Whether the outfall is equipped with a diffuser (5) Temperature; and

and the type (e.g., high-rate) of diffuser used. )
(6) Total suspended solids.
b. The following information, if known, for each outfall

(7) Phosphorus; and
c. The following information describing the treatment
provided for discharges from each outfall to surface
waters: Facilities that do not use chlorine for disinfection, do not
use chlorine elsewhere in the treatment process, and have
no reasonable potential to discharge chlorine in their
effluent may delete chlorine.

through which effluent is discharged to surface waters: c. All applicants with a design flow greater than or
equal to 0.1 mgd must sample and analyze for the
(1) Name of receiving water; following pollutants:
(2) Name of watershed/river/stream system and (1) Ammonia (as N);
United States Soil Conservation Service 14-digit ) )
watershed code: (2) Chlorine (total residual, TRC);
(3) Name of State Management/River Basin and (3) Dissolved oxygen;
United States Geological Survey 8-digit hydrologic (4) Nitrate/Nitrite;
cataloging unit code; and
" .. (5) Kjeldahl nitrogen;
(4) Critical flow of receiving stream and total .
hardness of receiving stream at critical low flow (if (6) Oil and grease;
applicable). )
)

(8) Total dissolved solids.

(1) The highest level of treatment (e.g., primary,
equivalent to secondary, secondary, advanced,
other) that is provided for the discharge for each
outfall and: d. Al POTWs with a design flow rate equal to or
greater than one million gallons per day, all POTWs
with approved pretreatment programs or POTWs
required to develop a pretreatment program, and other

(a) Design biochemical oxygen demand (BODs or
CBODs) removal (percent);

(o) Design suspended solids (SS) removal POTWs, as required by the board must sample and
(percent); and, where applicable, analyze for the pollutants listed in Table 2 of 40 CFR

) Part 122 Appendix J (2000), and for any other
(c) Design phosphorus (P) removal (percent); pollutants for which the board or EPA have established

(d) Design nitrogen (N) removal (percent); and
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water quality standards applicable to the receiving
waters.

e. The board may require sampling for additional
pollutants, as appropriate, on a case-by-case basis.

f. Applicants must provide data from a minimum of
three samples taken within 4-1/2 years prior to the date
of the permit application. Samples must be
representative of the seasonal variation in the
discharge from each outfall. Existing data may be
used, if available, in lieu of sampling done solely for the
purpose of this application. The board may require
additional samples, as appropriate, on a case-by-case
basis.

g. All existing data for pollutants specified in
subdivisions 4 b through e of this subsection that is
collected within 4-1/2 years of the application must be
included in the pollutant data summary submitted by
the applicant. If, however, the applicant samples for a
specific pollutant on a monthly or more frequent basis,
it is only necessary, for such pollutant, to summarize all
data collected within one year of the application.

h. Applicants must collect samples of effluent and
analyze such samples for pollutants in accordance with
analytical methods approved under 40 CFR Part 136
(2000) unless an alternative is specified in the existing
VPDES permit. Grab samples must be used for pH,
temperature, cyanide, total phenols, residual chlorine,
oil and grease, and fecal coliform. For all other
pollutants, 24-hour composite samples must be used.
For a composite sample, only one analysis of the
composite of aliquots is required.

i. The effluent monitoring data provided must include at
least the following information for each parameter:

(1) Maximum daily discharge, expressed as
concentration or mass, based upon actual sample
values;

(2) Average daily discharge for all samples,
expressed as concentration or mass, and the
number of samples used to obtain this value;

(3) The analytical method used; and

(4) The threshold level (i.e., method detection limit,
minimum level, or other designated method
endpoints) for the analytical method used.

j- Unless otherwise required by the board, metals must
be reported as total recoverable.

5. Effluent monitoring for whole effluent toxicity.

a. All applicants must provide an identification of any
whole effluent toxicity tests conducted during the 4-1/2
years prior to the date of the application on any of the
applicant's discharges or on any receiving water near
the discharge.

b. As provided in subdivisions 5 c through i of this
subsection, the following applicants must submit to the
department the results of valid whole effluent toxicity

tests for acute or chronic toxicity for samples taken
from each outfall through which effluent is discharged
to surface waters, except for combined sewer
overflows:

(1) All POTWs with design flow rates greater than or
equal to one million gallons per day;

(2) All POTWs with approved pretreatment programs
or POTWs required to develop a pretreatment
program;

(3) Other POTWs, as required by the board, based
on consideration of the following factors:

(a) The variability of the pollutants or pollutant
parameters in the POTW effluent (based on
chemical-specific  information, the type of
treatment plant, and types of industrial
contributors);

(b) The ratio of effluent flow to receiving stream
flow;

(c) Existing controls on point or nonpoint sources,
including total maximum daily load calculations for
the receiving stream segment and the relative
contribution of the POTW;

(d) Receiving stream characteristics, including
possible or known water quality impairment, and
whether the POTW discharges to a coastal water,
or a water designated as an outstanding natural
resource water; or

(e) Other considerations (including, but not limited
to, the history of toxic impacts and compliance
problems at the POTW) that the board determines
could cause or contribute to adverse water quality
impacts.

c. Where the POTW has two or more outfalls with
substantially identical effluent discharging to the same
receiving stream segment, the board may allow
applicants to submit whole effluent toxicity data for only
one outfall on a case-by-case basis. The board may
also allow applicants to composite samples from one
or more outfalls that discharge into the same mixing
zone.

d. Each applicant required to perform whole effluent
toxicity testing pursuant to subdivision 5 b of this
subsection must provide:

(1) Results of a minimum of four quarterly tests for a
year, from the year preceding the permit application;
or

(2) Results from four tests performed at least
annually in the 4-1/2 year period prior to the
application, provided the results show no
appreciable toxicity using a safety factor determined
by the board.

e. Applicants must conduct tests with multiple species
(no less than two species, e.g., fish, invertebrate, plant)
and test for acute or chronic toxicity, depending on the
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range of receiving water dilution. The board
recommends that applicants conduct acute or chronic
testing based on the following dilutions: (i) acute
toxicity testing if the dilution of the effluent is greater
than 100:1 at the edge of the mixing zone or (ii) chronic
toxicity testing if the dilution of the effluent is less than
or equal to 100:1 at the edge of the mixing zone.

f. Each applicant required to perform whole effluent
toxicity testing pursuant to subdivision 5 b of this
subsection must provide the number of chronic or
acute whole effluent toxicity tests that have been
conducted since the last permit reissuance.

g. Applicants must provide the results using the form
provided by the department, or test summaries if
available and comprehensive, for each whole effluent
toxicity test conducted pursuant to subdivision 5 b of
this subsection for which such information has not
been reported previously to the department.

h. Whole effluent toxicity testing conducted pursuant to
subdivision 5 b of this subsection must be conducted
using methods approved under 40 CFR Part 136
(2000), as directed by the board.

i. For whole effluent toxicity data submitted to the
department within 4-1/2 years prior to the date of the
application, applicants must provide the dates on which
the data were submitted and a summary of the results.

j. Each POTW required to perform whole effluent
toxicity testing pursuant to subdivision 5 b of this
subsection must provide any information on the cause
of toxicity and written details of any toxicity reduction
evaluation conducted, if any whole effluent toxicity test
conducted within the past 4-1/2 years revealed toxicity.

6. Applicants must submit the following information about
industrial discharges to the POTW:

a. Number of significant industrial users (SIUs) and
categorical industrial users (ClUs) discharging to the
POTW; and

b. POTWs with one or more SlIUs shall provide the
following information for each SIU, as defined in 9 VAC
25-31-10, that discharges to the POTW:

(1) Name and mailing address;

(2) Description of all industrial processes that affect
or contribute to the SIU's discharge;

(3) Principal products and raw materials of the SIU
that affect or contribute to the SIU's discharge;

(4) Average daily volume of wastewater discharged,
indicating the amount attributable to process flow
and nonprocess flow;

(5) Whether the SIU is subject to local limits;

(6) Whether the SIU is subject to categorical
standards and, if so, under which category and
subcategory; and

(7) Whether any problems at the POTW (e.g.,
upsets, pass through, interference) have been
attributed to the SIU in the past 4-1/2 years.

c. The information required in subdivisions 6 a and b of
this subsection may be waived by the board for
POTWs with pretreatment programs if the applicant
has submitted either of the following that contain
information substantially identical to that required in
subdivisions 6 a and b of this subsection:

(1) An annual report submitted within one year of the
application; or

(2) A pretreatment program.

7. Discharges from hazardous waste generators and
from waste cleanup or remediation sites. POTWs
receiving Resource Conservation and Recovery Act
(RCRA), Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA), or RCRA
Corrective Action wastes or wastes generated at another
type of cleanup or remediation site must provide the
following information:

a. If the POTW receives, or has been notified that it will
receive, by truck, rail, or dedicated pipe any wastes
that are regulated as RCRA hazardous wastes
pursuant to 40 CFR Part 261 (2000), the applicant
must report the following:

(1) The method by which the waste is received (i.e.,
whether by truck, rail, or dedicated pipe); and

(2) The hazardous waste number and amount
received annually of each hazardous waste.

b. If the POTW receives, or has been notified that it will
receive, wastewaters that originate from remedial
activities, including those undertaken pursuant to
CERCLA and § 3004(u) or 3008(h) of RCRA, the
applicant must report the following:

(1) The identity and description of the site or facility
at which the wastewater originates;

(2) The identities of the wastewater's hazardous
constituents, as listed in Appendix VIII of 40 CFR
Part 261 (2000), if known; and

(3) The extent of treatment, if any, the wastewater
receives or will receive before entering the POTW.

c. Applicants are exempt from the requirements of
subdivision 7 b of this subsection if they receive no
more than 15 kilograms per month of hazardous
wastes, unless the wastes are acute hazardous wastes
as specified in 40 CFR 261.30(d) and 261.33(e)
(2000).

8. Each applicant with combined sewer systems must
provide the following information:

a. The following information regarding the combined
sewer system:

(1) A map indicating the location of the following:
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(a) All CSO discharge points;

(b) Sensitive use areas potentially affected by
CSOs (e.g., beaches, drinking water supplies,
shellfish beds, sensitive aquatic ecosystems, and
outstanding national resource waters); and

(c) Waters supporting threatened and endangered
species potentially affected by CSOs; and

(2) A diagram of the combined sewer collection
system that includes the following information:

(a) The location of major sewer trunk lines, both
combined and separate sanitary;

(b) The locations of points where separate sanitary
sewers feed into the combined sewer system;

(c) In-line and off-line storage structures;
(d) The locations of flow-regulating devices; and
(e) The locations of pump stations.

b. The following information for each CSO discharge
point covered by the permit application:

(1) The following information on each outfall:
(a) Outfall number;

(b) State, county, and city or town in which outfall
is located;

(c) Latitude and longitude, to the nearest second;
(d) Distance from shore and depth below surface;

(e) Whether the applicant monitored any of the
following in the past year for this CSO: (i) rainfall,
(i) CSO flow volume, (iii) CSO pollutant
concentrations, (iv) receiving water quality, or (v)
CSO frequency; and

(f) The number of storm events monitored in the
past year,;

(2) The following information about CSO overflows
from each outfall:

(a) The number of events in the past year;
(b) The average duration per event, if available;

(c) The average volume per CSO event, if
available; and

(d) The minimum rainfall that caused a CSO
event, if available, in the last year;

(3) The following information about receiving waters:
(a) Name of receiving water;

(b) Name of watershed/stream system and the
United States Soil Conservation Service
watershed (14-digit) code, if known; and

(c) Name of State Management/River Basin and
the United States Geological Survey hydrologic
cataloging unit (8-digit) code, if known; and

(4) A description of any known water quality impacts
on the receiving water caused by the CSO (e.g.,
permanent or intermittent beach closings, permanent
or intermittent shellfish bed closings, fish kills, fish
advisories, other recreational loss, or exceedance of
any applicable state water quality standard).

9. All applicants must provide the name, mailing address,
telephone number, and responsibilities of all contractors
responsible for any operational or maintenance aspects
of the facility.

10. All applications must be signed by a certifying official
in compliance with 9 VAC 25-31-110.

11. Pertinent plans, specifications, maps and such other
relevant information as may be required, in scope and
details satisfactory to the board.

K. Application requirements for new sources and new
discharges. New manufacturing, commercial, mining and
silvicultural dischargers applying for VPDES permits
(except for new discharges of facilities subject to the
requirements of subsection H of this section or new
discharges of storm water associated with industrial activity
which are subject to the requirements of 9 VAC 25-31-120
C 1 and this subsection (except as provided by 9 VAC 25-
31-120 C 1 b) shall provide the following information to the
department, using the application forms provided by the
department:

1. The expected outfall location in latitude and longitude
to the nearest 15 seconds and the name of the receiving
water;

2. The expected date of commencement of discharge;

3. a. Description of the treatment that the wastewater will
receive, along with all operations contributing wastewater
to the effluent, average flow contributed by each
operation, and the ultimate disposal of any solid or liquid
wastes not discharged;

b. A line drawing of the water flow through the facility
with a water balance as described in subdivision G 2;

c. If any of the expected discharges will be intermittent
or seasonal, a description of the frequency, duration
and maximum daily flow rate of each discharge
occurrence (except for storm water run-off, spillage, or
leaks); and

4. If a new source performance standard promulgated
under § 306 of the CWA or an effluent limitation guideline
applies to the applicant and is expressed in terms of
production (or other measure of operation), a reasonable
measure of the applicant's expected actual production
reported in the units used in the applicable effluent
guideline or new source performance standard for each
of the first three years. Alternative estimates may also
be submitted if production is likely to vary;

5. The requirements in subdivisions H 4 a, b, and c of
this section that an applicant must provide estimates of
certain pollutants expected to be present do not apply to
pollutants present in a discharge solely as a result of
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their presence in intake water; however, an applicant
must report such pollutants as present. Net credits may
be provided for the presence of pollutants in intake water
if the requirements of 9 VAC 25-31-230 G are met. All
levels (except for discharge flow, temperature, and pH)
must be estimated as concentration and as total mass.

a. Each applicant must report estimated daily
maximum, daily average, and source of information for
each outfall for the following pollutants or parameters.
The board may waive the reporting requirements for
any of these pollutants and parameters if the applicant
submits a request for such a waiver before or with his
application which demonstrates that information
adequate to support issuance of the permit can be
obtained through less stringent reporting requirements.

(1) Biochemical oxygen demand (BOD).
(2) Chemical oxygen demand (COD).
(3) Total organic carbon (TOC).

(4) Total suspended solids (TSS).

(5) Flow.

(6) Ammonia (as N).

(7) Temperature (winter and summer).
(8) pH.

b. Each applicant must report estimated daily
maximum, daily average, and source of information for
each outfall for the following pollutants, if the applicant
knows or has reason to believe they will be present or
if they are limited by an effluent limitation guideline or
new source performance standard either directly or
indirectly through limitations on an indicator pollutant:
all pollutants in Table IV of 40 CFR Part 122 Appendix
D (2000) (certain conventional and nonconventional
pollutants).

c. Each applicant must report estimated daily
maximum, daily average and source of information for
the following pollutants if he knows or has reason to
believe that they will be present in the discharges from
any outfall:

(1) The pollutants listed in Table Ill of 40 CFR Part
122 Appendix D (2000) (the toxic metals, in the
discharge from any outfall, Total cyanide, and total
phenols);

(2) The organic toxic pollutants in Table Il of 40 CFR
Part 122 Appendix D (2000) (except bis
(chloromethyl) ether, dichlorofluoromethane and
trichlorofluoromethane). This requirement is waived
for applicants with expected gross sales of less than
$100,000 per year for the next three years, and for
coal mines with expected average production of less
than 100,000 tons of coal per year.

d. The applicant is required to report that 2,3,7,8
Tetrachlorodibenzo-P-Dioxin ~ (TCDD) may be
discharged if he uses or manufactures one of the

following compounds, or if he knows or has reason to
believe that TCDD will or may be present in an effluent:

(1) 2,4,5-trichlorophenoxy acetic acid (2,4,5-T) (CAS
#93-76-5);

(2) (2) 2-(2,4,5-trichlorophenoxy) propanoic acid
(Silvex, 2,4,5-TP) (CAS #93-72-1);

3) 2-(2,4,5-trichlorophenoxy) ethyl 2,2-
dichloropropionate (Erbon) (CAS #136-25-4);

(4) 0,0-dimethyl 0-(2,4,5-trichlorophenyl)
phosphorothioate (Ronnel) (CAS #299-84-3);

(5) 2,4,5-trichlorophenol (TCP) (CAS #95-95-4); or
(6) Hexachlorophene (HCP) (CAS #70-30-4);

e. Each applicant must report any pollutants listed in
Table V of 40 CFR Part 122 Appendix D (2000)
(certain hazardous substances) if he believes they will
be present in any outfall (no quantitative estimates are
required unless they are already available).

f. No later than two years after the commencement of
discharge from the proposed facility, the applicant is
required to submit the information required in
subsection G of this section. However, the applicant
need not complete those portions of subsection G of
this section requiring tests which he has already
performed and reported under the discharge
monitoring requirements of his VPDES permit;

6. Each applicant must report the existence of any
technical evaluation concerning his wastewater
treatment, along with the name and location of similar
plants of which he has knowledge;

7. Any optional information the permittee wishes to have
considered;

8. Signature of certifying official under 9 VAC 25-31-110;
and

9. Pertinent plans, specifications, maps and such other
relevant information as may be required, in scope and
details satisfactory to the board.

L. Variance requests by non-POTWs. A discharger which
is not a publicly owned treatment works (POTW) may
request a variance from otherwise applicable effluent
limitations under any of the following statutory or regulatory
provisions within the times specified in this subsection:

1. Fundamentally different factors.

a. A request for a variance based on the presence of
fundamentally different factors from those on which the
effluent limitations guideline was based shall be filed
as follows:

(1) For a request from best practicable control
technology currently available (BPT), by the close of
the public comment period for the draft permit; or

(2) For a request from best available technology
economically achievable (BAT) and/or best
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conventional pollutant control technology (BCT), by
no later than:

(a) July 3, 1989, for a request based on an effluent
limitation guideline promulgated before February
4, 1987, to the extent July 3, 1989, is not later than
that provided under previously promulgated
regulations; or

(b) 180 days after the date on which an effluent
limitation guideline is published in the Federal
Register for a request based on an effluent
limitation guideline promulgated on or after
February 4, 1987.

b. The request shall explain how the requirements of
the applicable regulatory or statutory criteria have been
met.

2. A request for a variance from the BAT requirements
for CWA § 301(b)(2)(F) pollutants (commonly called
nonconventional pollutants) pursuant to § 301(c) of the
CWA because of the economic capability of the owner or
operator, or pursuant to § 301(g) of the CWA (provided
however that a § 301(g) variance may only be requested
for ammonia; chlorine; color; iron; total phenols (when
determined by the Administrator to be a pollutant covered
by § 301(b)(2)(F) of the CWA) and any other pollutant
which the administrator lists under § 301(g)(4) of the
CWA) must be made as follows:

a. For those requests for a variance from an effluent
limitation based upon an effluent limitation guideline
by:

(1) Submitting an initial request to the regional
administrator, as well as to the department, stating
the name of the discharger, the permit number, the
outfall number(s), the applicable effluent guideline,
and whether the discharger is requesting a §§ 301(c)
or 301(g) of the CWA modification, or both. This
request must have been filed not later than 270 days
after promulgation of an applicable effluent limitation
guideline; and

(2) Submitting a completed request no later than the
close of the public comment period for the draft
permit demonstrating that: (i) all reasonable
ascertainable issues have been raised and all
reasonably available arguments and materials
supporting their position have been submitted; and
(i) that the applicable requirements of 40 CFR Part
125 (2000) have been met. Notwithstanding this
provision, the complete application for a request
under§ 301(g) of the CWA shall be filed 180 days
before EPA must make a decision (unless the
Regional Division Director establishes a shorter or
longer period); or

b. For those requests for a variance from effluent
limitations not based on effluent limitation guidelines,
the request need only comply with subdivision 2 a (2)
of this subsection and need not be preceded by an
initial request under subdivision 2 a (1) of this
subsection.

3. A modification under § 302(b)(2) of the CWA of
requirements under § 302(a) of the CWA for achieving
water quality related effluent Ilimitations may be
requested no later than the close of the public comment
period for the draft permit on the permit from which the
modification is sought.

4. A variance for alternate effluent limitations for the
thermal component of any discharge must be filed with a
timely application for a permit under this section, except
that if thermal effluent limitations are established on a
case-by-case basis or are based on water quality
standards the request for a variance may be filed by the
close of the public comment period for the draft permit. A
copy of the request shall be sent simultaneously to the
department.

M. Variance requests by POTWSs. A discharger which is a
publicly owned treatment works (POTW) may request a
variance from otherwise applicable effluent limitations
under any of the following statutory provisions as specified
in this paragraph:

1. A request for a modification under § 301(h) of the
CWA of requirements of § 301(b)(1)(B) of the CWA for
discharges into marine waters must be filed in
accordance with the requirements of 40 CFR Part 125,
Subpart G (2000).

2. A modification under § 302(b)(2) of the CWA of the
requirements under § 302(a) of the CWA for achieving
water quality based effluent limitations shall be requested
no later than the close of the public comment period for
the draft permit on the permit from which the modification
is sought.

N. Expedited variance procedures and time extensions.

1. Notwithstanding the time requirements in subsections
L and M of this section, the board may notify a permit
applicant before a draft permit is issued that the draft
permit will likely contain limitations which are eligible for
variances. In the notice the board may require the
applicant as a condition of consideration of any potential
variance request to submit a request explaining how the
requirements of 40 CFR Part 125 (2000) applicable to
the variance have been met and may require its
submission within a specified reasonable time after
receipt of the notice. The notice may be sent before the
permit application has been submitted. The draft or final
permit may contain the alternative limitations which may
become effective upon final grant of the variance.

2. A discharger who cannot file a timely complete request
required under subdivisions L 2 a (2) or L 2 b of this
section may request an extension. The extension may
be granted or denied at the discretion of the board.
Extensions shall be no more than six months in duration.

O. Recordkeeping. Except for information required by
subdivision C 2 of this section, which shall be retained for a
period of at least five years from the date the application is
signed (or longer as required by Part VI (9 VAC 25-31-420
et seq.) of this chapter), applicants shall keep records of all
data used to complete permit applications and any
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supplemental information submitted under this section for a
period of at least three years from the date the application
is signed.

P. Sewage sludge management. All TWTDS subject to
subdivision C 2 a of this section must provide the
information in this subsection to the department using an
application form approved by the department. New
applicants must submit all information available at the time
of permit application. The information may be provided by
referencing information previously submitted to the
department. The board may waive any requirement of this
subsection if it has access to substantially identical
information. The board may also waive any requirement of
this subsection that is not of material concern for a specific
permit, if approved by the regional administrator. The
waiver request to the regional administrator must include
the board's justification for the waiver. A regional
administrator's disapproval of the board's proposed waiver
does not constitute final agency action, but does provide
notice to the board and the permit applicant that the EPA
may object to any board issued permit issued in the
absence of the required information.

1. All applicants must submit the following information:

a. The name, mailing address, and location of the
TWTDS for which the application is submitted;

b. Whether the facility is a Class | Sludge Management
Facility;

c. The design flow rate (in million gallons per day);

d. The total population served;

e. The TWTDS's status as federal, state, private,
public, or other entity;

f. The name, mailing address, and telephone number
of the applicant; and

g. Indication whether the applicant is the owner,
operator, or both.

2. All applicants must submit the facility's VPDES permit
number, if applicable, and a listing of all other federal,
state, and local permits or construction approvals
received or applied for under any of the following
programs:

a. Hazardous Waste Management program under the
Resource Conservation and Recovery Act (RCRA);

b. UIC program under the Safe Drinking Water Act
(SDWA);

c. NPDES program under the Clean Water Act (CWA);

d. Prevention of Significant Deterioration (PSD)
program under the Clean Air Act;

e. Nonattainment program under the Clean Air Act;

f. National Emission Standards for Hazardous Air
Pollutants (NESHAPS) preconstruction approval under
the Clean Air Act;

g. Dredge or fill permits under § 404 of the CWA,;

h. Other relevant environmental permits, including
state or local permits.

3. All applicants must identify any generation, treatment,
storage, land application, or disposal of sewage sludge
that occurs in Indian country.

4. All applicants must submit a topographic map (or other
map if a topographic map is unavailable) extending one
mile beyond property boundaries of the facility and
showing the following information:

a. All sewage sludge management facilities, including
on-site treatment, storage, and disposal sites; and

b. Wells, springs, and other surface water bodies that
are within 1/4 mile of the property boundaries and
listed in public records or otherwise known to the
applicant.

5. All applicants must submit a line drawing and/or a
narrative description that identifies all sewage sludge
management practices employed during the term of the
permit, including all units used for collecting, dewatering,
storing, or treating sewage sludge; the destination(s) of
all liquids and solids leaving each such unit; and all
processes used for pathogen reduction and vector
attraction reduction.

6. The applicant must submit sewage sludge monitoring
data for the pollutants for which limits in sewage sludge
have been established in Part VI (9 VAC 25-31-420 et
seq.) of this chapter for the applicant's use or disposal
practices on the date of permit application with the
following conditions:

a. The board may require sampling for additional
pollutants, as appropriate, on a case-by-case basis.

b. Applicants must provide data from a minimum of
three samples taken within 4-1/2 years prior to the date
of the permit application. Samples must be
representative of the sewage sludge and should be
taken at least one month apart. Existing data may be
used in lieu of sampling done solely for the purpose of
this application.

c. Applicants must collect and analyze samples in
accordance with analytical methods specified in 9 VAC
25-31-490 unless an alternative has been specified in
an existing sewage sludge permit.

d. The monitoring data provided must include at least
the following information for each parameter:

(1) Average monthly concentration for all samples
(mg/kg dry weight), based upon actual sample
values;

(2) The analytical method used; and
(3) The method detection level.

7. If the applicant is a person who prepares sewage
sludge, as defined in 9 VAC 25-31-500, the applicant
must provide the following information:
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a. If the applicant's facility generates sewage sludge,
the total dry metric tons per 365-day period generated
at the facility.

b. If the applicant's facility receives sewage sludge
from another facility, the following information for each
facility from which sewage sludge is received:

(1) The name, mailing address, and location of the
other facility;

(2) The total dry metric tons per 365-day period
received from the other facility; and

(3) A description of any treatment processes
occurring at the other facility, including blending
activities and treatment to reduce pathogens or
vector attraction characteristics.

c. If the applicant's facility changes the quality of
sewage sludge through blending, treatment, or other
activities, the following information:

(1) Whether the Class A pathogen reduction
requirements in 9 VAC 25-31-710 A or the Class B
pathogen reduction requirements in 9 VAC 25-31-
710 B are met, and a description of any treatment
processes used to reduce pathogens in sewage
sludge;

(2) Whether any of the vector attraction reduction
options of 9 VAC 25-31-720 B 1 through 8 are met,
and a description of any treatment processes used
to reduce vector attraction properties in sewage
sludge; and

(3) A description of any other blending, treatment, or
other activities that change the quality of sewage
sludge.

d. If sewage sludge from the applicant's facility meets
the ceiling concentrations in 9 VAC 25-31-540 B 1, the
pollutant concentrations in 9 VAC 25-31-540 B 3, the
Class A pathogen requirements in 9 VAC 25-31-710 A,
and one of the vector attraction reduction requirements
in 9 VAC 25-31-720 B 1 through 8, and if the sewage
sludge is applied to the land, the applicant must
provide the total dry metric tons per 365-day period of
sewage sludge subject to this subsection that is
applied to the land.

e. If sewage sludge from the applicant's facility is sold
or given away in a bag or other container for
application to the land, and the sewage sludge is not
subject to subdivision 7 d of this subsection, the
applicant must provide the following information:

(1) The total dry metric tons per 365-day period of
sewage sludge subject to this subsection that is sold
or given away in a bag or other container for
application to the land; and

(2) A copy of all labels or notices that accompany
the sewage sludge being sold or given away.

f. If sewage sludge from the applicant's facility is
provided to another person who prepares sewage

sludge, as defined in 9 VAC 25-31-500, and the
sewage sludge is not subject to subdivision 7 d of this
subsection, the applicant must provide the following
information for each facility receiving the sewage
sludge:

(1) The name and mailing address of the receiving
facility;

(2) The total dry metric tons per 365-day period of
sewage sludge subject to this subsection that the
applicant provides to the receiving facility;

(3) A description of any treatment processes
occurring at the receiving facility, including blending
activities and treatment to reduce pathogens or
vector attraction characteristic;

(4) A copy of the notice and necessary information
that the applicant is required to provide the receiving
facility under 9 VAC 25-31-530 G; and

(5) If the receiving facility places sewage sludge in
bags or containers for sale or give-away to
application to the land, a copy of any labels or
notices that accompany the sewage sludge.

8. If sewage sludge from the applicant's facility is applied
to the land in bulk form and is not subject to subdivision 7
d, e or f of this subsection, the applicant must provide the
following information:

a. The total dry metric tons per 365-day period of
sewage sludge subject to this subsection that is
applied to the land.

b. If any land application sites are located in states
other than the state where the sewage sludge is
prepared, a description of how the applicant will notify
the permitting authority for the state(s) where the land
application sites are located.

c. The following information for each land application
site that has been identified at the time of permit
application:

(1) The name (if any), and location for the land
application site;

(2) The site's latitude and longitude to the nearest
second, and method of determination;

(3) A topographic map (or other map if a topographic
map is unavailable) that shows the site's location;

(4) The name, mailing address, and telephone
number of the site owner, if different from the
applicant;

(5) The name, mailing address, and telephone
number of the person who applies sewage sludge to
the site, if different from the applicant;

(6) Whether the site is agricultural land, forest, a
public contact site, or a reclamation site, as such site
types are defined in 9 VAC 25-31-500;
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(7) The type of vegetation grown on the site, if
known, and the nitrogen requirement for this
vegetation;

(8) Whether either of the vector attraction reduction
options of 9 VAC 25-31-720 B 9 or 10 is met at the
site, and a description of any procedures employed
at the time of use to reduce vector attraction
properties in sewage sludge; and

(9) Other information that describes how the site will
be managed, as specified by the board.

d. The following information for each land application
site that has been identified at the time of permit
application, if the applicant intends to apply bulk
sewage sludge subject to the cumulative pollutant
loading rates in 9 VAC 25-31-540 B 2 to the site:

(1) Whether the applicant has contacted the
permitting authority in the state where the bulk
sewage sludge subject to 9 VAC 25-31-540 B 2 will
be applied, to ascertain whether bulk sewage sludge
subject to 9 VAC 25-31-540 B 2 has been applied to
the site on or since July 20, 1993, and if so, the
name of the permitting authority and the name and
phone number of a contact person at the permitting
authority;

(2) Identification of facilities other than the
applicant's facility that have sent, or are sending,
sewage sludge subject to the cumulative pollutant
loading rates in 9 VAC 25-31-540 B 2 to the site
since July 20, 1993, if, based on the inquiry in
subdivision 8 d (1) of this subsection, bulk sewage
sludge subject to cumulative pollutant loading rates
in 9 VAC 25-31-540 B 2 has been applied to the site
since July 20, 1993.

e. If not all land application sites have been identified
at the time of permit application, the applicant must
submit a land application plan that, at a minimum:

(1) Describes the geographical area covered by the
plan;

(2) Identifies the site selection criteria;
(3) Describes how the site(s) will be managed;

(4) Provides for advance notice to the board of
specific land application sites and reasonable time
for the board to object prior to land application of the
sewage sludge; and

(5) Provides for advance public notice of land
application sites in a newspaper of general
circulation in the area of the land application site.

b. The following information for each surface disposal
site receiving sewage sludge from the applicant's
facility that the applicant does not own or operate:

(1) The site name or number, contact person,
mailing address, and telephone number for the
surface disposal site; and

(2) The total dry metric tons from the applicant's
facility per 365-day period placed on the surface
disposal site.

c. The following information for each active sewage
sludge unit at each surface disposal site that the
applicant owns or operates:

(1) The name or number and the location of the
active sewage sludge unit;

(2) The unit's latitude and longitude to the nearest
second, and method of determination;

(3) If not already provided, a topographic map (or
other map if a topographic map is unavailable) that
shows the unit's location;

(4) The total dry metric tons placed on the active
sewage sludge unit per 365-day period;

(5) The total dry metric tons placed on the active
sewage sludge unit over the life of the unit;

(6) A description of any liner for the active sewage
sludge unit, including whether it has a maximum
permeability of 1 X 10-7cm/sec;

(7) A description of any leachate collection system
for the active sewage sludge unit, including the
method used for leachate disposal, and any federal,
state, and local permit number(s) for leachate
disposal;

(8) If the active sewage sludge unit is less than 150
meters from the property line of the surface disposal
site, the actual distance from the unit boundary to
the site property line;

(9) The remaining capacity (dry metric tons) for the
active sewage sludge unit;

(10) The date on which the active sewage sludge
unit is expected to close, if such a date has been
identified;

(11) The following information for any other facility
that sends sewage sludge to the active sewage
sludge unit:

(@) The name, contact person, and mailing
address of the facility; and

9. If sewage sludge from the applicant's facility is placed
on a surface disposal site, the applicant must provide the
following information:

(b) Available information regarding the quality of
the sewage sludge received from the facility,

a. The total dry metric tons of sewage sludge from the
applicant's facility that is placed on surface disposal
sites per 365-day period.

including any treatment at the facility to reduce
pathogens or vector attraction characteristics;

(12) Whether any of the vector attraction reduction
options of 9 VAC 25-31-720 B 9 through 11 is met at
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the active sewage sludge unit, and a description of
any procedures employed at the time of disposal to
reduce vector attraction properties in sewage
sludge;

(13) The following information, as applicable to any
groundwater monitoring occurring at the active
sewage sludge unit:

(a) A description of any groundwater monitoring
occurring at the active sewage sludge unit;

(b) Any available groundwater monitoring data,
with a description of the well locations and
approximate depth to groundwater;

(c) A copy of any groundwater monitoring plan that
has been prepared for the active sewage sludge
unit;

(d) A copy of any certification that has been
obtained from a qualified groundwater scientist
that the aquifer has not been contaminated; and

(14) If site-specific pollutant limits are being sought
for the sewage sludge placed on this active sewage
sludge unit, information to support such a request.

10. If sewage sludge from the applicant's facility is fired in
a sewage sludge incinerator, the applicant must provide
the following information:

a. The total dry metric tons of sewage sludge from the
applicant's facility that is fired in sewage sludge
incinerators per 365-day period.

b. The following information for each sewage sludge
incinerator firing the applicant's sewage sludge that the
applicant does not own or operate:

(1) The name and/or number, contact person,
mailing address, and telephone number of the
sewage sludge incinerator; and

(2) The total dry metric tons from the applicant's
facility per 365-day period fired in the sewage sludge
incinerator.

11. If sewage sludge from the applicant's facility is sent to
a municipal solid waste landfill (MSWLF), the applicant
must provide the following information for each MSWLF
to which sewage sludge is sent:

a. The name, contact person, mailing address,
location, and all applicable permit numbers of the
MSWLF;

b. The total dry metric tons per 365-day period sent
from this facility to the MSWLF;

c. A determination of whether the sewage sludge
meets applicable requirements for disposal of sewage
sludge in a MSWLF, including the results of the paint
filter liquids test and any additional requirements that
apply on a site-specific basis; and

d. Information, if known, indicating whether the
MSWLF complies with criteria set forth in the Virginia

Solid Waste Management Regulations, 9 VAC 20-80-
10 et seq.

12. All applicants must provide the name, mailing
address, telephone number, and responsibilities of all
contractors responsible for any operational or
maintenance aspects of the facility related to sewage
sludge generation, treatment, use, or disposal.

13. At the request of the board, the applicant must
provide any other information necessary to determine the
appropriate standards for permitting under Part VI (9
VAC 25-31-420 et seq.) of this chapter, and must provide
any other information necessary to assess the sewage
sludge use and disposal practices, determine whether to
issue a permit, or identify appropriate permit
requirements; and pertinent plans, specifications, maps
and such other relevant information as may be required,
in scope and details satisfactory to the board.

14. All applications must be signed by a certifying official
in compliance with 9 VAC 25-31-110.

Note 1: Until further notice subdivision G 7 e (1) of this
section and the corresponding portions of the VPDES
application Form 2C are suspended as they apply to coal
mines.

Note 2: Until further notice subdivision G 7 e (1) of this
section and the corresponding portions of ltem V-C of the
VPDES application Form 2C are suspended as they

apply to:

a. Testing and reporting for all four organic fractions in
the Greige Mills Subcategory of the Textile Mills
industry (subpart C-Low water use processing of 40
CFR Part 410 (2000)), and testing and reporting for the
pesticide fraction in all other subcategories of this
industrial category.

b. Testing and reporting for the volatile, base/neutral
and pesticide fractions in the Base and Precious
Metals Subcategory of the Ore Mining and Dressing
industry (subpart B of 40 CFR Part 440 (2000)), and
testing and reporting for all four fractions in all other
subcategories of this industrial category.

c. Testing and reporting for all four GC/MS fractions in
the Porcelain Enameling industry.

Note 3: Until further notice subdivision G 7 e (1) of this
section and the corresponding portions of Item V-C of the
VPDES application Form 2C are suspended as they
apply to:

a. Testing and reporting for the pesticide fraction in the
Tall Oil Rosin Subcategory (subpart D) and Rosin-
Based Derivatives Subcategory (subpart F) of the Gum
and Wood Chemicals industry (40 CFR Part 454
(2000)), and testing and reporting for the pesticide and
base-neutral fractions in all other subcategories of this
industrial category.

b. Testing and reporting for the pesticide fraction in the
leather tanning and finishing, paint and ink formulation,
and photographic supplies industrial categories.
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9VAC 25-31-130.
operations.

A. Permit requirements requirement for CAFOs.

c. Testing and reporting for the acid, base/neutral and
pesticide fractions in the petroleum refining industrial
category.

d. Testing and reporting for the pesticide fraction in the
Papergrade Sulfite Subcategories (subparts J and U)
of the Pulp and Paper industry (40 CFR Part 430
(2000)); testing and reporting for the base/neutral and
pesticide fractions in the following subcategories:
Deink (subpart Q), Dissolving Kraft (subpart F), and
Paperboard from Waste Paper (subpart E); testing
and reporting for the volatile, base/neutral and
pesticide fractions in the following subcategories: BCT
Bleached Kraft (subpart H), Semi-Chemical (subparts
B and C), and Nonintegrated-Fine Papers (subpart R);
and testing and reporting for the acid, base/neutral,
and pesticide fractions in the following subcategories:
Fine Bleached Kraft (subpart ), Dissolving Sulfite Pulp
(subpart K), Groundwood-Fine Papers (subpart O),
Market Bleached Kraft (subpart G), Tissue from
Wastepaper (subpart T), and Nonintegrated-Tissue
Papers (subpart S).

e. Testing and reporting for the base/neutral fraction in
the Once-Through Cooling Water, Fly Ash and Bottom
Ash Transport Water process wastestreams of the
Steam Electric Power Plant industrial category.

Concentrated animal feeding

1. Concentrated animal feeding operations are point
sources that require VPDES permits for discharges or
potential discharges. Once an operation is defined as a
CAFO, the VPDES requirements for CAFOs apply with
respect to all animals in confinement at the operation and
all manure, litter and process wastewater generated by
those animals or the production of those animals,
regardless of the type of animal.

2. Two or more animal feeding operations under common
ownership are considered, for the purposes of this
chapter, to be a single animal feeding operation if they
adjoin each other or if they use a common area or
system for the disposal of wastes.

b. The location of the animal feeding operation relative
to surface waters;

c. The means of conveyance of animal wastes and
process wastewaters into surface waters;

d. The slope, vegetation, rainfall, and other factors
affecting the likelihood or frequency of discharge of
animal wastes and process wastewaters into surface
waters; and

e. Other relevant factors.

2. No animal feeding operation with less than the
numbers of animals set forth in the definition of

i j ior Medium CAFO in
this regulation shall be designated as a concentrated
animal feeding operation unless:

a. Pollutants are discharged into surface waters
through a manmade ditch, flushing system, or other
similar manmade device; or

b. Pollutants are discharged directly into surface
waters which originate outside of the facility and pass
over, across, or through the facility or otherwise come
into direct contact with the animals confined in the
operation.

3. A permit application shall not be required from a
concentrated animal feeding operation designated under
this subsection until the board has conducted an on-site
inspection of the operation and determined that the
operation should and could be regulated under the
VPDES permit program.

C. Who must seek coverage under a VPDES permit?

1. All CAFO owners or operators must apply for a permit.
All CAFO owners or operators must seek coverage under
a VPDES permit, except as provided in subdivision 2 of
this subsection. Specifically, the CAFO owner or
operator must either apply for an individual VPDES
permit or apply for coverage under a VPDES general
permit. If there is no VPDES general permit available to
the CAFO, the CAFO owner or operator must submit an
application for an individual permit to the board.

2. Exception. An owner or operator of a Large CAFO
does not need to seek coverage under a VPDES permit if
the owner or operator has received a notice from the
board of a determination under 9 VAC 25-31-130 C 6
that the CAFO has “no potential to discharge” manure,
litter or process wastewater.

3. Information to submit with permit application. A permit

application for an individual permit must include the
information specified in 9 VAC 25-31-100 I. A notice of
intent for a general permit must include the information
specified in 9 VAC 25-31-100 | and 9 VAC 25-31-170.

B. Case-by-case designations. The board may designate
any animal feeding operation as a concentrated animal
feeding operation upon determining that it is a significant
contributor of pollution to surface waters.

4. Land application discharges from a CAFO are subject
to VPDES requirements. The discharge of manure, litter
or process wastewater to surface waters from a CAFO as
the result of the application of that manure, litter or
process wastewater by the CAFO to land areas under its

1. In making this designation the board shall consider the
following factors:

a. The size of the animal feeding operation and the
amount of wastes reaching surface waters;
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control is a discharge from that CAFO subject to VPDES
requirements, except where it is an agricultural storm
water discharge as provided in 33 USC § 1362(14). For
purposes of this subdivision, where the manure, litter or
process wastewater has been applied in accordance with
a nutrient management plan approved by the Department
of Conservation and Recreation and in accordance with
site specific nutrient management practices that ensure
appropriate agricultural utilization of the nutrients in the
manure, litter or process wastewater, as specified in 9
VAC 25-31-200 F, a discharge of manure, litter or
process wastewater from land areas under the control of
a CAFO is an agricultural storm water discharge.

5. “No potential to discharge” determinations for Large
CAFOs.

a. Determination by the board. The board, upon
request, may make a case-specific determination that
a Large CAFO has ‘no potential to discharge”
pollutants to surface waters. In  making this
determination, the board must consider the potential
for discharges from both the production area and any
land application areas. The board must also consider
any record of prior discharges by the CAFO. In no
case may the CAFO be determined to have ‘no
potential to discharge” if it has had a discharge within
the five years prior to the date of the request submitted
under subdivision C 5 b of this section. For purposes
of this section, the term “no potential to discharge”
means that there is no potential for any CAFO manure,
litter or process wastewater to be added to surface
waters under any circumstance or climatic condition. A
determination that there is “no potential to discharge”
for purposes of this section only relates to the
discharges of manure, litter and process wastewater
covered by this section.

b. Information to support a “no potential to discharge”
request. In requesting a determination of “no potential
to discharge,” the CAFO owner or operator must
submit any information that would support such a
determination within the time frame provided by the
board and in accordance with subdivisions 6 and 7 of
this subsection. Such information must include all the
information specified in 9 VAC 25-31-100 F and 9 VAC
25-31-100 | 1. The board has discretion to require
additional information to supplement the request, and
may also gather additional information through onsite
inspection of the CAFO.

c. Process for making a “no potential to discharge”
determination. Before making a final decision to grant a
‘no potential to discharge” determination, the board
must issue a notice to the public stating that a "no
potential to discharge” request has been received.
This notice must be accompanied by a fact sheet that
includes, when applicable: a brief description of the
type of facility or activity that is the subject of the “no
potential to discharge” determination; a brief summary
of the factual basis, upon which the request is based,
for granting the “no potential to discharge”
determination; and a description of the procedures for

reaching a final decision on the ‘no potential to
discharge” determination.

The board must base the decision to grant a ‘no
potential to discharge” determination on the
administrative record, which includes all information
submitted in support of a “no potential to discharge”
determination and any other supporting data gathered
by the board. The board must notify any CAFO
seeking a “no potential to discharge” determination of
its final determination within 90 days of receiving the
request.

d. Deadline for requesting a “no potential to discharge”
determination. The owner or operator must request a
‘no potential to discharge” determination by the
applicable permit application date specified in
subdivision C 6 of this subsection.

e. The “no potential to discharge” determination does
not relieve the CAFO from the consequences of an
actual discharge. Any unpermitted CAFO that
discharges pollutants into surface waters is in violation
of State Water Control Law even if it has received a
‘no potential to discharge” determination from the
board. Any CAFO that has received a determination of
‘no potential to discharge”, but that anticipates
changes in circumstances that could create the
potential for a discharge, should contact the
Department of Environmental Quality, and apply for
and obtain permit authorization prior to the change of
circumstances.

6. When a CAFO must seek coverage under a VPDES
permit.

a. Operations defined as CAFOs prior to April 14,
2003. For operations that are defined as CAFOs under
regulations that are in effect prior to April 14, 2003, the
owner or operator must have or seek to obtain
coverage under a VPDES permit as of April 14, 2003,
and comply with all applicable VPDES requirements,
including the duty to maintain permit coverage in
accordance with subdivision 7 of this subsection.

b. Operations defined as CAFOs as of April 14, 2003,
that were not defined as CAFQOs prior to that date. For
all CAFOs, the owner or operator of the CAFO must
seek to obtain coverage under a VPDES permit by
January 1, 2006.

c. Operations that become defined as CAFOs after
April 14, 2003, but that are not new sources. For newly
constructed AFOs and CAFOs that make changes to
their operations that result in becoming defined as
CAFOs for the first time, after April 14, 2003, but are
not new sources, the owner or operator must seek to
obtain coverage under a VPDES permit, as follows:

(1) For newly constructed operations not subject to
effluent limitation guidelines, 180 days prior to the
time the CAFO commences operation; or

(2) For other operations (e.g., resulting from an
increase in the number of animals), as soon as
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possible, but no later than 90 days after becoming
defined as a CAFO; except that

(3) If an operational change that makes the
operation a CAFO would not have made it a CAFO
prior to April 14, 2003, the operation has at least
until April 14, 2006.

d. New sources. New sources must seek to obtain
coverage under a permit at least 180 days prior to the
time the CAFO commences operation.

e. Operations that are designated CAFOs. For
operations designated as a CAFO in accordance with
subsection B of this section, the owner or operator
must seek to obtain coverage under a VPDES permit
no later than 90 days after receiving notice of the
designation.

f. “No potential to discharge.” Notwithstanding any
other provision of this section, a CAFO that has
received a “no potential to discharge” determination in
accordance with subdivision 5 of this subsection is not
required to seek coverage under a VPDES permit. If
circumstances materially change at a CAFO that has
received a “no potential to discharge” determination,
such that the CAFO has a potential for a discharge, the
CAFO has a duty to immediately notify the board and
seek coverage under a VPDES permit within 30 days
after the change in circumstances.

7. Duty to maintain permit coverage. No later than 180
days before the expiration of the permit, the permittee
must submit an application to renew its permit, in
accordance with 9 VAC 25-31-100. However, the
permittee need not continue to seek continued permit
coverage or reapply for a permit if:

a. The facility has ceased operation or is no longer a
CAFO; and

b. The permittee has demonstrated to the satisfaction
of the board that there is no remaining potential for a
discharge of manure, litter or associated process
wastewater that was generated while the operation
was a CAFO, other than agricultural storm water from
application areas.

d. State highway systems;

e. Standard metropolitan statistical areas as defined by
the Office of Management and Budget;

f. Urbanized areas as designated by the Bureau of the
Census according to criteria in 30 FR 15202 (May 1,
1974); or

g. Any other appropriate division or combination of
boundaries.

2. The general permit may be written to regulate one or
more categories or subcategories of discharges or
sludge use or disposal practices or facilities, within the
area described in subdivision 1 of this subsection, where
the sources within a covered subcategory of discharges
are either:

a. Storm water point sources; or

b. One or more categories or subcategories of point
sources other than storm water point sources, or one
or more categories or subcategories of treatment
works treating domestic sewage, if the sources or
treatment works treating domestic sewage within each
category or subcategory all:

(1) Involve the same or substantially similar types of
operations;

(2) Discharge the same types of wastes or engage in
the same types of sludge use or disposal practices;

(3) Require the same effluent limitations, operating
conditions, or standards for sewage sludge use or
disposal;

(4) Require the same or similar monitoring; and

(5) In the opinion of the board, are more
appropriately controlled under a general permit than
under individual permits.

3. Where sources within a specific category of
dischargers are subject to water quality-based limits
imposed pursuant to 9 VAC 25-31-220, the sources in
that specific category or subcategory shall be subject to
the same water quality-based effluent limitations.

4. The general permit must clearly identify the applicable
conditions for each category or subcategory of
dischargers or treatment works treating domestic sewage
covered by the permit.

9 VAC 25-31-170. General permits.

A. The board may issue a general permit in accordance
with the following:

1. The general permit shall be written to cover one or
more categories or subcategories of discharges or
sludge use or disposal practices or facilities described in
the permit under subdivision 2 b of this subsection,
except those covered by individual permits, within a
geographic area. The area should correspond to existing
geographic or political boundaries, such as:

a. Designated planning areas under §§ 208 and 303 of
CWA;

b. Sewer districts or sewer authorities;

c. City, county, or state political boundaries;

5. The general permit may exclude specified sources or
areas from coverage.

. Administration.

1. General permits may be issued, modified, revoked and
reissued, or terminated in accordance with applicable
requirements of this chapter.

2. Authorization to discharge, or authorization to engage
in sludge use and disposal practices.

a. Except as provided in subdivisions 2 e and 2 f of this
subsection, dischargers (or treatment works treating
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domestic sewage) seeking coverage under a general
permit shall submit to the department a written notice
of intent to be covered by the general permit. A
discharger (or treatment works treating domestic
sewage) who fails to submit a notice of intent in
accordance with the terms of the permit is not
authorized to discharge, (or in the case of a sludge
disposal permit, to engage in a sludge use or disposal
practice), under the terms of the general permit unless
the general permit, in accordance with subdivision 2 e
of this subsection, contains a provision that a notice of
intent is not required or the board notifies a discharger
(or treatment works treating domestic sewage) that it is
covered by a general permit in accordance with
subdivision 2 f of this subsection. A complete and
timely notice of intent (NOI) to be covered in
accordance with general permit requirements fulfills the
requirements for permit applications for the purposes
of this chapter.

b. The contents of the notice of intent shall be specified
in the general permit and shall require the submission
of information necessary for adequate program
implementation, including at a minimum, the legal
name and address of the owner or operator, the facility
name and address, type of facility or discharges, and
the receiving stream or streams. General permits for
storm water discharges associated with industrial
activity from inactive mining, inactive oil and gas
operations, or inactive landfills occurring on federal
lands where an operator cannot be identified may
contain alternative notice of intent requirements.
Notices of intent for coverage under a general permit
for concentrated animal feeding operations must
include the information specified in 9 VAC 25-31-100 |
1, including a topographic map. All notices of intent
shall be signed in accordance with 9 VAC 25-31-110.

c. General permits shall specify the deadlines for
submitting notices of intent to be covered and the date
or dates when a discharger is authorized to discharge
under the permit.

d. General permits shall specify whether a discharger
(or treatment works treating domestic sewage) that has
submitted a complete and timely notice of intent to be
covered in accordance with the general permit and that
is eligible for coverage under the permit, is authorized
to discharge, (or in the case of a sludge disposal
permit, to engage in a sludge use or disposal practice),
in accordance with the permit either upon receipt of the
notice of intent by the department, after a waiting
period specified in the general permit, on a date
specified in the general permit, or upon receipt of
notification of inclusion by the board. Coverage may
be terminated or revoked in accordance with
subdivision 3 of this subsection.

e. Discharges other than discharges from publicly
owned treatment works, combined sewer overflows,
municipal separate storm sewer systems, primary
industrial facilities, and storm water discharges
associated with industrial activity, may, at the

discretion of the board, be authorized to discharge
under a general permit without submitting a notice of
intent where the board finds that a notice of intent
requirement would be inappropriate. In making such a
finding, the board shall consider: the type of
discharge; the expected nature of the discharge; the
potential for toxic and conventional pollutants in the
discharges; the expected volume of the discharges;
other means of identifying discharges covered by the
permit; and the estimated number of discharges to be
covered by the permit. The board shall provide in the
public notice of the general permit the reasons for not
requiring a notice of intent.

f. The board may notify a discharger (or treatment
works treating domestic sewage) that it is covered by a
general permit, even if the discharger (or treatment
works treating domestic sewage) has not submitted a
notice of intent to be covered. A discharger (or
treatment works treating domestic sewage) so notified
may request an individual permit under subdivision 3 ¢
of this subsection.

. Requiring an individual permit.

a. The board may require any discharger authorized by
a general permit to apply for and obtain an individual
VPDES permit. Any interested person may request the
board to take action under this subdivision. Cases
where an individual VPDES permit may be required
include the following:

(1) The discharger or treatment works treating
domestic sewage is not in compliance with the
conditions of the general VPDES permit;

(2) A change has occurred in the availability of
demonstrated technology or practices for the control
or abatement of pollutants applicable to the point
source or treatment works treating domestic
sewage;

(3) Effluent limitation guidelines are promulgated for
point sources covered by the general VPDES permit;

(4) A water quality management plan containing
requirements applicable to such point sources is
approved,;

(5) Circumstances have changed since the time of
the request to be covered so that the discharger is
no longer appropriately controlled under the general
permit, or either a temporary or permanent reduction
or elimination of the authorized discharge is
necessary;

(6) Standards for sewage sludge use or disposal
have been promulgated for the sludge use and
disposal practice covered by the general VPDES
permit; or

(7) The discharge(s) is a significant contributor of
pollutants. In making this determination, the board
may consider the following factors:
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(a) The location of the discharge with respect to
surface waters;

(b) The size of the discharge;

(c) The quantity and nature of the pollutants
discharged to surface waters; and

(d) Other relevant factors;
b. Permits required on a case-by-case basis.

(1) The board may determine, on a case-by-case
basis, that certain concentrated animal feeding
operations, concentrated aquatic animal production
facilities, storm water discharges, and certain other
facilities covered by general permits that do not
generally require an individual permit may be
required to obtain an individual permit because of
their contributions to water pollution.

(2) Whenever the board decides that an individual
permit is required under this subsection, except as
provided in subdivision 3 b (3) of this subsection, the
board shall notify the discharger in writing of that
decision and the reasons for it, and shall send an
application form with the notice. The discharger
must apply for a permit within 60 days of notice,
unless permission for a later date is granted by the
board. The question whether the designation was
proper will remain open for consideration during the
public comment period for the draft permit and in any
subsequent public hearing.

(3) Prior to a case-by-case determination that an
individual permit is required for a storm water
discharge under this subsection, the board may
require the discharger to submit a permit application
or other information regarding the discharge under
the law and § 308 of the CWA. In requiring such
information, the board shall notify the discharger in
writing and shall send an application form with the
notice. The discharger must apply for a permit
under 9 VAC 25-31-120 A 1 within 60 days of notice
or under 9 VAC 25-31-120 A 9 within 180 days of
notice, unless permission for a later date is granted
by the board. The question whether the initial
designation was proper will remain open for
consideration during the public comment period for
the draft permit and in any subsequent public
hearing.

c. Any owner or operator authorized by a general
permit may request to be excluded from the coverage
of the general permit by applying for an individual
permit. The owner or operator shall submit an
application under 9 VAC 25-31-100 with reasons
supporting the request. The request shall be
processed under the applicable parts of this chapter.
The request shall be granted by issuing of an individual
permit if the reasons cited by the owner or operator are
adequate to support the request.

d. When an individual VPDES permit is issued to an
owner or operator otherwise subject to a general

VPDES permit, the applicability of the general permit to
the individual VPDES permittee is automatically
terminated on the effective date of the individual
permit.

e. A source excluded from a general permit solely
because it already has an individual permit may
request that the individual permit be revoked, and that
it be covered by the general permit. Upon revocation
of the individual permit, the general permit shall apply
to the source.

9 VAC 25-31-200. Additional conditions applicable to
specified categories of VPDES permits.

The following conditions, in addition to those set forth in
9 VAC 25-31-190, apply to all VPDES permits within the
categories specified below:

A. Existing manufacturing, commercial, mining, and
silvicultural dischargers. All existing manufacturing,
commercial, mining, and silvicultural dischargers must
notify the department as soon as they know or have reason
to believe:

1. That any activity has occurred or will occur which
would result in the discharge, on a routine or frequent
basis, of any toxic pollutant which is not limited in the
permit, if that discharge will exceed the highest of the
following notification levels:

a. One hundred micrograms per liter (100 pg/l);

b. Two hundred micrograms per liter (200 pg/l) for
acrolein and acrylonitrile; five hundred micrograms per
liter (500 pg/l) for 2,4-dinitrophenol and for 2-methyl-
4,6-dinitrophenol; and one milligram per liter (1 mg/l)
for antimony;

c. Five times the maximum concentration value
reported for that pollutant in the permit application; or

d. The level established by the board in accordance
with 9 VAC 25-31-220 F.

2. That any activity has occurred or will occur which
would result in any discharge, on a nonroutine or
infrequent basis, of a toxic pollutant which is not limited in
the permit, if that discharge will exceed the highest of the
following notification levels:

a. Five hundred micrograms per liter (500 ug/l);
b. One milligram per liter (1 mg/l) for antimony;

c. Ten times the maximum concentration value
reported for that pollutant in the permit application; or

d. The level established by the board in accordance
with 9 VAC 25-31-220 F.

B. Publicly and privately owned treatment works. All
POTWs and PVOTWs must provide adequate notice to the
department of the following:

1. Any new introduction of pollutants into the POTW or
PVOTW from an indirect discharger which would be
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subject to §§ 301 or § 306 of the CWA and the law if it
were directly discharging those pollutants; and

2. Any substantial change in the volume or character of
pollutants being introduced into that POTW or PVOTW
by a source introducing pollutants into the POTW or
PVOTW at the time of issuance of the permit.

3. For purposes of this subsection, adequate notice shall
include information on (i) the quality and quantity of
effluent introduced into the POTW or PVOTW, and (i)
any anticipated impact of the change on the quantity or
quality of effluent to be discharged from the POTW or
PVOTW.

4. When the monthly average flow influent to a POTW or
PVOTW reaches 95% of the design capacity authorized
by the VPDES permit for each month of any three-month
period, the owner shall within 30 days notify the
department in writing and within 90 days submit a plan of
action for ensuring continued compliance with the terms
of the permit.

a. The plan shall include the necessary steps and a
prompt schedule of implementation for controlling any
current problem, or any problem which could be
reasonably anticipated, resulting from high influent
flows.

b. Upon receipt of the owner's plan of action, the board
shall notify the owner whether the plan is approved or
disapproved. If the plan is disapproved, such
notification shall state the reasons and specify the
actions necessary to obtain approval of the plan.

c. Failure to timely submit an adequate plan shall be
deemed a violation of the permit.

d. Nothing herein shall in any way impair the authority
of the board to take enforcement action under §§ 62.1-
4415, 62.1-44.23, or 62.1-44.32 of the Code of
Virginia.
C. Municipal separate storm sewer systems. The operator
of a large or medium municipal separate storm sewer
system or a municipal separate storm sewer that has been
designated by the board under 9 VAC 25-31-120 A 1 e
must submit an annual report by a date specified in the
permit for such system. The report shall include:

1. The status of implementing the components of the
storm water management program that are established
as permit conditions;

2. Proposed changes to the storm water management
programs that are established as permit condition. Such
proposed changes shall be consistent with 9 VAC 25-31-
120 C 2 q;

3. Revisions, if necessary, to the assessment of controls
and the fiscal analysis reported in the permit application;

4. A summary of data, including monitoring data, that is
accumulated throughout the reporting year;

5. Annual expenditures and budget for year following
each annual report;

6. A summary describing the number and nature of
enforcement actions, inspections, and public education
programs; and

7. Identification of water quality
degradation.

improvements or

D. Wastewater works operator requirements.

1. The permittee shall employ or contract at least one
wastewater works operator who holds a current
wastewater license appropriate for the permitted facility.
The license shall be issued in accordance with Title 54.1
of the Code of Virginia and the regulations of the Board
for Waterworks and Wastewater Works Operators (18
VAC 160-20-40-et-seq:). Not withstanding the foregoing
requirement, unless the discharge is determined by the
board on a case-by-case basis to be a potential
contributor of pollution, no licensed operator is required
for wastewater treatment works:

a. That have a design hydraulic capacity equal to or
less than 0.04 mgd;

b. That discharge industrial waste or other waste from
coal mining operations; or

c. That do not utilize biological or physical/chemical
treatment.

2. In making this case-by-case determination, the board
shall consider the location of the discharge with respect
to state waters, the size of the discharge, the quantity
and nature of pollutants reaching state waters and the
treatment methods used at the wastewater works.

3. The permittee shall notify the department in writing
whenever he is not complying, or has grounds for
anticipating he will not comply with the requirements of
subdivision 1 of this subsection. The notification shall
include a statement of reasons and a prompt schedule
for achieving compliance.

E. Lake level contingency plans. Any VPDES permit issued
for a surface water impoundment whose primary purpose is
to provide cooling water to power generators shall include a
lake level contingency plan to allow specific reductions in
the flow required to be released when the water level above
the dam drops below designated levels due to drought
conditions, and such plan shall take into account and
minimize any adverse effects of any release reduction
requirements on downstream users. This subsection shall
not apply to any such facility that addresses releases and
flow requirements during drought conditions in a Virginia
Water Protection Permit.

F. Concentrated Animal Feeding Operations (CAFQOs). The
activities of the CAFO shall not contravene the Water
Quality Standards, as amended and adopted by the board,
or any provision of the State Water Control Law. There
shall be no point source discharge of manure, litter or
process wastewater to surface waters of the state except in
the case of a storm event greater than the 25-year, 24-hour
storm, except that for swine, poultry, and veal calf
operations constructed after April 14, 2003, in the case of a
storm event greater than the 100-year, 24-hour storm.
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Agricultural storm water discharges are permitted.
Domestic sewage or industrial waste shall not be managed
under the Virginia Pollutant Discharge Elimination System
General Permit for CAFOs (9 VAC 25-191). Any permit
issued to a CAFO must include:

1. Requirements to develop and implement a nutrient
management plan. At a minimum, a nutrient
management plan must include best management
practices and procedures necessary to implement
applicable effluent limitations and standards. Permitted
CAFOs must have their nutrient management plans
developed and implemented by December 31, 2006.
CAFOs that seek to obtain coverage under a permit after
December 31, 2006, must have a nutrient management
plan developed and implemented upon the date of permit
coverage. The nutrient management plan must, to the
extent applicable:

a. Ensure adequate storage of manure, litter, and
process wastewater, including procedures to ensure
proper operation and maintenance of the storage
facilities;

b. Ensure proper management of mortalities (i.e., dead
animals) to ensure that they are not disposed of in a
liquid manure, storm water, or process wastewater
storage or treatment system that is not specifically
designed to treat animal mortalities;

c. Ensure that clean water is diverted, as appropriate,
from the production area;

d. Prevent direct contact of confined animals with
surface waters of the state;

e. Ensure that chemicals and other contaminants
handled onsite are not disposed of in any manure,
litter, process wastewater, or stormwater storage or
treatment system unless specifically designed to treat
such chemicals and other contaminants;

f. Identify appropriate site specific conservation
practices to be implemented, including as appropriate
buffers or equivalent practices, to control runoff of
pollutants to surface waters of the state;

g. Identify protocols for appropriate testing of manure,
litter, process wastewater and soil;

h. Establish protocols to land apply manure, litter or
process wastewater in accordance with site specific
nutrient management practices that ensure appropriate
agricultural utilization of the nutrients in the manure,
litter or process wastewater; and

i. Identify specific records that will be maintained to
document the implementation and management of the
minimum elements described above.

2. Recordkeeping requirements. The permittee must
create, maintain for five years, and make available to the
director upon request the following records:

a. All applicable records identified pursuant to
subdivision 1 i of this subsection;

b. In addition, all CAFOs subject to EPA Effluent
Guidelines for Feedlots (40 CFR Part 412) must
comply with recordkeeping requirements as specified
in 40 CFR 412.37(b) and (c) and 40 CFR 412.47(b)
and (c);

A copy of the CAFOQ's site-specific nutrient management
plan must be maintained on site and made available to
the director upon request.

3. Requirements relating to transfer of manure or process
wastewater to other persons. Prior to transferring
manure, litter or process wastewater to other persons,
large CAFOs must provide the recipient of the manure,
litter or process wastewater with the most current nutrient
analysis. The analysis provided must be consistent with
the requirements of EPA Effluent Guidelines for Feedlots
(40 CFR Part 412). Large CAFOs must retain for five
years records of the date, recipient name and address
and approximate amount of manure, litter or process
wastewater transferred to another person.

4. Annual reporting requirements for CAFOs. The
permittee must submit an annual report to the director.
The annual report must include:

a. The number and type of animals, whether in open
confinement or housed under roof (beef cattle, broilers,
layers, swine weighing 55 pounds or more, swine
weighing less than 55 pounds, mature dairy cows,
dairy heifers, veal calves, sheep and lambs, horses,
ducks, turkeys, other);

b. Estimated amount of total manure, litter and process
wastewater generated by the CAFO in the previous 12
months (tons/gallons);

c. Estimated amount of total manure, litter and process
wastewater transferred to other persons by the CAFO
in the previous 12 months (tons/gallons);

d. Total number of acres for land application covered
by the nutrient management plan developed in
accordance with subdivision 1 of this subsection;

e. Total number of acres under control of the CAFO
that were used for land application of manure, litter and
process wastewater in the previous 12 months;

f. Summary of all manure, litter and process
wastewater discharges from the production area that
occurred in the previous 12 months including date,
time and approximate volume; and

g. A statement indicating whether the current version of
the CAFQ's nutrient management plan was developed
or approved by a certified nutrient management
planner.

VA.R. Doc. No. R05-27; Filed September 15, 2004, 11:17 a.m.
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REGISTRAR'S NOTICE: The State Water Control Board
has claimed an exemption from the Administrative Process
Act in accordance with § 2.2-4006 A 4 a of the Code of
Virginia, which excludes regulations that are necessary to
conform to changes in Virginia statutory law or the
appropriation act where no agency discretion is involved.
The State Water Control Board will receive, consider and
respond to petitions by any interested person at any time
with respect to reconsideration or revision.

Title of Regulation: 9 VAC 25-71. Regulations Governing
the Discharge of Sewage and Other Wastes from Boats
(amending 9 VAC 25-71-10 and 9 VAC 25-71-60).

Statutory Authority: § 62.1-44.33 of the Code of Virginia
and § 312 of the federal Clean Water Act.

Effective Date: November 3, 2004.

Summary:

The amendments clarify boaters' responsibilities in No
Discharge Zones, provide a requirement to assist law-
enforcement officers in determining compliance, and
require marinas to notify patrons of the discharge
restrictions.

Agency Contact: Michael B. Gregory, Department of
Environmental Quality, P.O. Box 10009, Richmond, VA
23240, telephone (804) 698-4065, FAX (804) 698-4032 or
e-mail mbgregory@deq.virginia.gov.

9 VAC 25-71-10. Definitions.

For the purposes of this chapter, the following definitions
apply:

"Act" means the Clean Water Act (33 USC § 1251 et seq.)
and standards and regulations promulgated thereunder.

"Board" means the State Water Control Board.

“Container seal” means a tamper-evident plastic or wire
security device.

"Discharge" includes, but is not limited to, any spilling,
leaking, pumping, pouring, emitting, emptying, or dumping.

"Discharges incidental to the normal operation of a vessel"
means discharges of graywater (galley, bath and shower
water), bilge water, cooling water, weather deck runoff,
ballast water, oil water separator effluent, and any other
discharge from a properly functioning marine engine or
propulsion system, shipboard maneuvering system, crew
habitability system, or installed major equipment, such as
an aircraft carrier elevator or catapult, or from a protective,
preservative, or adsorptive application to the hull of a
vessel, or a discharge in connection with the testing,
maintenance, and repair of a system described above
whenever the vessel is waterborne. It does not include a
discharge of rubbish, trash, garbage, other such material
discharged overboard or pollution.

“Houseboat” means a vessel that is used primarily as a
residence and is not used primarily as a means of
transportation.

"Industrial wastes" means liquid or other wastes resulting
from any process of industry, manufacture, trade or
business, or from the development of natural resources.

"Macerator pump valve" means a valve in a vessel's
sewage piping that in the open position allows an
overboard discharge of sewage via a through-hull fitting.

"Marina" means any installation, operating under public or
private ownership, that provides dockage or moorage for
boats (exclusive of paddle or rowboats) and provides,
through sale, rental or fee basis, any equipment, supply or
service (fuel, electricity or water) for the convenience of the
public or its lessee, renters or users of its facilities.

"Marine sanitation device" means any equipment installed
on a boat or vessel and that is designed to receive, retain,
treat, or discharge sewage, and any process to treat such
sewage.

"No Discharge Zone" means an area where a state has
received an affirmative determination from the U.S.
Environmental Protection Agency that there are adequate
facilities for the removal of sewage from vessels (holding
tank pump-out facilities) in accordance with § 312(f)(3) of
the Act, and where federal approval has been received
allowing a complete prohibition of all treated or untreated
discharges of sewage from all vessels;

"Other waste" means decayed wood, sawdust, shavings,
bark, lime, garbage, refuse, ashes, offal, tar, oil, chemicals,
and all other substances, except industrial waste and
sewage, which may cause pollution in any state waters.

"Pollution" means such alteration of the physical, chemical
or biological properties of any state waters as will or is likely
to create a nuisance or render such waters (i) harmful or
detrimental or injurious to the public health, safety or
welfare, or to the health of animals, fish or aquatic life; (i)
unsuitable with reasonable treatment for use as present or
possible future sources of public water supply; or (iii)
unsuitable for recreational, commercial, industrial,
agricultural, or other reasonable uses; provided that (a) an
alteration of the physical, chemical, or biological property of
state waters, or a discharge or deposit of sewage, industrial
wastes or other wastes to state waters by any owner which
by itself is not sufficient to cause pollution, but which, in
combination with such alteration of or discharge or deposit
to state waters by other owners, is sufficient to cause
pollution; (b) the discharge of untreated sewage by any
owner into state waters; and (c) contributing to the
contravention of standards of water quality duly established
by the board, are "pollution" for the terms and purposes of
this chapter.

"Pump-out facility" means any device, equipment or method
of removing sewage from a marine sanitation device. Also
it shall include any holding tanks either portable, movable
or permanently installed, and any sewage treatment
method or disposable equipment used to treat, or ultimately
dispose of, sewage removed from boats.

"Sewage" means human body wastes, the wastes from
toilets and other receptacles intended to receive or retain
human wastes, and liquid-carried human wastes together
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with such industrial wastes and other liquid as may be
present.

"State" means the Commonwealth of Virginia.

"State waters" means all water, on the surface and under
the ground, wholly or partially within or bordering the
Commonwealth of Virginia or within its jurisdiction, including
wetlands.

"Vessel" means every description of watercraft or other
artificial contrivance used, or capable of being used on the
waters of the state, including boats and houseboats
regardless of size, means of propulsion or place of registry.

"Y-valve" means a valve in a vessel's sewage piping that in
the open position allows an overboard discharge of sewage
via a through-hull fitting, and in the closed position prevents
an overboard discharge and retains sewage in a holding
tank.

9 VAC 25-71-60. No discharge zones.

The following requirements apply in designated No
Discharge Zones:

1. All discharge of sewage, whether treated or not, and
other wastes from all vessels into designated no
discharge zones is prohibited. A listing of designated no
discharge zones within the state appears at 9 VAC 25-
71-70.

2. Vessels without installed toilets shall dispose of any
collected sewage from portable toilets or other
containment devices at facilities approved by the Virginia
Department of Health for collection of sewage wastes, or
otherwise dispose of sewage in a manner that complies
with state law.

3. Vessels with installed toilets shall have a marine
sanitation device to allow sewage holding capacity
unless the toilets are rendered inoperable.

4. Houseboats having installed toilets shall have a
holding tank with the capability of collecting and holding
sewage and disposing of collected sewage at a pump-out
facility or other facility approved by the Virginia
Department of Health for collection of sewage wastes; if
a houseboat lacks such capability, the installed toilet
shall be removed.

5. Y-valves, macerator pump valves, or any other
through-hull fitting valves capable of allowing a discharge
of sewage from marine sanitation devices shall be
secured in the closed position by a device that is not
readily removable, including, but not limited to, a
numbered container seal, such that through-hull sewage
discharge capability is rendered inoperable.

6. Every owner or operator of a marina within a
designated No Discharge Zone shall notify boat patrons
leasing slips of the sewage discharge restriction in the
No Discharge Zone. As a minimum, notification shall
consist of No Discharge Zone information in the slip
rental contract and a sign indicating the area is a
designated No Discharge Zone.

VA.R. Doc. No. R05-15; Filed September 9, 2004, 9:11 a.m.

* kkkkkkk

REGISTRAR'S NOTICE: The following regulatory action is
exempt from the Administrative Process Act in accordance
with (i) § 2.2-4006 A 4 a of the Code of Virginia, which
excludes regulations that are necessary to conform to
changes in Virginia statutory law where no agency
discretion is involved, and (ii) § 2.2-4006 A 3 of the Code of
Virginia, which excludes regulations that consist only of
changes in style or form or corrections of technical errors.
The State Water Control Board will receive, consider and
respond to petitions by any interested person at any time
with respect to reconsideration or revision.

Title of Regulation: 9 VAC 25-101. Tank Vessel Oil
Discharge Contingency Plan and Financial
Responsibility Regulation (amending 9 VAC 25-101-30,
9 VAC 25-101-40, 9 VAC 25-101-50, 9 VAC 25-101-60
and 9 VAC 25-101-70; adding 9 VAC 25-101-35 and 9
VAC 101-45).

Statutory Authority: §§ 62.1-44.15, 62.1-34:16 and 62.1-
44.34:21 of the Code of Virginia.

Effective Date: November 3, 2004.

Agency Contact: Janet Queisser, Department of
Environmental Quality, P.O. Box 10009, Richmond, VA
23240, telephone (804) 698-4268, FAX (804) 698-4266 or
e-mail jcqueisser@deq.virginia.gov.

Summary:

The amendments to the regulation incorporate statutory
changes as a result of the 2004 Session of the General
Assembly that eliminate the regulatory burden of
application and board approval for most tank vessel
operators. The changes to the regulation (i) describe the
acceptance of an approved U. S. Coast Guard Vessel
Response Plan as meeting state requirements; (ii)
describe the process to obtain approval for a tank vessel
Oil Discharge Contingency Plan in lieu of having an
approved U. S. Coast Guard Vessel Response Plan; (iii)
delete requirements that described submittal of a U. S.
Coast Guard Vessel Response Plan approval letter with
a state application; (iv) insert a new section, 9 VAC 25-
101-45, to describe the acceptance of a valid U. S. Coast
Guard Certificate of Financial Responsibility as meeting
state requirements; (v) describe the process to obtain
approval of evidence of financial responsibility in lieu of
having a U. S. Coast Guard Certificate of Financial
Responsibility; (vi) delete requirements that described
the submittal of a U. S. Coast Guard Cettificate of
Financial Responsibility with a state application; and (vii)
allow for consideration of petitions at any time with
respect to revision of this regulation.

9 VAC 25-101-30. Purpose.

Fhe—purpose—of This chapter is—to—provide—guidance
implements the requirement of § 62.1-44.34:15 of the Code

of Virginia for the development of tank vessel contingency

plans and—to—establish—requirements—for—financial
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responsibility-on-the-part-of by operators of tank vessels

transporting or transferring oil as cargo upon state waters.
Contingency plans must address concerns for the effect of
oil discharges on the environment as well as considerations
of public health and safety. The oil discharge contingency
plans will ensure that the applicant can take such steps as
are necessary to protect environmentally sensitive areas; to
respond to the threat of an oil discharge; and to contain,
clean up and mitigate an oil discharge within the shortest
feasible time. This chapter also provides acceptable
means of demonstrating the required level of financial
responsibility required by § 62.1-44.34:16 of the Code of
Virginia, therefore providing the Commonwealth with the
necessary assurance that an operator of a tank vessel has
the necessary financial stability to conduct a proper
response to a discharge of oil.

9 VAC 25-101-35. Oil discharge contingency plan and
vessel response plan requirements for state waters.

No operator of a tank vessel shall cause or permit a tank
vessel to transport or transfer oil in state waters unless an
oil discharge contingency plan applicable to the tank vessel
is filed with and approved by the board in accordance with
9 VAC 25-101-40 or a Vessel Response Plan applicable to
the tank vessel has been approved by the United States
Coast Guard pursuant to § 4202 of the federal Oil Pollution
Act of 1990, Pub. L. No. 101-380, 33 USC §1321(j).

9 VAC 25-101-40. Board oil discharge contingency plan
review and approval.

A. Tank vessel oil discharge contingency plans shall
provide for the use of the best available technology
(economically feasible, proven effective and reliable and
compatible with the safe operation of the vessel) at the time
the plan is submitted for approval, be written in English,
and, in order to be approvable, shall contain, at a minimum,

the following requirements information:

1. The vessel name, country of registry, identification
number, date of build and certificated route of the vessel.

2. The names of the vessel operators including address
and phone number.

3. If applicable, name of local agent, address and phone
number.

4. A copy of the material safety data sheet (MSDS) or its
equivalent for each oil, or groups of oil with similar
characteristics, transported or transferred by the tank
vessel. To be equivalent, the submission must contain
the following:

a. Generic or chemical name of the oil;
b. Hazards involved in handling the oil; and

c. A list of firefighting procedures and extinguishing
agents effective with fires involving each oil or groups
of oil demonstrating similar hazardous properties which
require the same firefighting procedures.

5. A complete listing, including 24-hour phone numbers,
of all federal, state and local agencies required to be
notified in event of a discharge.

6. The position title of the individuals individual(s)
responsible for making the required notifications and a
copy of the notification check-off list. This-individual The
individual(s) must be fluent in English.

7. The position title, address and phone number of the
individuals individual(s) authorized to act on behalf of the
operator to implement containment and cleanup actions.
Fhis-individual The individual(s) must be fluent in English
and shall be available on a 24-hour basis to ensure the
appropriate containment and cleanup actions are
initiated.

8. The position title of the individuals individual(s)
designated by the operator to ensure compliance during
containment and cleanup of a discharge, with applicable
federal, state and local requirements for disposal of both
solid and liquid wastes.

9. A copy of the valid evidence of financial responsibility
pursuant to 9—VAC-25-104-50
9 VAC 25-101-45.

10. A complete description of the vessel including vessel
drawings providing a complete view of the location of all
cargo tanks as well as the location of fuels and other oils
carried in bulk by the vessel.

11. A complete description of each oil transfer system on
the vessel, including:

a. A line diagram of the vessel's oil transfer piping,
including the location of each valve, pump, control
device, vent, safety device and overflow;

b. The location of the shutoff valve or other isolation
device that separates any bilge or ballast system from
the oil transfer system; and,

c. The maximum pressure for each oil transfer system.

12. Identification and ensurance by contract, or other
means acceptable to the board, of the availability of
private personnel and equipment necessary to remove to
the maximum extent practicable the worst case
discharge and to mitigate or prevent a substantial threat
of such a discharge. This contract or agreement shall
ensure a certain response within the shortest feasible
time. The department will accept a letter of
understanding between the operator and response
contractors which attests to this capability being readily
available. Membership in a cleanup cooperative or other
response organization is also acceptable. A listing of
contractor or cooperative capabilities, including an
inventory of the equipment and specification of the other
information required by subdivision 14 of this subsection
shall be included unless these capabilities are already on
file with the department.

13. Assessment of the worst case discharge, including
measures to limit the outflow of oil, response strategy
and operational plan. For the purpose of this chapter,
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the worst case discharge for a tank vessel is a discharge
in adverse weather conditions of its entire cargo.

14. Inventory of onboard containment equipment,
including specification of quantity, type, location, time
limits for gaining access to the equipment, and, if
applicable, identification of tank vessel personnel trained
in its use.

15. If applicable, a copy of the United States Coast
Guard approved oil transfer procedures and International
Oil Pollution Prevention Certificate (IOPP).

16. A description of training, equipment testing, and
periodic unannounced oil discharge drills conducted by
the operator to mitigate or prevent the discharge, or the
substantial threat of a discharge.

17. The tank vessel's cargo inventory control procedures.
Tank vessel operators shall ensure that this control
procedure is capable of providing for the detection of a
discharge of oil within the shortest feasible time in
accordance with recognized engineering practices and
industry measurement standards.

18. A post discharge review procedure to assess the
discharge response in its entirety.

B. 4= All nonexempt tank vessel operators shall file with the
department the Application for Approval of a Tank Vessel
Contingency Plan form available from the department for
approval of the contingency plan. This form identifies the
tank vessel operator by name and address and provides
information on the tank vessel or vessels and shall be
submitted with the required contingency plan and shall be
completed as far as it pertains to the tank vessel. The
operator must sign and date the certification statement on
the application form which certifies to the board that the
information is true and accurate. If the operator is a
corporation, the application form must be signed by an
authorized corporate official; if the operator is a
municipality, state, federal or other public agency, the
application form must be signed by an authorized executive
officer or ranking elected official; if the operator is a
partnership or sole proprietorship, the application form must
be signed by a general partner or the sole proprietor.

C. Contingency plans must be filed with and approved by
the board. A signed original shall be submitted to the
department at the address specified in subsection F of this
section. A copy of the original with the tank vessel specific
information and the approval letter shall be retained on the
tank vessel and shall be readily available for inspection. An
operator of a tank vessel whose normal operating route
does not include entry into state waters shall certify to the
board, within 24 hours of entering state waters, that the
operator has ensured by contract or other means
acceptable to the board, the availability of personnel and
equipment necessary to remove to the maximum extent
practicable the worst case discharge and to mitigate or
prevent the discharge or the substantial threat of a
discharge. The operator shall submit a contingency plan to
the board for approval in accordance with this chapter prior
to the next entry of the tank vessel into state waters.

D. An operator of multiple tank vessels may submit a single
fleet contingency plan. The plan shall contain vessel
specific information required by this section for each vessel.
The vessel specific information shall be included in
appendices to the plan. This plan shall be separate from
any required facility contingency plan.

E. Oil discharge contingency plans shall be reviewed,
updated if necessary, and resubmitted to the board for
approval every 60 months unless significant changes occur
sooner. Operators must notify the department of significant
changes and make appropriate amendments to the
contingency plan within 30 days of the occurrence. For the
purpose of this chapter, a significant change includes the
following:

1. A change of operator of the tank vessel or individual
authorized to act on behalf of the operator;

2. A substantial increase in the maximum storage or
handling capacity of the tank vessel;

3. A material decrease in the availability of private
personnel or equipment necessary to remove to the
maximum extent practicable the worst case discharge
and to mitigate or prevent a substantial threat of such a
discharge;

4. A change in the type of product transported or
transferred in or by any tank vessel covered by the plan
for which a MSDS or its equivalent has not been
submitted; or

5. The addition of a tank vessel to a single fleet
contingency plan provided this requirement can be met
by submittal of a new or amended appendix to the plan.

Renewals for expiring plans shall be submitted to the board
for review and approval not less than 90 days prior to
expiration of the current plan.

and-approvatnotless-than-90-dayspriorto-expiration-of-the
eurrent-plan- All applications and written communications
concerning changes, submissions and updates of plans
required by this chapter including—copies—of—any
subsequentlyreissued-orrenewed-Vessel- ResponsePlan
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/RP)—approval—letters—submitted—in—accordance—with
subsection—J—of this—section, with the exception of
applications and submissions accompanied by fees
addressed in subsection K J of this section, shall be
addressed as follows:

Mailing Address:

Virginia Department of Environmental Quality
Office of Spill Response and Remediation
P.O. Box 10009

Richmond, VA 23240

Location Address:

Virginia Department of Environmental Quality
Office of Spill Response and Remediation
629 East Main Street

Richmond, VA 23219

All applications and submissions accompanied by fees as
addressed in subsection K J of this section shall be sent to
the addressed listed in subdivision K J 2.

G. An oil discharge exercise may be required by the board
to demonstrate the tank vessel's ability to implement the
contingency plan. The department will consult with the
operator of the vessel prior to initiating an exercise. Where
appropriate, the department will ensure coordination with
federal agencies prior to initiation of an exercise.

H. The board may, after notice and opportunity for a
conference pursuant to § 9-6-44:44 2.2-4019 of the Code of
Virginia, deny or modify its approval of an oil discharge
contingency plan if it determines that:

1. The plan as submitted fails to provide sufficient
information for the department to process, review and
evaluate the plan or fails to ensure the applicant can take
such steps as are necessary to protect environmentally
sensitive areas, to respond to the threat of a discharge,
and to contain and cleanup an oil discharge within the
shortest feasible time;

2. A significant change has occurred in the operation of
the tank vessel covered by the plan;

3. The tank vessel's discharge experience or its inability
to implement its plan in an oil spill discharge exercise
demonstrates a necessity for modification; or

4. There has been a significant change in the best
available technology since the plan was approved.

I. The board, after notice and opportunity for hearing, may
revoke its approval of an oil discharge contingency plan if it
determines that:

1. Approval was obtained by fraud or misrepresentation;
2. The plan cannot be implemented as approved;

3. A term or condition of approval or of this chapter has
been violated; or

4. The tank vessel is no longer in operation.

K- J. An application for approval of an oil discharge
contingency plan will be accepted only when the fee
established by this section has been paid.

1. Fees shall be paid by operators of tank vessels subject
to this chapter upon initial submittal of an oil discharge
contingency plan to the board. Renewals, additions,
deletions or changes to the plan are not subject to the
administrative fee. Operators-of-tank-vessels—subject-to
t'.s © |ap.te butl cetingt el provis ells .e_subs.eetﬁel ‘JFBI

2. Fees shall be paid in United States currency by check,
draft or postal money order made payable to the
Treasurer of Virginia. All applications and submissions
accompanying fees shall be sent to:

Mailing Address:

Virginia Department of Environmental Quality
Office of Financial Management

P.O. Box 10150

Richmond, VA 23240

Location Address:

Virginia Department of Environmental Quality
Office of Financial Management

629 East Main Street

Richmond, VA 23219

3. Application fees for approval of
contingency plans are as follows:

tank vessel

a. For a tank vessel with a maximum storage, handling
or transporting capacity of 15,000 gallons and up to
and including 250,000 gallons of oil the fee is $718;

b. For a tank vessel with a maximum storage, handling
or transporting capacity between greater than 250,000
gallons and up to and including 1,000,000 gallons of oil
the fee is $2,155; and
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c. For a tank vessel with a maximum storage, handling
or transporting capacity greater than ene—millien
1,000,000 gallons of oil the fee is $3,353.

4. The fee for approval of contingency plans
encompassing more than one tank vessel, as authorized
by subsection E D of this section, shall be based on the
aggregate capacity of the tank vessels.

5. Application fees are refundable upon receipt of a
written request for withdrawal of the plan and fee refund
no later than 30 days after submittal and prior to approval
of the plan.

6. Overpayments of application fees are refundable upon
written request. Overpayments not refunded will be
credited for the applicant's future use under this section.

9 VAC 25-101-45. Demonstration of financial
responsibility.

The operator of any tank vessel entering upon state waters
shall have a Certificate of Financial Responsibility,
approved by the Unites States Coast Guard pursuant to §
4202 of the federal Oil Pollution Act of 1990, or shall
deposit with the board cash or its equivalent in the amount
of $500 per gross ton of such vessel in accordance with 9
VAC 25-101-50.

9 VAC 25-101-50. Board financial responsibility
requirements demonstration.

A. The operator of any tank vessel entering upon state
waters shall deposit with the board cash or its equivalent in
the amount of $500 per gross ton of such vessel. If the
operator owns or operates more than one tank vessel,
evidence of financial responsibility need be established only
to meet the maximum liability applicable to the vessel
having the greatest maximum liability.

1. All documents submitted shall be in English and all
monetary terms shall be in United States currency.

2. A copy of the board's acceptance of the required
evidence of financial responsibility shall be kept on the
tank vessel and readily available for inspection.

B. If the board determines that oil has been discharged in
violation of applicable state law or there is a substantial
threat of such discharge from a vessel for which a cash
deposit has been made, any amount held in escrow may be
used to pay any fines, penalties or damages imposed under
such law.

C. Operators of tank vessels may obtain exemption from
the cash deposit requirement if evidence of financial
responsibility is provided in an amount equal to the cash
deposit required for such tank vessel pursuant to § 62.1-
44.34:16 of the Code of Virginia and subsection A of this
section. The following means of providing such evidence,
or any combination thereof, will be acceptable:

1. Self-insurance. Any operator demonstrating financial
responsibility by self-insurance shall provide evidence of
such self-insurance in a manner that is satisfactory to the
board. An operator demonstrating self-insurance shall:

a. Maintain, in the United States, working capital and
net worth each in the amount required by § 62.1-
44.34:16 of the Code of Virginia and subsection A of
this section.

(1) Maintenance of the required working capital and
net worth shall be demonstrated by submitting with
the application form an annual, current
nonconsolidated balance sheet and an annual,
current nonconsolidated statement of income and
surplus certified by an independent certified public
accountant. Those financial statements shall be for
the operator's last fiscal year preceding the date of
application and shall be accompanied by an
additional statement from the operator's treasurer (or
equivalent official) certifying to both the amount of
current assets and the amount of total assets
included in the accompanying balance sheet which
are located in the United States and are acceptable
for purposes of this chapter.

(2) If the balance sheet and statement of income and
surplus cannot be submitted in nonconsolidated
form, consolidated statements may be submitted if
accompanied by an additional statement by the
involved certified public accountant certifying to the
amount by which the operator's assets, located in
the United States and acceptable under this
subsection C, exceed total liabilities and that current
assets, located in the United States and acceptable
under this subsection C, exceed its current liabilities.

(3) When the operator's demonstrated net worth is
not at least 10 times the required amount, an
affidavit shall be filed by the operator's treasurer (or
equivalent official) covering the first six months of
the operator's fiscal year. Such affidavits shall state
that neither the working capital nor the net worth
have fallen below the required amounts during the
first six months.

(4) Additional financial information shall be submitted
upon request by the department; or

b. Provide evidence in the form of a marine insurance
broker's certificate of insurance, certificate of entry, or
other proof satisfactory to the board that the operator
has obtained oil pollution liability coverage through an
operator's membership in a Protection & Indemnity
(P&l) Club that is a member of the international group
of P&l clubs or through coverage provided by a pool of
marine underwriters in an amount sufficient to meet the
requirements of § 62.1-44.34:16 of the Code of Virginia
and subsection A of this section.

2. Insurance. Any operator demonstrating evidence of
financial responsibility by insurance shall provide
evidence of insurance issued by an insurer licensed,
approved, or otherwise authorized to do business in the
Commonwealth of Virginia. The amount of insurance
shall be sufficient to cover the amount required by §
62.1-44.34:16 of the Code of Virginia and subsection A of
this section. The operator shall provide evidence of such
coverage in the form of a marine insurance broker's

Virginia Register of Regulations

170



Final Regulations

certificate of insurance or by utilizing a form worded
identically to the Insurance Form Furnished as Evidence
of Financial Responsibility in Respect of Liability for
Discharge of Qil available from the department. The
insurer must also comply with all requirements in the
form available from the department.

3. Surety. Any operator demonstrating financial
responsibility through a surety bond shall file a surety
bond utilizing a form worded identically to the surety form
available from the department. The surety company
issuing the bond must be licensed to operate as a surety
in the Commonwealth of Virginia and must possess an
underwriting limitation at least equal to the amount
required by § 62.1-44.34:16 of the Code of Virginia and
subsection A of this section. The surety must also
comply with all requirements in the Surety Bond Form
Furnished as Evidence of Financial Responsibility in
Respect of Liability for Discharge of Oil available from the
department.

4. Guaranty. An operator demonstrating financial
responsibility through a guaranty shall submit the
guaranty worded identically to the form available from the
department.  The guarantor shall comply with all
provisions of subdivision 1 of this subsection for self-
insurance and also comply with all requirements in the
Guaranty Form Furnished as Evidence of Financial
Responsibility in Respect of Liability for Discharge of Oil
available from the department.

D. To obtain
requirements:

exemption from the cash deposit

1. The operator shall appeint have and maintain an agent
for service of process in the Commonwealth;

2. Fhe Any insurer, guarantor, or surety shall appeint
have and maintain an agent for service of process in the
Commonwealth;

3. Any insurer must be authorized by the Commonwealth
of Virginia to engage in the insurance business; and

4. Any instrument of insurance, guaranty or surety must
provide that actions may be brought on such instrument
of insurance, guaranty or surety directly against the
insurer, guarantor or surety for any violation by the
operator of Article 11 (§ 62.1-33.34:14 et seq.) of
Chapter 3.1 of Title 62.1 of the Code of Virginia up to, but
not exceeding, the amount insured, guaranteed or
otherwise pledged.

5. All forms of evidence of financial responsibility shall be
accompanied by an endorsement that certifies that the
insurance policy, evidence of self-insurance, surety or
guaranty provides liability coverage for the tank vessels
in the amount required by § 62.1-44.34:16 of the Code of
Virginia and subsection A of this section.

6. Subdivisions 2, 3 and 4 of this subsection do not apply
to operators providing evidence of financial responsibility
in accordance with subdivision C 1 of this section.

E. Any operator whose financial responsibility is accepted
under this chapter shall notify the board at least 30 days

before the effective date of a change, expiration or
cancellation of any instrument of insurance, guaranty or
surety.

F. Aceceptance The board's approval of evidence of
financial responsibility shall expire:

1. One year from the date that the board exempts an
operator from the cash deposit requirement based on
acceptance of evidence of self-insurance;

2. On the effective date of any change in the operator's
instrument of insurance, guaranty or surety; or

3. Upon the expiration or cancellation of any instrument
of insurance, guaranty or surety.

G. 4 All nonexempt tank vessel operators shall file with the
board the Application for Approval of Evidence of Tank
Vessel Financial Responsibility which identifies the tank
vessel operator and agent for service of process by name
and address, provides identifying information on the tank
vessel or vessels and certifies to the board that the
information is true and accurate for approval of the
evidence of financial responsibility. This form is available.
This form shall be submitted with the required evidence of
financial responsibility (cash deposit, proof of insurance,
self-insurance, guaranty or surety), i i

fvisi i ion and shall be completed as
far as it pertains to the tank vessel. The operator must sign
and date the certification statement on the application form.
If the operator is a corporation, the application form must be
signed by an authorized corporate official; if the operator is
a municipality, state, federal or other public agency, the
application form must be signed by an authorized executive
officer or ranking elected official; if the operator is a
partnership or sole proprietorship, the application form must
be signed by a general partner or the sole proprietor.
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form-identifies—the tank ,esse,l Operator—the des. ighated

agent-by—nameand-address .a'ld .t e .esp-eet,e tank
H. Application for renewal of approval of tank vessel
financial responsibility shall be filed with the board 30 days
prior to the date of expiration.

I. All applications and written communications concerning
changes, submissions and updates required by this
chapter, with the exception of applications and submissions
accompanied by fees as addressed in subsection £ K of
this section, shall be addressed as follows:

Mailing Address:

Virginia Department of Environmental Quality
Office of Spill Response and Remediation
P.O. Box 10009

Richmond, VA 23240

Location Address:

Virginia Department of Environmental Quality
Office of Spill Response and Remediation
629 East Main Street

Richmond, VA 23219

All applications and submissions accompanied by fees as
addressed in subsection k K of this section shall be sent to
the address listed in subdivision &£ K 2.

J. The board, after notice and opportunity for hearing, may
revoke its acceptance of evidence of financial responsibility
if it determines that:

1. Acceptance has been procured by fraud or
misrepresentation; or

2. A change in circumstances has occurred that would
warrant denial of acceptance of evidence of financial
responsibility.

| . ¢ I .
COFR to-the department:

£ K. An application for approval of the demonstration of
financial responsibility will be accepted only when the fees
established by this section have been paid.

1. Fees shall only be paid upon initial submittal of the
demonstration of financial responsibility by an operator to
the board. Renewals or changes are not subject to the
administrative fee. Operators—of-tank-vessels—subject-to
t'.s © ap.te but meeting t 1S PrOVISIORS o .SHbS.EEHS Ko
this-section-shat |Fet lale subjectto-ad i ist at;.eﬁ_lees I.e
lespe |Sib. .ty.

2. Fees shall be paid in United States currency by check,
draft or postal money order made payable to Treasurer of
Virginia. All fees and accompanying applications and
submissions shall be sent to:

Mailing Address:

Virginia Department of Environmental Quality
Office of Financial Management

P.O. Box 10150

Richmond, VA 23240

Location Address:

Virginia Department of Environmental Quality
Office of Financial Management

629 East Main Street

Richmond, VA 23219

3. Application fees for approval of evidence of financial
responsibility for tank vessels are as follows:

a. Applicants shall pay an application fee of $120.

b. Applicants shall pay a fee of $30 for each additional
tank vessel requiring a copy of the accepted evidence
of financial responsibility.

4. Application fees are refundable upon receipt of a
written notice of withdrawal; of the proffer of financial
responsibility and a request for refund received by the
department no later than 30 days after submittal and
prior to approval.

5. Overpayments of application fees are refundable upon
written request. Overpayments not refunded will be
credited for the applicant's future use under this section.

9 VAC 25-101-60. Delegation of authority.

The exeeutive Director of the Department of Environmental
Quality, or his designee, may perform any act of the board
under this chapter, except as limited by § 62.1-44.14 of the
Code of Virginia.

9 VAC 25-101-70. Evaluation of the chapter.

A. The department will receive, consider and respond to
petitions by any interested person at any time with respect
to reconsideration or revision.
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B. 1. Within three years after the effective date of this
chapter, the department shall perform an analysis on this
chapter and provide the board with a report on the
results. The analysis shall include (i) the purpose and
need for the chapter; (ii) alternatives which would
achieve the stated purpose of this chapter in a less
burdensome and less intrusive manner; (i) an
assessment of the effectiveness of this chapter; (iv) the
results of a review of the current state and federal
statutory and regulatory requirements, including
identification and justification of the requirements of this
chapter which are more stringent than federal
requirements; and (v) the results of a review as to
whether this chapter is clearly written and easily
understood by affected entities.

2. Upon review of the department's analysis, the board
shall confirm the need to (i) continue this chapter without
amendment, (ii) repeal this chapter or (iii) amend this
chapter. If the board's decision is to repeal or amend this
chapter, the board shall authorize the department to
initiate the applicable regulatory process to carry out the
decision of the board.

NOTICE: The forms used in administering 9 VAC 25-101,
Tank Vessel Oil Discharge Contingency Plan and Financial
Responsibility Regulation, are not being published due to
the large number; however, the name of each form is listed
below. The forms are available for public inspection at the
Department of Environmental Quality, 629 East Main
Street, Richmond, Virginia, or at the office of the Registrar
of Regulations, General Assembly Building, 2nd Floor,
Richmond, Virginia.

FORMS

Application for Approval of a Tank Vessel Oil Discharge
Contingency Plan (ODCP), DEQ101-1 (4/98).

Agent-Designation—Formfor -Commonwoalth —of Virginia
F.a' ) ".esée O B.'IS.GI.I aRge Continge ',GE EI ;a;;(QEQ gl g)ga_l d

Insurance Form Furnished as Evidence of Financial
Responsibility in Respect of Liability for Discharge of Oil
Under § 62.1-44.34:16 of the Code of Virginia and 9 VAC
25-101-50 A, DEQ101-3 (3/98).

Surety Bond Form Furnished as Evidence of Financial
Responsibility of Liability for Discharge of Oil Under § 62.1-
44.34:16 of the Code of Virginia and 9 VAC 25-101-50 A,
DEQ101-4 (3/98).

Guaranty Form Furnished as Evidence of Financial
Responsibility in Respect of Liability for Discharge of Oil
Under § 62.1-44.34:16 of the Code of Virginia and 9 VAC
25-101-50 A, DEQ101-5 (3/98).

Application for Approval of Evidence of Tank Vessel
Financial Responsibility (TVFR), DEQ101-6 (4/98).

\ Cortification_of_Evid £ Tank \. Einanei
A ibility. DEQ104-7 (4/08).

VA.R. Doc. No. R05-16; Filed September 9, 2004, 9:11 a.m.

* k k ok kkkk

REGISTRAR'S NOTICE: The State Water Control Board is
claiming an exemption from the Administrative Process Act
in accordance with § 2.2-4006 A 3, which excludes
regulations that consist only of changes in style or form or
corrections of technical errors. The State Water Control
Board will receive, consider and respond to petitions by any
interested person at any time with respect to
reconsideration or revision.

Title of Regqulation: 9 VAC 25-151. Virginia Pollutant
Discharge Elimination System (VPDES) General Permit
Regulation for Storm Water Discharges Associated
with Industrial Activity (amending 9 VAC 25-151-140,
9 VAC 25-151-150, 9 VAC 25-151-160, 9 VAC 25-151-180,
9 VAC 25-151-230 and 9 VAC 25-151-280).

Statutory Authority: § 62.1-44.15 of the Code of Virginia
and § 402 of the Clean Water Act (40 CFR Parts 122, 123
and 124).

Effective Date: November 3, 2004.

Summary:

The amendments insert parameters that were
inadvertently omitted in the previous revision to the
regulation. Typographical errors are also corrected.

Agency Contact: Burt Tuxford, Department of
Environmental Quality, P.O. Box 10009, Richmond, VA
23240, telephone (804) 698-4086, FAX (804) 698-4032 or
e-mail brtuxford@deq.virginia.gov.

9 VAC 25-151-140. Sector F--Primary metals.

A. Discharges covered under this section. The
requirements listed under this section apply to storm water
discharges associated with industrial activity from the
following types of facilities in the primary metal industry,
and generally described by the SIC code shown:

1. Steel works, blast furnaces, and rolling and finishing
mills, including: steel wire drawing and steel nails and
spikes; cold-rolled steel sheet, strip, and bars; and steel
pipes and tubes (SIC Code 331).

2. Iron and steel foundries, including: gray and ductile
iron, malleable iron, steel investment, and steel foundries
not elsewhere classified (SIC Code 332).

3. Primary smelting and refining of nonferrous metals,
including: primary smelting and refining of copper, and
primary production of aluminum (SIC Code 333).

4, Secondary smelting and refining of nonferrous metals
(SIC Code 334).

5. Rolling, drawing, and extruding of nonferrous metals,
including: rolling, drawing, and extruding of copper;
rolling, drawing and extruding of nonferrous metals
except copper and aluminum; and drawing and insulating
of nonferrous wire (SIC Code 335).

6. Nonferrous foundries (castings), including: aluminum
die-castings, nonferrous die-castings, except aluminum,
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aluminum foundries, copper foundries, and nonferrous
foundries, except copper and aluminum (SIC Code 336).

7. Miscellaneous primary metal products, not elsewhere
classified, including: metal heat treating, and primary
metal products, not elsewhere classified (SIC Code 339).

Activities covered include, but are not limited to, storm
water discharges associated with coking operations,
sintering plants, blast furnaces, smelting operations, rolling
mills, casting operations, heat treating, extruding, drawing,
or forging of all types of ferrous and nonferrous metals,
scrap, and ore.

B. Storm water pollution prevention plan requirements. In
addition to the requirements of Part Ill, the plan shall
include, at a minimum, the following items.

1. Site description.

a. Site map. The site map shall identify where any of
the following activies may be exposed to
precipitation/surface runoff: storage or disposal of
wastes such as spent solvents/baths, sand, slag/dross;

b. Routine facility inspections. Inspections shall be
conducted at least quarterly, and shall address all
potential sources of pollutants, including (if applicable):

(1) Air pollution control equipment (e.g., baghouses,
electrostatic precipitators, scrubbers, and cyclones)
should be inspected for any signs of degradation
(e.g., leaks, corrosion, or improper operation) that
could limit their efficiency and lead to excessive
emissions. The permittee should consider
monitoring air flow at inlets/outlets, or equivalent
measures, to check for leaks (e.g., particulate
deposition) or blockage in ducts; (2) All process or
material handling equipment (e.g., conveyors,
cranes, and vehicles) should be inspected for leaks,
drips, or the potential loss of materials; and

(3) Material storage areas (e.g., piles, bins or
hoppers for storing coke, coal, scrap, or slag, as well
as chemicals stored in tanks/drums) should be
examined for signs of material losses due to wind or
storm water runoff.

liquid storage tanks/drums; processing areas including
pollution control equipment (e.g., baghouses); and
storage areas of raw materials such as coal, coke,
scrap, sand, fluxes, refractories, or metal in any form.
In addition, indicate sources where an accumulation of
significant amounts of particulate matter could occur
from such sources as furnace or oven emissions,
losses from coal/coke handling operations, etc., and
that could result in a discharge of pollutants to surface
waters.

b. Inventory of exposed materials. The inventory of
materials handled at the site that potentially may be
exposed to precipitation/runoff should include areas
where deposition of particulate matter from process air
emissions or losses during material handling activities
are possible.

. Storm water controls.

a. Good housekeeping. The SWPPP should consider
implementation of the following measures, or
equivalent measures, where applicable.

(1) Establishment of a cleaning/maintenance
program for all impervious areas of the facility where
particulate matter, dust, or debris may accumulate,
especially areas where material loading/unloading,
storage, handling, and processing occur.

(2) The paving of areas where vehicle traffic or
material storage occur, but where vegetative or other
stabilization methods are not practicable. Sweeping
programs shall be instituted in these areas as well.

(38) For unstabilized areas of the facility where
sweeping is not practical, the permittee should
consider using storm water management devices
such as sediment traps, vegetative buffer strips, filter
fabric fence, sediment filtering boom, gravel outlet
protection, or other equivalent measures, that
effectively trap or remove sediment.

C. Benchmark monitoring and reporting requirements.
Primary metals facilities are required to monitor their storm
water discharges for the pollutants of concern listed in
Table 140 below.

Table 140.
Sector F - Benchmark Monitoring Requirements.
Pollutants of Concern Monitoring Cut-Off
Concentration

Steel Works, Blast Furnaces, and Rolling and Finishing Mills
(SIC 3312-3317)

Total Recoverable 750 ug/L

Aluminum

Total Recoverable Zinc 120 ug/L
Iron and Steel Foundries (SIC 3321-3325)

Total Recoverable 750 ug/L

Aluminum

Total Suspended Solids 100 mg/L

(TSS)

Total Recoverable 18 ug/L

Copper

Total Recoverable Iron 1 mg/L

Total Recoverable Zinc 120 ug/L

Rolling, Drawing, and Extruding of Nonferrous Metals
(SIC 3351-3357)

Total Recoverable 18 ug/L

Copper

Total Recoverable Zinc 120 ug/L
Nonferrous Foundries (SIC 3363-3369)

Total Recoverable 18 ug/L

Copper

Total Recoverable Zinc 120 ug/L
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9 VAC 25-151-150. Sector G--Metal mining (ore mining
and dressing).

A. Discharges covered under this section. The
requirements listed under this section apply to storm water
discharges associated with industrial activity from active,
temporarily inactive and inactive metal mining and ore
dressing facilities including mines abandoned on federal
lands, as classified under SIC Major Group 10. Coverage
is required for facilities that discharge storm water that has
come into contact with, or is contaminated by, any
overburden, raw material, intermediate product, finished
product, byproduct, or waste product located on the site of
the operation. SIC Major Group 10 includes establishments
primarily engaged in mining of ores, developing mines, or
exploring for metallic minerals (ores) and also includes ore
dressing and beneficiating operations, whether performed
at colocated, dedicated mills or at separate mills, such as
custom mills. For the purposes of this section, the term
"metal mining" includes any of the separate activities listed
above. Covered discharges include:

1. All storm water discharges from inactive metal mining
facilities; and

2. Storm water discharges from the following areas of
active and temporarily inactive metal mining facilities:
waste rock/overburden piles if composed entirely of
storm water and not combining with mine drainage;
topsoil piles; off-site haul/access roads; on-site
haul/access roads constructed of waste rock/overburden
if composed entirely of storm water and not combining
with mine drainage; on-site haul/access roads not
constructed of waste rock/overburden/spent ore except if
mine drainage is used for dust control; runoff from
tailings dams/dikes when not constructed of waste
rock/tailings and no process fluids are present; runoff
from tailings dams/dikes when constructed of waste
rock/tailings and no process fluids are present if
composed entirely of storm water and not combining with
mine drainage; concentration building if no contact with
material piles; mill site if no contact with material piles;
office/administrative building and housing if mixed with
storm water from industrial area; chemical storage area;
docking facility if no excessive contact with waste product
that would otherwise constitute mine drainage; explosive
storage; fuel storage; vehicle/equipment maintenance
area/building; parking areas (if necessary); power plant;
truck wash areas if no excessive contact with waste
product that would otherwise constitute mine drainage;
unreclaimed, disturbed areas outside of active mining
area; reclaimed areas released from reclamation bonds
prior to December 17, 1990; and partially/inadequately
reclaimed areas or areas not released from reclamation
bonds.

B. Limitations on coverage. Storm water discharges from
active metal mining facilities that are subject to the effluent
limitation guidelines for the Ore Mining and Dressing Point
Source Category (40 CFR Part 440 (2002)) are not
authorized by this permit.

Note: Discharges that come in contact with
overburden/waste rock are subject to 40 CFR Part 440
(2002), providing: the discharges drain to a point source
(either naturally or as a result of intentional diversion), and
they combine with mine drainage that is otherwise
regulated under 40 CFR Part 440 (2002). Discharges from
overburden/waste rock can be covered under this permit if
they are composed entirely of storm water and do not
combine with sources of mine drainage that are subject to
40 CFR Part 440 (2002).

C. Special Conditions. Prohibition of nonstorm water
discharges. In addition to the general prohibition of
nonstorm water discharges in Part | B 1, the following
discharges are not covered by this permit: adit drainage or
contaminated springs or seeps.

D. Special definitions. The following definitions are only for
this section of the general permit:

"Active metal mining facility" means a place where work or
other related activity to the extraction, removal, or recovery
of metal ore is being conducted. For surface mines, this
definition does not include any land where grading has
returned the earth to a desired contour and reclamation has
begun.

"Active phase" means activities including each step from
extraction through production of a salable product.

"Exploration and construction phase" entails exploration
and land disturbance activities to determine the financial
viability of a site. Construction includes the building of site
access roads and removal of overburden and waste rock to
expose mineable minerals.

"Inactive metal mining facility" means a site or portion of a
site where metal mining and/or milling occurred in the past
but is not an active facility as defined in this permit, and
where the inactive portion is not covered by an active
mining permit issued by the applicable (federal or state)
governmental agency.

"Mining operation" typically consists of three phases, any
one of which individually qualifies as a "mining activity."
The phases are the exploration and construction phase, the
active phase, and the reclamation phase.

"Reclamation phase" means activities intended to return the
land to its premining use.

"Temporarily inactive metal mining facility" means a site or
portion of a site where metal mining and/or milling occurred
in the past but currently are not being actively undertaken,
and the facility is covered by an active mining permit issued
by the applicable (federal or state) government agency.

E. Storm water pollution prevention plan requirements. In
addition to the requirements of Part Ill, the plan shall
include, at a minimum, the following items.

1. SWPPP requirements for active and temporarily
inactive metal mining facilities.

a. Site description.

Volume 21, Issue 2

Monday, October 4, 2004

175



Final Regulations

(1) Activities at the facility. A description of the
mining and associated activities taking place at the
site that can potentially affect storm water
discharges covered by this permit. The description
shall include the total acreage within the mine site;
an estimate of the number of acres of disturbed land;
an estimate of the total amount of land proposed to
be disturbed throughout the life of the mine and a
general description of the location of the site relative
to major transportation routes and communities.

(2) Site map. The site map shall identify the
locations of the following, as appropriate:
mining/milling site boundaries; access and haul
roads; an outline of the drainage areas of each
storm water outfall within the facility, and an
indication of the types of discharges from the
drainage areas; equipment storage, fueling and
maintenance areas; materials handling areas;
outdoor manufacturing, storage or material disposal
areas; storage areas for chemicals and explosives;
areas used for storage of overburden, materials,
soils or wastes; location of mine drainage (where
water leaves mine) or any other process water;
tailings piles/ponds, both proposed and existing;
heap leach pads; points of discharge from the
property for mine drainage/process water; surface
waters; and boundary of tributary areas that are
subject to effluent limitations guidelines.

b. Summary of potential pollutant sources. For each
area of the mine/mill site where storm water discharges
associated with industrial activities occur, the types of
pollutants likely to be present in significant amounts
must be identified (e.g., heavy metals, sediment). The
following factors must be considered: the mineralogy
of the ore and waste rock (e.g., acid forming); toxicity
and quantity of chemicals used, produced or
discharged; the likelihood, if any, of contact with storm
water; vegetation of site; history of significant
leaks/spills of toxic or hazardous pollutants. A
summary of any existing ore or waste rock/overburden
characterization data and test results for potential
generation of acid rock shall also be included. If the
ore or waste rock/overburden characterization data are
updated due to a change in the ore type being mined,
the SWPPP shall be updated with the new data.

c. Storm water controls.
(1) Nonstructural BMPs.

(a) Routine facility inspections. Active mining sites
must be inspected at least monthly. Temporarily
inactive sites must be inspected at least quarterly
unless adverse weather conditions make the site
inaccessible.

(b) Employee training. Employee training shall be
conducted at least annually at active mining and
temporarily inactive sites.

(2) Structural BMPs. Each of the following BMPs
shall be considered in the SWPPP. The potential

pollutants identified in subpart E 1 b above shall
determine the priority and appropriateness of the
BMPs selected. If it is determined that one or more
of these BMPs are not appropriate for the facility, the
plan must explain why it is not appropriate. If BMPs
are implemented or planned but are not listed here
(e.g., substituting a less toxic chemical for a more
toxic one), descriptions of them must be included in
the SWPPP.

(a) Sediment and erosion control. The measures
to consider include: diversion of flow away from
areas susceptible to erosion (measures such as
interceptor dikes and swales, diversion dikes,
curbs and berms); stabilization methods to prevent
or minimize erosion (such as temporary or
permanent seeding; vegetative buffer strips;
protection of trees; topsoiling; soil conditioning;
contouring; mulching; geotextiles (matting, netting,
or blankets); riprap; gabions; and retaining walls);
and structural methods for controlling sediment
(such as check dams; rock outlet protection; level
spreaders; gradient terraces; straw bale barriers;
silt fences; gravel or stone filter berms; brush
barriers; sediment traps; grass swales; pipe slope
drains; earth dikes; other controls such as
entrance stabilization, waterway crossings or wind
breaks; or other equivalent measures).

(b) Storm water diversion. A description of how
and where storm water will be diverted away from
potential pollutant sources to prevent storm water
contamination. BMP options may include the
following: interceptor dikes and swales; diversion
dikes, curbs and berms; pipe slope drains;
subsurface drains; drainage/storm water
conveyance systems (channels or gutters, open
top box culverts and waterbars; rolling dips and
road sloping; roadway surface water deflector and
culverts) or equivalent measures.

(c) Management of runoff. The potential pollutant
sources given in 9 VAC 25-151-150 E 1 b must be
considered when determining reasonable and
appropriate measures for managing runoff.

(d) Capping. Where capping of a contaminant
source is necessary, the source being capped and
materials and procedures used to cap the
contaminant source must be identified.

(e) Treatment. If treatment of a storm water
discharge is necessary to protect water quality,
include a description of the type and location of
storm water treatment that will be used. Storm
water treatments include the following: chemical or
physical systems; oil/water separators; artificial
wetlands; etc.

(f) Certification of discharge testing. The permittee
must test or evaluate for the presence of specific
mining-related nonstorm water discharges such as
seeps or adit discharges or discharges subject to
effluent limitations guidelines, such as mine
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drainage or process water.  Alternatively (if
applicable), the permittee may certify in the
SWPPP that a particular discharge comprised of
commingled storm water and nonstorm water is
covered under a separate VPDES permit; and that
permit subjects the nonstorm water portion to
effluent limitations prior to any commingling. This
certification shall identify the nonstorm water
discharges, the applicable VPDES permit(s), the
effluent limitations placed on the nonstorm water
discharge by the permit(s), and the points at which
the limitations are applied.

2. SWPPP requirements for inactive metal mining

facilities.

a. Site description.

(1) Activities at the facility. The SWPPP shall briefly
describe the mining and associated activities that
took place at the site that can potentially affect the
storm water discharges covered by this permit. The
following must be included: approximate dates of
operation; total acreage within the mine and/or
processing site; estimate of acres of disturbed earth;
activities  currently  occurring  on-site  (e.g.,
reclamation); a general description of site location
with  respect to transportation routes and
communities.

(2) Site map. The site map shall identify the
locations of the following, as appropriate:
mining/milling site boundaries; access and haul
roads; an outline of the drainage areas of each
storm water outfall within the facility, and an
indication of the types of discharges from the
drainage areas; equipment storage, fueling and
maintenance areas; materials handling areas;
outdoor manufacturing, storage or material disposal
areas; storage areas for chemicals and explosives;
areas used for storage of overburden, materials,
soils or wastes; location of mine drainage (where
water leaves mine) or any other process water;
tailings piles/ponds, both proposed and existing;
heap leach pads; points of discharge from the
property for mine drainage/process water; surface
waters; and boundary of tributary areas that are
subject to effluent limitations guidelines.

b. Summary of potential pollutant sources. For each
area of the mine/mill site where storm water discharges
associated with industrial activities occur, the types of
pollutants likely to be present in significant amounts
must be identified (e.g., heavy metals, sediment). The
following factors must be considered: the mineralogy of
the ore and waste rock (e.g., acid forming); toxicity and
quantity of chemicals used, produced or discharged;
the likelihood, if any, of contact with storm water;
vegetation of site; history of significant leaks/spills of
toxic or hazardous pollutants. A summary of any
existing ore or waste rock/overburden characterization
data and test results for potential generation of acid
rock shall also be included. If the ore or waste

rock/overburden characterization data are updated due
to a change in the ore type being mined, the SWPPP
shall be updated with the new data.

c. Storm water controls.

(1) Nonstructural BMPs. The nonstructural controls
in the general requirements at Part Il B 6 b 1 are not
required for inactive facilities.

(2) Structural BMPs. Each of the following BMPs
shall be considered in the SWPPP. The potential
pollutants identified in subpart E 2 b above shall
determine the priority and appropriateness of the
BMPs selected. If it is determined that one or more
of these BMPs are not appropriate for the facility, the
plan must explain why it is not appropriate. If BMPs
are implemented or planned but are not listed here
(e.g., substituting a less toxic chemical for a more
toxic one), descriptions of them must be included in
the SWPPP.

(a) Sediment and erosion control. The measures
to consider include: diversion of flow away from
areas susceptible to erosion (measures such as
interceptor dikes and swales, diversion dikes,
curbs and berms); stabilization methods to prevent
or minimize erosion (such as temporary or
permanent seeding; vegetative buffer strips;
protection of trees; topsoiling; soil conditioning;
contouring; mulching; geotextiles (matting; netting;
or blankets); riprap; gabions; and retaining walls;
and structural methods for controlling sediment
(such as check dams; rock outlet protection; level
spreaders; gradient terraces; straw bale barriers;
silt fences; gravel or stone filter berms; brush
barriers; sediment traps; grass swales; pipe slope
drains; earth dikes; other controls such as
entrance stabilization, waterway crossings or wind
breaks; or other equivalent measures).

(b) Storm water diversion. A description of how
and where storm water will be diverted away from
potential pollutant sources to prevent storm water
contamination. BMP options may include the
following: interceptor dikes and swales; diversion
dikes, curbs and berms; pipe slope drains;
subsurface drains; drainage/storm water
conveyance systems (channels or gutters, open
top box culverts and waterbars; rolling dips and
road sloping; roadway surface water deflector and
culverts) or equivalent measures.

(c) Management of runoff. The potential pollutant
sources given in 9 VAC 25-151-150 E 2 b must be
considered when determining reasonable and
appropriate measures for managing runoff.

(d) Capping. Where capping of a contaminant
source is necessary, the source being capped and
materials and procedures used to cap the
contaminant source must be identified.

(e) Treatment. If treatment of a storm water
discharge is necessary to protect water quality,
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include a description of the type and location of
storm water treatment that will be used. Storm
water treatments include the following: chemical or
physical systems; oil/water separators; artificial
wetlands; etc.

d. Comprehensive site compliance evaluation. Annual
site compliance evaluations may be impractical for
inactive mining sites due to remote
location/inaccessibility of the site, in which case the
permittee must conduct the evaluation at least once
every three years. The SWPPP must be documented
to explain why annual compliance evaluations are not
possible. If the evaluations will be conducted more
often than every three years, the frequency of
evaluations must be specified.

F. Benchmark monitoring and reporting requirements.

1. Copper ore mining and dressing facilities. Active
copper ore mining and dressing facilities are required to
monitor their storm water discharges for the pollutants of
concern listed in Table 150-1 below.

2. Discharges from waste rock and overburden piles at
active ore mining and dressing facilities. Active ore
mining and dressing facilities with discharges from waste
rock and overburden piles must perform analytic
monitoring for the parameters listed in Table 150-1.
Facilities must also monitor for the parameters listed in
Table 150-2. However, the director may notify the facility
that additional monitoring must be performed to
accurately characterize the quality and quantity of
pollutants discharged from the waste rock/overburden
piles. Monitoring requirements for discharges from waste
rock and overburden piles are not eligible for the waiver
inPart A3 b.

Table 150-1.
Sector G - Benchmark Monitoring Requirements.

Pollutants of Concern Monitoring Cut-Off

Concentration
Active Copper Ore Mining and Dressing Facilities (SIC 1021)
Total Suspended  Solids 100 wgtmg/L

(TSS)

Discharges From Waste Rock and Overburden Piles From
Active Ore Mining or Dressing Facilities Iron Ores; Copper
Ores; Lead and Zinc Ores; Gold and Silver Ores;
Ferroalloy Ores Except Vanadium; Miscellaneous Metal
Ores (SIC Codes 1011, 1021, 1031, 1041, 1044, 1061,
1081, 1094, 1099)

Total Suspended  Solids 100 mg/L
(TSS)
Turbidity (NTUs) 5 NTUs above background

PH 6.0-9.0s.u.

Hardness (as CaCO3) no benchmark value

Total Recoverable Antimony 640 ug/L
Total Recoverable Arsenic 50 ug/L
Total Recoverable Beryllium 130 ug/L

Total Recoverable Cadmium 3.9 ug/L
Total Recoverable Copper 18 ug/L
Total Recoverable Iron 1.0 mg/L
Total Recoverable Lead 120 ug/L
Total Recoverable 1.0 mg/L
Manganese

Total Recoverable Mercury 2.4 ug/L
Total Recoverable Nickel 1.4 mg/L
Total Recoverable Selenium 20 ug/L
Total Recoverable Silver 4.1 ug/L
Total Recoverable Zinc 120 ug/L

Table 150-2.
Sector G - Additional Monitoring Requirements for
Discharges From Waste Rock and Overburden Piles From
Active Ore Mining or Dressing Facilities.

Type of Ore Pollutants of Concern
Mined
TSS pH Metals, Total
(mg/L) Recoverable

Tungsten X X Arsenic, Cadmium (H),

Ore Copper (H), Lead (H),
Zinc (H).

Nickel Ore X X Arsenic, Cadmium (H),
Copper (H), Lead (H),
Zinc (H).

Aluminum X X Iron.

Ore

Mercury Ore X X Nickel (H).

Iron Ore X X Iron (Dissolved).

Platinum Ore Cadmium (H), Copper
(H), Mercury, Lead (H),
Zinc (H).

Titanium Ore X X Iron, Nickel (H), Zinc (H).

Vanadium X X Arsenic, Cadmium (H),

Ore Copper (H), Lead (H),
Zinc (H).

Copper, X X Arsenic, Cadmium (H),

Lead, Zinc, Copper (H), Lead (H),

Gold, Silver Mercury, Zinc (H).

and

Molybdenu

m

Uranium, X X Chemical Oxygen

Radium and Demand, Arsenic,

Vanadium Radium (Dissolved and

Total Recoverable),
Uranium, Zinc (H).

Note: (H) indicates that hardness must also be measured
when this pollutant is measured.
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9 VAC 25-151-160. Sector H--Coal mines and coal
mining-related facilities.

A. Discharges covered under this section. The
requirements listed under this section apply to storm water
discharges associated with industrial activity from coal
mining-related areas (SIC Major Group 12) if (i) they are not
subject to effluent limitations guidelines under 40 CFR Part
434 (2002) or (ii) they are not subject to the standards of
the Surface Mining Control and Reclamation Act of 1977
(SMCRA) (30 USC § 1201 et seq.) and the Virginia
Department of Mines, Minerals and Energy's individual
permit requirements. The requirements of this section shall
apply to storm water discharges from coal mining-related
activities exempt from SMCRA, including the public
financed exemption, the 16-2/3% exemption, the private
use exemption, the under 250 tons exemption, the
nonincidental tipple exemption, and the exemption for coal
piles and preparation plants associated with the end user.
Storm water discharges from the following portions of
eligible coal mines and coal mining related facilities may be
eligible for this permit: haul roads (nonpublic roads on
which coal or coal refuse is conveyed), access roads
(nonpublic roads providing light vehicular traffic within the
facility property and to public roadways), railroad spurs,
sidings, and internal haulage lines (rail lines used for
hauling coal within the facility property and to off-site
commercial railroad lines or loading areas); conveyor belts,
chutes, and aerial tramway haulage areas (areas under and
around coal or refuse conveyor areas, including transfer
stations); and equipment storage and maintenance yards,
coal handling buildings and structures, coal tipples, coal
loading facilities and inactive coal mines and related areas
(abandoned and other inactive mines, refuse disposal sites
and other mining-related areas).

B. Special conditions. Prohibition of nonstorm water
discharges. In addition to the general prohibition of
nonstorm water discharges in Part | B 1, the following
discharges are not covered by this permit: discharges from
pollutant seeps or underground drainage from inactive coal
mines and refuse disposal areas that do not result from
precipitation events and discharges from floor drains in
maintenance buildings and other similar drains in mining
and preparation plant areas.

C. Storm water pollution prevention plan requirements. In
addition to the requirements of Part Ill, the SWPPP shall
include at a minimum, the following items.

1. Site description.

a. Site map. The site map shall identify where any of
the following may be exposed to precipitation/surface
runoff:

(1) Drainage direction and discharge points from all
applicable mining-related areas described in 9 VAC
25-151-160 A;

(2) Acidic spoil, refuse or unreclaimed disturbed
areas; and

b. Summary of potential pollutant sources. A
description of the potential pollutant sources from the
following activities: truck traffic on haul roads and
resulting generation of sediment subject to runoff and
dust generation; fuel or other liquid storage; pressure
lines containing slurry, hydraulic fluid or other potential
harmful liquids; and loading or temporary storage of
acidic refuse/spoil.

2. Storm water controls.

a. Good housekeeping. As part of the facility's good
housekeeping program, the permittee should consider
the following: using sweepers, covered storage, and
watering of haul roads to minimize dust generation;
and conservation of vegetation (where possible) to
minimize erosion.

b. Preventive maintenance. The premittee permittee
shall also perform inspections of storage tanks and
pressure lines for fuels, lubricants, hydraulic fluid or
slurry to prevent leaks due to deterioration or faulty
connections; or other equivalent measures.

3. Comprehensive site compliance evaluation. The
evaluation program shall also include inspections for
pollutants entering the drainage system from activities
located on or near coal mining-related areas. Among the
areas to be inspected: haul and access roads; railroad
spurs, sliding and internal hauling lines; conveyor belts,
chutes and aerial tramways; equipment storage and
maintenance yards; coal handling buildings/structures;
and inactive mines and related areas.

D. Benchmark monitoring and reporting requirements. Coal
mining facilities are required to monitor their storm water
discharges for the pollutants of concern listed in Table 160.

Table 160.
Sector H - Benchmark Monitoring Requirements.

Monitoring Cut-Off

Pollutants of Concern :
Concentration

Coal Mines and Related Areas (SIC 1221-1241)

Total Recoverable Aluminum 750 ug/L
Total Recoverable Iron 1 mg/L

Total Suspended Solids 100 mg/L

(TSS)

9VAC 25-151-180. Sector K--Hazardous waste
treatment, storage, or disposal facilities.

A. Discharges covered under this section. The
requirements listed under this section apply to storm water
discharges associated with industrial activity from facilities
that treat, store, or dispose of hazardous wastes, including
those that are operating under interim status or a permit
under subtitle C of RCRA (Industrial Activity Code "HZ").
Disposal facilities that have been properly closed and
capped, and have no significant materials exposed to storm
water, are considered inactive and do not require permits.

(3) Liquid storage tanks containing pollutants such as caustics, hydraulic fluids and lubricants.
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B. Special conditions. Prohibition of nonstorm water
discharges. In addition to the general prohibition of
nonstorm water discharges in Part | B 1, the following
discharges are not covered by this permit: leachate, gas
collection condensate, drained free liquids, contaminated
ground water, laboratory-derived wastewater and contact
washwater from washing truck and railcar exteriors and
surface areas that have come in direct contact with solid
waste at the landfill facility.

C. Definitions.

"Contaminated storm water" means storm water that comes
in direct contact with landfill wastes, the waste handling and
treatment areas, or landfill wastewater as defined in this
section. Some specific areas of a landfill that may produce
contaminated storm water include, but are not limited to:
the open face of an active landfill with exposed waste (no
cover added); the areas around wastewater treatment
operations; trucks, equipment or machinery that has been
in direct contact with the waste; and waste dumping areas.

"Drained free liquids" means aqueous wastes drained from
waste containers (e.g., drums, etc.) prior to landfilling.

"Land treatment facility" means a facility or part of a facility
at which hazardous waste is applied onto or incorporated
into the soil surface; such facilities are disposal facilities if
the waste will remain after closure.

"Landfill" means an area of land or an excavation in which
wastes are placed for permanent disposal, that is not a land
application or land treatment unit, surface impoundment,
underground injection well, waste pile, salt dome formation,
a salt bed formation, an underground mine or a cave as
these terms are defined in 40 CFR 257.2 (2002), 40 CFR
258.2 (2002) and 40 CFR 260.10 (2002).

"Landfill wastewater" as defined in 40 CFR Part 445 (2002)
(Landfills Point Source Category) means all wastewater
associated with, or produced by, landfilling activities except
for sanitary wastewater, noncontaminated storm water,
contaminated ground water, and wastewater from recovery
pumping wells. Landfill wastewater includes, but is not
limited to, leachate, gas collection condensate, drained free
liquids, laboratory derived wastewater, contaminated storm
water and contact washwater from washing truck,
equipment, and railcar exteriors and surface areas that
have come in direct contact with solid waste at the landfill
facility.

"Leachate"” means liquid that has passed through or
emerged from solid waste and contains soluble,
suspended, or miscible materials removed from such
waste.

"Noncontaminated storm water" means storm water that
does not come into direct contact with landfill wastes, the
waste handling and treatment areas, or landfill wastewater
as defined above. Noncontaminated storm water includes
storm water that flows off the cap, cover, intermediate
cover, daily cover, and/or final cover of the landfill.

"Pile" means any noncontainerized accumulation of solid,
nonflowing hazardous waste that is used for treatment or
storage and that is not a containment building.

"Surface impoundment" means a facility or part of a facility
that is a natural topographic depression, man-made
excavation or diked area formed primarily of earthen
materials (although it may be lined with man-made
materials), which is designed to hold an accumulation of
liquid wastes or wastes containing free liquids, and which is
not an injection well. Examples of surface impoundments
are holding, storage, settling, and aeration pits, ponds and
lagoons.

D. Numeric effluent limitations. As set forth at 40 CFR Part
445 Subpart A (2002), the numeric limitations in Table 180-
1 apply to contaminated storm water discharges from
hazardous waste landfills subject to the provisions of RCRA
Subtitle C at 40 CFR Parts 264 (Subpart N) (2002) and 265
(Subpart N) (2002) except for any of the facilities described
in subdivisions 1 through 4 of this subsection:

1. Landfills operated in conjunction with other industrial
or commercial operations when the landfill only receives
wastes generated by the industrial or commercial
operation directly associated with the landfill;

2. Landfills operated in conjunction with other industrial
or commercial operations when the landfill receives
wastes generated by the industrial or commercial
operation directly associated with the landfill and also
receives other wastes provided the other wastes
received for disposal are generated by a facility that is
subject to the same provisions in 40 CFR Subchapter N
(2002) as the industrial or commercial operation or the
other wastes received are of similar nature to the wastes
generated by the industrial or commercial operation;

3. Landfills operated in conjunction with Centralized
Waste Treatment (CWT) facilities subject to 40 CFR Part
437 (2002) so long as the CWT facility commingles the
landfill wastewater with other nonlandfill wastewater for
discharge. A landfill directly associated with a CWT
facility is subject to this part if the CWT facility discharges
landfill wastewater separately from other CWT
wastewater or commingles the wastewater from its
landfill only with wastewater from other landfills; or

4. Landfills operated in conjunction with other industrial
or commercial operations when the landfill receives
wastes from public service activities so long as the
company owning the landfill does not receive a fee or
other remuneration for the disposal service.
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Table 180-1.
Sector K - Numeric Effluent Limitations.

Effluent Limitations

Maximum
Monthly Average

Parameter Maximum Daily

Hazardous Waste Treatment, Storage, or Disposal Facilities
(Industrial Activity Code "HZ") Subject to the Provisions of
40 CFR Part 445 Subpart A (2002).

Biochemical 220 mg/L 56 mg/L
Oxygen Demand

(BODs)

Total Suspended 88 mg/L 27 mg/L
Solids (TSS)

Ammonia 10 mg/L 4.9 mg/L
Alpha Terpineol 0.042 mg/L 0.019 mg/L
Aniline 0.024 mg/L 0.015 mg/L
Benzoic Acid 0.119 mg/L 0.073 mg/L
Naphthalene 0.059 mg/L 0.022 mg/L
p-Cresol 0.024 mg/L 0.015 mg/L
Phenol 0.048 mg/L 0.029 mg/L
Pyridine 0.072 mg/L 0.025 mg/L
Arsenic (Total) 1.1 mg/L 0.54 mg/L
Chromium (Total) 1.1 mg/L 0.46 mg/L
Zinc (Total) 0.535 mg/L 0.296 mg/L
pH Within the range of 6.0 - 9.0 s.u.

E. Benchmark monitoring and reporting requirements.
Permittees with hazardous waste treatment, storage, or
disposal facilities (TSDFs) are required to monitor their
storm water discharges for the pollutants of concern listed
in Table 180-2. These benchmark monitoring cutoff
concentrations apply to storm water discharges associated
with industrial activity other than contaminated storm water
discharges from landfills subject to the numeric effluent
limitations set forth in Table 180-1.

Table 180-2.
Sector K - Benchmark Monitoring Requirements.

Pollutants of Concern Monitoring Cut-Off

Concentration

Hazardous Waste Treatment, Storage, or Disposal Facilities
(Industrial Activity Code "HZ")

Total Kjeldahl Nitrogen (TKN) 1.5 mg/L
Total Suspended Solids 100 mg/L
(TSS)

Total Organic Carbon (TOC) 110 mg/L
Total Recoverable Arsenic 50 ug/L

Total Recoverable Cadmium 3.9 ug/L

Total Cyanide 22 ug/L

Total Recoverable Lead 120 ug/L

Total Recoverable Mercury 2.4 ug/L
Total Recoverable Selenium 20 ug/L
Total Recoverable Silver 4.1 ug/L

9 VAC 25-151-230. Sector P--Land transportation and
warehousing.

A. Discharges covered under this section. The
requirements listed under this section apply to storm water
discharges associated with industrial activity from ground
transportation facilities and rail transportation facilities
(generally identified by SIC Codes 40, 41, 42, 43, and
5171), that have vehicle and equipment maintenance shops
(vehicle and equipment rehabilitation, mechanical repairs,
painting, fueling and lubrication) and/or equipment cleaning
operations. Also covered under this section are facilities
found under SIC Codes 4221 through 4225 (public
warehousing and storage) that do not have vehicle and
equipment maintenance shops and/or equipment cleaning
operations.

B. Storm water pollution prevention plan requirements. In
addition to the requirements of Part Ill, the SWPPP shall
include, at a minimum, the following items.

1. Site description. Site Map. The site map shall identify
the locations of any of the following activities or sources:
fueling stations; vehicle/equipment maintenance or
cleaning areas; storage areas for vehicle/equipment with
actual or potential fluid leaks; loading/unloading areas;
areas where treatment, storage or disposal of wastes
occur; liquid storage tanks; processing areas; storage
areas; and all monitoring areas.

2. Summary of potential pollutant sources. The plan
shall describe and assess the potential for the following
to contribute pollutants to storm water discharges: on-site
waste storage or disposal; dirt/gravel parking areas for
vehicles awaiting maintenance; and fueling areas.

3. Storm water controls.
a. Good housekeeping.

(1) Vehicle and equipment terage storage areas.
The storage of vehicles and equipment awaiting
maintenance with actual or potential fluid leaks must
be confined to designated areas (delineated on the
site map). The permittee shall consider the following
measures (or their equivalents): the use of drip pans
under vehicles and equipment; indoor storage of
vehicles and equipment; installation of berms or
dikes; use of absorbents; roofing or covering storage
areas; and cleaning pavement surface to remove oil
and grease.

(2) Fueling areas. The permittee shall describe and
implement measures that prevent or minimize
contamination of the storm water runoff from fueling
areas. The permittee shall consider the following
measures (or their equivalents): covering the fueling
area; using spill/loverflow protection and cleanup
equipment; minimizing storm water runon/runoff to
the fueling area; using dry cleanup methods; and
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treating and/or recycling collected storm water
runoff.

(3) Material storage areas. Storage vessels of all
materials (e.g., for used oil/oil filters, spent solvents,
paint wastes, hydraulic fluids) must be maintained in
good condition, so as to prevent contamination of
storm water, and plainly labeled (e.g., "used oil,"
"spent solvents," etc.). The permittee shall consider
the following measures (or their equivalents): indoor
storage of the materials; installation of berms/dikes
around the areas, minimizing runoff of storm water to
the areas; using dry cleanup methods; and treating
and/or recycling the collected storm water runoff.

(4) Vehicle and equipment cleaning areas. The
permittee shall describe and implement measures
that prevent or minimize contamination of storm

water runoff from all areas wused for
vehicle/equipment cleaning. The permittee shall
consider the following measures (or their

equivalents): performing all cleaning operations
indoors; covering the cleaning operation; ensuring
that all washwaters drain to a proper collection
system (i.e., not the storm water drainage system
unless VPDES permitted); and treating and/or
recycling the collected storm water runoff. Note: the
discharge of vehicle/equipment wash waters,
including tank cleaning operations, are not
authorized by this permit and must be covered under
a separate VPDES permit or discharged to a
sanitary sewer in accordance with applicable
industrial pretreatment requirements.

(5) Vehicle and equipment maintenance areas. The
permittee shall describe and implement measures
that prevent or minimize contamination of the storm
water runoff from all areas used for
vehicle/equipment maintenance. The permittee shall
consider the following measures (or their
equivalents): performing maintenance activities
indoors; using drip pans; keeping an organized
inventory of materials used in the shop; draining all
parts of fluids prior to disposal; prohibiting wet clean
up practices where the practices would result in the
discharge of pollutants to storm water drainage
systems; using dry cleanup methods; treating and/or
recycling collected storm water runoff; and
minimizing  runon/runoff of storm water to
maintenance areas.

(6) Locomotive sanding (loading sand for traction)
areas. The plan must describe measures that
prevent or minimize contamination of the storm
water runoff from areas used for locomotive sanding.
The permittee shall consider the following measures
(or their equivalents): covering sanding areas;
minimizing storm water runon/runoff; or appropriate
sediment removal practices to minimize the off-site
transport of sanding material by storm water.

b. Routine facility inspections. The following
areas/activities shall be included in all inspections:

storage area for vehicles/equipment awaiting
maintenance; fueling areas; indoor and outdoor
vehicle/lequipment  maintenance areas; material

storage areas; vehicle/equipment cleaning areas; and
loading/unloading areas.

c. Employee training. Employee training shall take
place, at a minimum, annually (once per calendar
year). Employee training must address the following as
applicable: used oil and spent solvent management;
fueling procedures; general good housekeeping
practices; proper painting procedures; and used
battery management.

d. Nonstorm water discharges. For facilities that
discharge vehicle and equipment washwaters to the
sanitary sewer system, the operator of the sanitary
system and associated treatment plant must be
notified. In such cases, a copy of the notification letter
must be attached to the plan. If an industrial user
permit is issued under a pretreatment program, a
reference to that permit must be in the plan. In all
cases, any permit conditions or pretreatment
requirements must be considered in the plan. If the
washwaters are handled in another manner (e.g.,
hauled off-site), the disposal method must be
described and all pertinent documentation (e.g.,
frequency, volume, destination, etc.) must be attached
to the plan.

9 VAC 25-151-280.
products.

Sector U--Food and kindred

A. Discharges covered under this section. The
requirements listed under this section apply to storm water
discharges associated with industrial activity from food and
kindred products processing facilities (commonly identified
by SIC Code 20), including: meat products; dairy products;
canned, frozen and preserved fruits, vegetables, and food
specialties; grain mill products; bakery products; sugar and
confectionery products; fats and oils; beverages; and
miscellaneous food preparations and kindred products and
tobacco products manufacturing (SIC Code 21).

B. Special conditions. Prohibition of nonstorm water
discharges. In addition to the general nonstorm water
prohibition in Part | B 1, the following discharges are not
covered by this permit: boiler blowdown, cooling tower
overflow and blowdown, ammonia refrigeration purging,
and vehicle washing/clean-out operations.

C. Storm water pollution prevention plan requirements. In
addition to the requirements of Part Ill, the SWPPP shall
include, at a minimum, the following items.

1. Site description.

a. Site map. The site map shall identify the locations of
the following activites if they are exposed to
precipitation/surface runoff: vents/stacks from cooking,
drying, and similar operations; dry product vacuum
transfer lines; animal holding pens; spoiled product;
and broken product container storage areas.
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b. Summary of potential pollutant sources. In addition
to food and kindred products processing-related
industrial activities, the plan must also describe
application and storage of pest control chemicals (e.g.,
rodenticides, insecticides, fungicides, etc.) used on
plant grounds.

2. Storm water controls.

a. Routine facility inspections. At a minimum, the
following areas, where the potential for exposure to
storm water exists, must be inspected: loading and
unloading areas for all significant materials; storage
areas, including associated containment areas; waste
management units; vents and stacks emanating from
industrial activities;  spoiled product and broken
product container holding areas; animal holding pens;
staging areas; and air pollution control equipment.

b. Employee training. The employee training program
must also address pest control.

D. Benchmark monitoring and reporting requirements.
Grain mills and fats and oils products facilities are required
to monitor their storm water discharges for the pollutants of
concern listed in Table 280.

Table 280.
Sector U - Benchmark Monitoring Requirements.

Pollutants of Concern Monitoring Cut-Off

Concentration
Grain Mill Products (SIC 2041-2048)
Total Kjeldahl Nitrogen (TKN) 1.5 mg/L
Total Suspended Solids 100 mg/L
(TSS)

Fats and Oils Products (SIC 2074-2079)

Biochemical Oxygen 30 mg/L
Demand (BODs)

Total Nitrogen 2.2 mg/L
Total Suspended Solids 100 mg/L

(TSS)

VA.R. Doc. No. R05-17; Filed September 9, 2004, 9:12 a.m.

* kkkkkkk

REGISTRAR'S NOTICE: The following regulations filed by
the State Water Control Board are exempt from the
Administrative Process Act in accordance with § 2.2-4006 A
9 of the Code of Virginia, which exempts general permits
issued by the State Water Control Board pursuant to the
State Water Control Law (§ 62.1-44.2 et seq.), Chapter 24
(§ 62.1-242 et seq.) of Title 62.1 and Chapter 25 (§ 62.1-
254 et seq.) of Title 62.1 of the Code of Virginia if the board
(i) provides a Notice of Intended Regulatory Action in
conformance with the provisions of §2.2-4007 B, (ii)
following the passage of 30 days from the publication of the
Notice of Intended Regulatory Action, forms a technical
advisory committee composed of relevant stakeholders,
including potentially affected citizens groups, to assist in the

development of the general permit, (iii) provides notice and
receives oral and written comment as provided in § 2.2-
4007 F, and (iv) conducts at least one public hearing on the
proposed general permit.

Title of Regqulation: 9 VAC 25-191. Virginia Pollutant
Discharge Elimination System (VPDES) General Permit
for Concentrated Animal Feeding Operations (adding
9 VAC 25-191-10 through 9 VAC 25-191-50).

Statutory Authority: §§ 62.1-44.15 and 62.1-44.17:1 of the
Code of Virginia; 40 CFR Parts 9, 122, 123, and 412.

Effective Date: November 3, 2004.

Agency Contact: Neil Zahradka, Department of
Environmental Quality, P.O. Box 10009, Richmond, VA
23240, telephone (804) 698-4102, FAX (804) 698-4032, or
e-mail nrzahradka@deq.virginia.gov.

Summary:

This action adopts a general permit regulation to comply
with the provisions of 40 CFR Parts 9, 122, 123, and 412
as published in the Federal Register, Volume 68, No. 29,
dated February 12, 2003. The general permit regulation
governs the authorization to manage pollutants from
concentrated animal feeding operations, including
storage and land application of animal waste.

The State Water Control Board has the authority to
administer the federal National Pollutant Discharge
Elimination System (NPDES) program within the
Commonwealth, and as such, the program is called the
Virginia  Pollutant  Discharge Elimination = System
(VPDES). Operations that meet the federal definition of
Concentrated Animal Feeding Operation (CAFO) found
in 40 CFR 122.23 must seek coverage under a NPDES
permit. This action will result in the promulgation of a
VPDES general permit that will allow those operations to
obtain this type of permit. CAFQOs are currently regulated
in Virginia under the Virginia Pollution Abatement (VPA)
permit regulation in 9 VAC 25-32, the VPA General
Permit Regulation for CAFOs in 9 VAC 25-192, and the
VPA General Permit Regulation for Poultry Waste
Management in 9 VAC 25-630. Affected operations
currently permitted under these regulations will be
required to be permitted under this new VPDES general
permit regulation.

CHAPTER 191.

VIRGINIA [ POLLUTHON POLLUTANT | DISCHARGE
ELIMINATION SYSTEM (VPDES) GENERAL PERMIT
FOR CONCENTRATED ANIMAL FEEDING
OPERATIONS.

9 VAC 25-191-10. Definitions.

The words and terms used in this regulation shall have the
meanings defined in the State Water Control Law and 9
VAC 25-31 (VPDES Permit Regulation) unless the context
clearly indicates otherwise, except that for the purposes of
this regulation:
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[ “Agricultural storm water” means storm water that is not
the sole result of land application of manure, litter or
process wastewater. Where manure, litter or process
wastewater has been applied in accordance with a nutrient
management plan approved by the Virginia Department of
Conservation and Recreation and in accordance with site-
specific nutrient management practices that ensure
appropriate agricultural utilization of the nutrients in the
manure, litter or process wastewater, a precipitation-related
discharge of manure, litter, or process wastewater from
land areas under the control of an animal feeding operation
is an agricultural storm water discharge. ]

"Animal feeding operation" or "AFO" means a lot or facility
(other than an aquatic animal production facility) where the
following conditions are met:

1. Animals (other than aquatic animals) have been, are,
or will be stabled or confined and fed or maintained for a
total of 45 days or more in any 12-month period, and

2. Crops, vegetation, forage growth, or post-harvest
residues are not sustained in the normal growing season
over any portion of the lot or facility.

Two or more animal feeding operations under common
ownership are a single animal feeding operation for the
purposes of determining the number of animals at an
operation if they adjoin each other or if they use a common
area or system for the disposal of wastes.

"Best Management Practices" or "BMPs" means structural
improvements, prohibitions of practices, maintenance
procedures, and other management practices to prevent or
reduce the pollution of surface waters. BMPs also include
treatment requirements, operating procedures, and
practices to control site runoff, spillage or leaks, or drainage
from raw material storage.

"Concentrated animal feeding operation" or "CAFO" means
an animal feeding operation that is defined as a "Large
CAFQO" or as a "Medium CAFO," or that is designated as a
"Medium CAFQO" or a "Small CAFO." Any AFO may be
designated as a CAFO by the director in accordance with
the provisions of 40 CFR 122.23 (April 14, 2003).

1. "Large CAFO." An AFO is defined as a Large CAFO if
it stables or confines as many as or more than the
numbers of animals specified in any of the following
categories:

a. 700 mature dairy cattle, whether milked or dry;
b. 1,000 veal calves;

c. 1,000 cattle other than mature dairy cows or veal
calves. Cattle includes but is not limited to heifers,
steers, bulls, and cow-calf pairs;

d. 2,500 swine each weighing 55 pounds or more;

e. 10,000 swine each weighing less than 55 pounds;
f. 500 horses;

g. 10,000 sheep or lambs;

h. 65,000 turkeys;

i. 30,000 laying hens or broilers, if the AFO uses a
liquid manure handling system;

J. 125,000 chickens (other than laying hens), if the AFO
uses other than a liquid manure handling system;

k. 82,000 laying hens, if the AFO uses other than a
liquid manure handling system;

1. 30,000 ducks, if the AFO uses other than a liquid
manure handling system; or

m. 5,000 ducks, if the AFO uses a liquid manure
handling system.

2. "Medium CAFOQO." The term "Medium CAFQO" includes
any AFO that has the type and number of animals found
within any of the ranges below and that has been defined
or designated as a CAFO. An AFO is defined as a
Medium CAFO if:

a. The type and number of animals it stables or
confines falls within any of the following ranges:

(1) 200 to 699 mature dairy cattle (whether milked or
dry cows);

(2) 300 to 999 veal calves;

(3) 300 to 999 cattle other than mature dairy cows or
veal calves. Cattle includes but is not limited to
heifers, steers, bulls, and cow-calf pairs;

(4) 750 to 2,499 swine (each weighing 55 pounds or
more);

(5) 3,000 to 9,999 swine (each weighing less than 55
pounds);

(6) 150 to 499 horses;
(7) 3,000 to 9,999 sheep or lambs;
(8) 16,500 to 54,999 turkeys;

(9) 9,000 to 29,999 laying hens or broilers, if the
AFO uses a liquid manure handling system;

(10) 37,500 to 124,999 chickens (other than laying
hens), if the AFO uses other than a liquid manure
handling system;

(11) 25,000 to 81,999 laying hens, if the AFO uses
other than a liquid manure handling system;

(12) 10,000 to 29,999 ducks, if the AFO uses other
than a liquid manure handling system; or

(13) 1,500 to 4,999 ducks, if the AFO uses a liquid
manure handling system; and

b. Either one of the following conditions are met:

(1) Pollutants are discharged into [ waters—of—the
United-States surface waters of the state ] through a
man-made ditch, flushing system, or other similar
man-made device; or

(2) Pollutants are discharged directly into [ waters-of
the-United-States surface waters of the state] that
originate outside of and pass over, across, or
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through the facility or otherwise come into direct
contact with the animals confined in the operation.

The term "man-made" means constructed by man and
used for the purpose of transporting wastes.

3. "Small CAFOQ." An AFO that is designated as a CAFO
and is not a Medium CAFO.

"Director" means the Director of the [ Virginia ] Department
of Environmental Quality, or his designee.

"Operator" means any owner or operator (individual,
partnership, corporation, or association) of an AFO or
CAFO in this state that is eligible to be certified under the
provisions of this general permit.

"Permittee" means any operator (individual, partnership,
corporation, or association) in the Commonwealth of
Virginia that is certified to be covered under the provisions
of this general permit.

"Process wastewater" means water directly or indirectly
used in the operation of the AFO for any or all of the
following: spillage or overflow from animal or poultry
watering systems; washing, cleaning, or flushing pens,
barns, manure pits, or other AFO facilities; direct contact
swimming, washing, or spray cooling of animals; or dust
control. Process wastewater also includes any water that
comes into contact with any raw materials, products, or
byproducts including manure, litter, feed, milk, eggs or
bedding.

"Production area" means that part of an AFO that includes
the animal confinement area, the manure storage area, the
raw materials storage area, and the waste containment
areas. The animal confinement area includes but is not
limited to open lots, housed lots, feedlots, confinement
houses, stall barns, free stall barns, milkrooms, milking
centers, cowyards, barnyards, medication pens, walkers,
animal walkways, and stables. The manure storage area
includes but is not limited to lagoons, runoff ponds, storage
sheds, stockpiles, under house or pit storages, liquid
impoundments, static piles, and composting piles. The raw
materials storage area includes but is not limited to feed
silos, silage bunkers, and bedding materials. The waste
containment area includes but is not limited to settling
basins, and areas within berms and diversions that
separate uncontaminated storm water. Also included in the
definition of production area is any egg washing or egg
processing facility, and any area used in the storage,
handling, treatment, or disposal of mortalities.

"Setback" means a specified distance from surface waters
or potential conduits to surface waters where manure, litter,
and process wastewater may not be land applied.
Examples of conduits to surface waters include but are not
limited to open tile line intake structures, sinkholes, and
agricultural well heads.

"Storm water" means storm water runoff, snow melt runoff,
and surface runoff and drainage.

"Vegetated buffer" means a permanent strip of dense
perennial vegetation established parallel to the contours of
and perpendicular to the dominant slope of the field for the

purposes of slowing water runoff, enhancing water
infiltration, and minimizing the risk of any potential nutrients
or pollutants from leaving the field and reaching surface
waters.

9 VAC 25-191-20. Purpose; delegation of authority;
effective date of the permit.

A. This general permit regulation governs the pollutant
management activities of animal wastes and process
wastewater at concentrated animal feeding operations.
These concentrated animal feeding operations may operate
and maintain treatment works for waste storage, treatment
or recycling and may perform land application of manure,
litter, process wastewater, compost, biosolids, or sludges.

B. The director, or an authorized representative, may
perform any act of the board provided under this regulation,
except as limited by § 62.1-44.14 of the Code of Virginia.

C. This general permit will become effective on [ Nevember
16,2004 January 1, 2006 ], and will expire five years from
the effective date.

9 VAC 25-191-30. Authorization to discharge.

A. Any owner or operator governed by this general permit is
hereby authorized to discharge animal wastes and process
wastewater at concentrated animal feeding operations to
surface waters of the Commonwealth of Virginia provided
that the owner submits a complete registration statement of
9 VAC 25-191-40 and receives notification of coverage by
the board, and has complied with the following conditions:

1. The owner has not been required to obtain an
individual permit according to 9 VAC 25-31;

(2T G - itfoo: |
[3- 2.] The owner has complied or will comply with the

effluent limitations and other requirements of 9 VAC 25-
191-50;

[ 4- 3. ] The activities of the concentrated animal feeding
operation shall not contravene the Water Quality
Standards, as amended and adopted by the board, or
any provision of the State Water Control Law. There
shall be no point source discharge of manure, litter or
process wastewater [ to surface wasters of the state]
except in the case of a storm event greater than the 25-
year, 24-hour storm, except that for swine, poultry, and
veal calf operations constructed after April 14, 2003, in
the case of a storm event greater than the 100-year, 24-
hour storm. [ Agricultural storm water discharges are
permitted. ] Domestic sewage or industrial waste shall
not be managed under this general permit;

[5- 4.] Confined poultry feeding operations that use
disposal pits for routine disposal of daily mortalities shall
not be covered under this general permit. The use of a
disposal pit by a permittee for routine disposal of daily
poultry mortalities shall be considered a violation of this
permit. This prohibition shall not apply to the emergency
disposal of dead poultry done according to regulations
adopted pursuant to § 3.1-726 or Chapter 14 (§ 10.1-
1400 et seq.) of Title 10.1 of the Code of Virginia;, and
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[ 6- 5. ] Adjoining property notification.

a. The owner shall give notice of the registration
statement to all owners or residents of property that
adjoins the property on which the animal feeding
operation will be located. Such notice shall include (i)
the types and maximum number of animals that will be
maintained at the facility and (ii) the address and
phone number of the appropriate department regional
office to which comments relevant to the permit may be
submitted. This notice requirement is waived whenever
registration is for the purpose of renewing coverage
under a permit and no expansion is proposed and the
department has not issued any special or consent
order relating to violations under the existing permit.
This notice is also waived for poultry operations except
those that propose construction of new poultry growing
houses after December 1, 2000.

b. Any person may submit written comments on the
proposed operation to the department within 30 days of
the date of the filing of the registration statement. If, on
the basis of such written comments or his review, the
director determines that the proposed operation will not
be capable of complying with the provisions of the
general permit, the director shall require the owner to
obtain an individual permit for the operation. Any such
determination by the director shall be made in writing
and received by the owner not more than 45 days after
the filing of the registration statement or, if in the
director's sole discretion additional time is necessary to
evaluate comments received from the public, not more
than 60 days after the filing of the registration
statement.

B. The owner shall not be authorized by this general permit
to discharge to state waters specifically named in other
board regulations or policies that prohibit such discharges.

C. Receipt of this general permit does not relieve any
owner of the responsibility to comply with any other
applicable federal, state or local statute, ordinance or
regulation.

9 VAC 25-191-40. Registration statement.

A. In order to be covered under the general permit, the
owner shall file a complete VPDES Concentrated Animal
Feeding Operation General Permit registration statement
[or a VPA Animal Feeding Operation General Permit
registration statement]. The registration statement
[ submitted ] shall include the following information:

1. The name, location, and mailing address of the facility;

2. The latitude and longitude of the production area
(entrance to production area);

3. The name, mailing address, and telephone number of
the owner and operator;

4. The name and telephone number of a contact person
other than the operator, if applicable;

5. The best time of day and day of the week to contact
the operator or contact person;

6. If the facility has an existing VPA or VPDES permit,
the permit number;

7. The method of mortality management;

8. A topographic map of the geographic area in which the
CAFO is located showing the specific location of the
production area;

9. Specific information about the maximum number [,
average weight ] of and type of animals, whether in open
confinement or housed under roof (beef cattle, broilers,
layers, swine weighing 55 pounds or more, swine
weighing less than 55 pounds, mature dairy cows, dairy
heifers, veal calves, sheep and lambs, horses, ducks,
turkeys, other);

10. The type of containment and storage (anaerobic
lagoon, roofed storage shed, storage ponds, underfloor
pits, above ground storage tanks, below ground storage
tanks, concrete pad, impervious soil pad, other) and total
capacity for manure, litter, and process wastewater
storage (tons/gallons);

11. The total number of acres under control of the
applicant available for land application of manure, litter,
or process wastewater;

12. Estimated amounts of manure, litter, and process
wastewater generated per year (tons/gallons); and

13. Estimated amounts of poultry waste transferred to
other persons per year (tons).

B. The applicant shall attach to the registration statement a
copy of the [ facility's approved nutrient management plan
and a] letter from the Department of Conservation and
Recreation certifying approval of the facility's nutrient
management plan and | a—copy—of-the—approved-nutrient
management-plan if the nutrient management plan was

written after December 31, 2005, that the facility's nutrient
management plan was developed by a certified nutrient
management planner in accordance with § 10.1-104.2 of
the Code of Virginia ].

C. The registration statement shall include the following
certification: "I certify that notice of the registration
statement has been given to all owners or residents of
property that adjoins the property on which the [ eonfined
concentrated] animal feeding operation will be located.
This notice included the types and numbers of animals that
will be maintained at the facility and the address and phone
number of the appropriate Department of Environmental
Quality regional office to which comments relevant to the
permit may be submitted. (The preceding certification is
waived if the registration is for renewing coverage under a
permit and no expansion of the operation is proposed and
the department has not issued any special or consent order
relating to violations under the existing permit. This notice
is also waived for poultry operations except those that
propose construction of new poultry growing houses after
December 1, 2000.) | certify under penalty of law that all
the requirements of the board for the general permit are
being met and that this document and all attachments were
prepared under my direction or supervision in accordance
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with a system designed to assure that qualified personnel
properly gather and evaluate the information submitted.
Based on my inquiry of the person or persons who manage
the system or those persons directly responsible for
gathering the information, the information submitted is to
the best of my knowledge and belief true, accurate, and
complete. | am aware that there are significant penalties for
submitting false information including the possibility of fine
and imprisonment for knowing violations."

D. Where to submit. The registration statement shall be
submitted to the DEQ Regional Office that serves the area
where the concentrated animal feeding operation is located.

9 VAC 25-191-50. Contents of the general permit.

Any CAFO whose registration statement is accepted by the
board will receive the following general permit and shall
comply with the requirements therein and be subject to the
VPDES Permit Regulation, 9 VAC 25-31.

General Permit No.: VAGO1
Effective Date: [ January 1, 2006 ]
Expiration Date: [ December 31, 2010 ]

GENERAL PERMIT FOR CONCENTRATED ANIMAL
FEEDING OPERATIONS
AUTHORIZATION TO DISCHARGE UNDER THE
VIRGINIA POLLUTANT DISCHARGE ELIMINATION
SYSTEM
AND
THE VIRGINIA STATE WATER CONTROL LAW

In compliance with the provisions of the Clean Water Act,
as amended, and pursuant to the State Water Control Law
and regulations adopted pursuant thereto, owners of
concentrated animal feeding operations are authorized to
discharge to surface waters within the boundaries of the
Commonwealth of Virginia, except those specifically named
in board regulations or policies that prohibit such
discharges.

The authorized discharge shall be in accordance with this
cover page, Part | - Pollutant Management and Monitoring
Requirements, Part Il - Best Management Practices,
Nutrient Management, and Special Conditions, and Part Ill -
Conditions Applicable to All VPDES Permits, as set forth
herein.

PART |
POLLUTANT MANAGEMENT AND MONITORING
REQUIREMENTS

A. Pollutant management authorization. During the period
beginning with the date of coverage under this general
permit and lasting until the permit's expiration date, the
permittee is authorized to manage pollutants at the
[ permitted—site location or locations identified in the
registration statement and the facility's approved nutrient
management plan ].

B. Monitoring requirements.

1.[ . . : : apage :

earthenliguid—waste—storage—facilities—constructed—after

Hity- At
earthen liquid waste storage facilities constructed after
December 1, 1998, to an elevation below the seasonal
high water table or within one foot thereof, ground water
monitoring wells shall be installed. A minimum of one up
gradient and one down gradient well shall be installed at
each earthen waste storage facility that requires ground
water monitoring. ] Existing wells may be utilized to meet
this requirement if properly located and constructed.

2. All facilities previously covered under a VPA permit
that required ground water monitoring shall continue
monitoring consistent with the requirements listed below
regardless of where they are located relative to the
seasonal high water table.

3. At facilities where ground water monitoring is required,
the following conditions apply:

a. One data set shall be collected from each well prior
to any waste being placed in the storage facility.

b. The static water level shall be measured prior to
bailing well water for sampling.

c. At least three well volumes of ground water shall be
withdrawn immediately prior to sampling each
monitoring well.

4. In accordance with subdivisions 2 and 3 of this
subsection, the ground water shall be monitored by the
permittee at the monitoring wells as specified below.
Additional ground water monitoring may be required in
the facility's approved nutrient management plan.

GROUND WATER MONITORING

PARAMETE  LIMITA- UNITS MONITORING

R TIONS REQUIREMENTS

Frequency Sample
Type

Static Water NL ft 1/3 years Measured
Level
Ammonia NL [ mgit-mg/L ] 1/3 years Grab
Nitrogen
Nitrate NL [ mgit mg/L ] 1/3 years Grab
Nitrogen
pH NL SU 1/3 years Grab
Conductivity NL umhos/cm 1/3 years Grab

NL = No limit, this is a monitoring requirement only.

5. Soil at the land application sites shall be monitored as
specified below. Additional soils monitoring may be
required in the facility's approved nutrient management
plan.

SOILS MONITORING
PARAMETER LIMITA- UNITS MONITORING
TIONS REQUIREMENTS
Frequency Sample Type
pH NL SU 1/3 years Composite
Phosphorus NL ppm or 1/3 years Composite
Ibs/ac
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Potash NL ppm or 1/3 years Composite
Ibs/ac

Calcium NL ppm or 1/3 years Composite
Ibs/ac

Magnesium NL ppm or 1/3 years Composite
Ibs/ac

NL = No limit, this is a monitoring requirement only.
SU = Standard Units

6. Soil monitoring shall be conducted at a depth of
between 0-6 inches, unless otherwise specified in the
facility's approved nutrient management plan.

7. Waste shall be monitored as specified below.
Additional waste monitoring may be required in the
facility's approved nutrient management plan.

WASTE MONITORING
PARAMETERS LIMITA- UNITS MONITORING
TIONS REQUIREMENTS
Frequency Sample

Type
Total Kjeldahl Nitrogen NL * 1/year Composite
Ammonia Nitrogen NL * 1/year Composite
Total Phosphorus NL * 1/year Composite
Total Potassium NL * 1/year Composite
Calcium** NL * 1/year Composite
Magnesium™** NL * 1/year Composite
Moisture Content NL % 1/year Composite

NL = No limit, this is a monitoring requirement only.

* Parameters for waste may be reported as a percent, as
Ibs/ton or Ibs/1000 gallons, or as ppm where appropriate.

** Calcium and magnesium monitoring not required for
poultry waste.

8. Analysis of soil and waste shall be according to
methods specified in the facility’s approved nutrient
management plan.

9. All monitoring data collected as required by this
section and any additional monitoring data shall be
maintained on site for a period of five years and shall be
made available to department personnel upon request.

PART Il
WASTE STORAGE FACILITY DESIGN, OPERATION,
AND MAINTENANCE; RECORDKEEPING AND
REPORTING; NUTRIENT MANAGEMENT; SPECIAL
CONDITIONS

A. Waste storage facility design, operation and
maintenance.

1. Any manure, litter, or process wastewater storage
facility shall be designed and operated to (i) prevent point
source discharges of pollutants to state waters except in
the case of a storm event greater than the 25-year, 24-
hour storm; or for swine, poultry, and veal calf operations
constructed after April 14, 2003, in the case of a storm
event greater than the 100-year, 24-hour storm, and (ii)
provide adequate waste storage capacity to
accommodate periods when the ground is frozen or

saturated, periods when land application of nutrients
should not occur due to limited or nonexistent crop
nutrient uptake, and periods when physical limitations
prohibit the land application of waste.

2. Waste storage facilities constructed after April 14,
2003, shall not be located on a 100-year floodplain,
except that dry poultry waste storage facilities may be
constructed on the 100-year floodplain, when the
following conditions are met:

a. When the poultry operation has no land outside the
floodplain on which to construct the facility; and

b. The facility is constructed so that the poultry waste is
stored above the 100-year flood elevation or otherwise
protected from floodwaters through the construction of
berms or similar best management flood control
structures.

New, expanded or replacement poultry growing houses
that are constructed after December 1, 2000, shall not
be located within a 100-year floodplain unless they are
part of an existing, ongoing confined poultry feeding
operation and are constructed so that the poultry and
poultry litter are housed above the 100-year flood
elevation or otherwise protected from floodwaters
through construction of berms or similar best
management flood control structures.

3. [New] Earthen liquid waste storage facilities
[ constructed after December 1, 1998, ] shall include a
properly designed and installed liner. Such liner shall be
either a synthetic liner of at least 20 mils thickness or a
compacted soil liner of at least one-foot thickness with a
maximum permeability rating of 0.0014 inches per hour.
A licensed professional engineer, an employee of the
Natural Resources Conservation Service of the United
States Department of Agriculture with appropriate
engineering approval authority, or an employee of a soil
and water conservation district with appropriate
engineering approval authority shall certify that the siting,
design and construction of the waste storage facility
comply with the requirements of this permit. This
certification shall be maintained on site.

4. At earthen liquid waste storage facilities constructed
below the seasonal high water table, the top surface of
the waste shall be maintained at a level of at least two
feet above the water table.

5. All liquid waste storage facilities shall maintain [ ene

imes; ing at least
one foot of freeboard at all times, except in the case of a
storm event greater than] a 25-year, 24-hour storm.
Liquid waste storage facilities at swine, poultry, and veal
calf operations constructed after April 14, 2003, shall
maintain | one—foot-of-freeboard-at-all-times—up-to-and
ineluding at least one foot of freeboard at all times,
except in the case of a storm event greater than] a 100-
year, 24-hour storm.

6. All equipment needed for the proper operation of the
permitted facilities shall be maintained in good working
order. The manufacturer's operating and maintenance
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manuals shall be retained for references to allow for
timely maintenance and prompt repair of equipment
when appropriate. The operator shall periodically
inspect for leaks on equipment used for land application
of manure, litter, or process wastewater.

7. All open surface liquid impoundments shall have a
depth marker that clearly indicates the minimum capacity
necessary to contain the runoff and direct precipitation of
the 25-year, 24-hour rainfall event; or in the case of
swine, poultry, and veal calf operations constructed after
April 14, 2003, the runoff and direct precipitation from a
100-year, 24-hour rainfall event.

8. When any waste storage facility is no longer needed,
the permittee shall close it in a manner that (i) minimizes
the need for further maintenance and (ii) controls,
minimizes or eliminates, to the extent necessary to
protect human health and the environment, the post-
closure escape of uncontrolled leachate, surface runoff,
or waste decomposition products to the ground water,
surface water or the atmosphere. At closure, the
permittee shall remove all waste from the waste storage
facility. At waste storage facilities without permanent
covers and impermeable ground barriers, all residual
waste shall be removed from the surface below the
stockpile when the waste is taken out of storage.
Removed waste materials shall be utilized according to
the nutrient management plan.

9. Poultry waste shall be stored according to the nutrient
management plan and in a manner that prevents contact
with surface water and ground water. Dry poultry waste
that is stockpiled outside of the growing house for more
than 14 days shall be kept in a facility that provides
adequate storage.

Adequate storage shall, at a minimum, include the
following:

a. Poultry waste shall be covered to protect it from
precipitation and wind;

b. Storm water shall not run onto or under the stored
poultry waste; and

c. A minimum of two feet separation distance shall be
maintained to the seasonal high water table or an
impermeable barrier shall be used under the stored
poultry waste. All dry poultry waste storage facilities
that use an impermeable barrier shall maintain a
minimum of one foot separation between the seasonal
high water table and the impermeable barrier.
Seasonal high water table means that portion of the
soil profile where a color change has occurred in the
soil as a result of saturated soil conditions or where soil
concretions have formed. Typical colors are gray
mottlings, solid gray or black. The depth in the soil at
which these conditions first occur is termed the
seasonal high water table. Impermeable barriers shall
be constructed of at least 12 inches of compacted clay,
at least four inches of reinforced concrete, or another
material of similar structural integrity that has a

minimum permeability rating of 0.0014 inches per hour
(1x1 0°® centimeters per second).

10. Mortalities shall not be disposed of in any liquid
manure or process wastewater system, and the
permittee shall record methods of mortality management
and practices used by the CAFO to prevent the
discharge of pollutants to surface water. Confined poultry
feeding operations that use disposal pits for routine
disposal of daily mortalities shall not be covered under
this general permit. The use of a disposal pit for routine
disposal of daily poultry mortalities by a permittee shall
be considered a violation of this permit. This prohibition
does not apply to the emergency disposal of dead poultry
done according to regulations adopted pursuant to § 3.1-
726 or Chapter 14 (§ 10.1-1400 et seq.) of Title 10.1 of
the Code of Virginia.

B. Recordkeeping and reporting.

1. The permittee shall maintain records documenting the
following visual inspections:

a. Weekly inspections of all storm water diversion
devices, runoff diversion structures, and devices
channelling contaminated storm water to any
wastewater or manure storage structure;

b. Daily inspection of water lines, including drinking
water or cooling water lines; and

c. Weekly inspections of the manure, litter, and
process wastewater storage structures; the inspection
shall record the level in liquid impoundments as
indicated by a depth marker.

The permittee shall also document any actions taken to
correct deficiencies found during the visual inspections;
deficiencies not corrected within 30 days shall be
accompanied by an explanation of the factors preventing
immediate correction;

2. The permittee shall maintain records documenting the
current design of any manure or litter storage structures,
including volume for solids accumulation, design
treatment volume, total design volume, and approximate
number of days of storage capacity;

3. The permittee shall maintain records of the date, time,
and estimated volume of any overflow from a waste or
process wastewater storage structure;

4. Records shall be maintained to demonstrate:

a. What fields under the ownership or operational
control of the CAFO received waste;

b. At what rate waste has been applied;

c. That the application schedule has been followed;
d. The method used to apply the waste;

e. What crops have been planted;

f. The weather conditions at the time of application and
for 24 hours prior to and following application;
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g. What nutrients from sources other than manure,
litter or process wastewater have been applied to each
field; and

h. The date or dates of manure application equipment
inspection.

These records shall be maintained on site for a period of
five years after recorded application is made and shall be
made available to department personnel upon request.

5. The permittee shall submit an annual report to the
director by February 15 of each year for the previous
calendar year or part thereof since covered by this
general permit. The annual report shall include:

a. The number and type of animals, whether in open
confinement or housed under roof (beef cattle, broilers,
layers, swine weighing 55 pounds or more, swine
weighing less than 55 pounds, mature dairy cows,
dairy heifers, veal calves, sheep and lambs, horses,
ducks, turkeys, other);

b. Estimated amount of total manure, litter and process
wastewater generated by the CAFO in the previous 12
months (tons/gallons);

c. Estimated amount of poultry waste transferred to
other persons by the CAFO in the previous 12 months
(tons);

d. Total number of acres for land application covered
by the facility’s approved nutrient management plan;

e. Total number of acres under control of the CAFO
that were used for land application of manure, litter and
process wastewater in the previous 12 months;

f. Summary of all manure, litter and process
wastewater discharges from the production area that
entered or could be expected to enter state waters in
the previous 12 months, including date, time, and
approximate volume; and

g. A statement indicating whether the current version of
the CAFQO'’s nutrient management plan was developed
or approved by a certified nutrient management
planner.

6. The permittee shall create, maintain for five years, and
make available to the director, upon request, any records
that will document the implementation and management
of the minimum elements described below:

a. Ensure adequate storage of manure, litter, and
process wastewater, including procedures to ensure
proper operation and maintenance of the storage
facilities;

b. Ensure proper management of mortalities (i.e., dead
animals) to ensure that they are not disposed of in a
liquid manure, storm water, or process wastewater
storage or treatment system that is not specifically
designed to treat animal mortalities;

c. Ensure that clean water is diverted, as appropriate,
from the production area;

d. Prevent direct contact of confined animals with [
waters—oftheUnited-States surface waters of the
state |;

e. Ensure that chemicals and other contaminants
handled on-site are not disposed of in any manure,
litter, process wastewater, or storm water storage or
treatment system unless specifically designed to treat
such chemicals and other contaminants;

f. Identify appropriate site specific conservation
practices to be implemented, including as appropriate
buffers or equivalent practices, to control runoff of
pollutants to [ waters—ofthe—United—States surface
waters of the state ];

g. Identify protocols for appropriate testing of manure,
litter, process wastewater, and soil;

h. Establish protocols to land apply manure, litter or
process wastewater in accordance with site specific
nutrient management practices that ensure appropriate
agricultural utilization of the nutrients in the manure,
litter or process wastewater.

C. Nutrient management.

1. All CAFO owners or operators shall [ develop—and ]
implement a nutrient management plan (NMP) approved
by the Department of Conservation and Recreation [ that
. All NMP's written after December 31, 2005, shall be
developed by a certified nutrient management planner in
accordance with § 10.1-104.2 of the Code of Virginia.
The NMP] shall be maintained on site. All NMPs
developed for poultry operations shall be developed with
respect to existing state law and regulation. The NMP
shall address the form, source, amount, timing, and
method of application of nutrients on each field to
achieve realistic production goals, while minimizing
nitrogen | and-phosphorus ] loss to ground and surface
waters. [ NMP's written after December 31, 2025, and
NMP's implemented after December 31, 2006, shall also
include provisions to minimize phosphorus loss to ground
and surface waters according to the most current
standards and criteria development by the Department of
Conservation and Recreation at the time the plan is
written.] The NMP shall be enforceable through this
permit.  The NMP shall contain at a minimum the
following information:

a. Site map indicating the location of the waste storage
facilities and the fields where waste will be applied,
unless exempted in Part Il D;

b. Site evaluation and assessment of soil types and
potential productivities;

c. Nutrient management sampling including soil and
waste monitoring;

d. Storage and land area requirements;
e. Calculation of waste application rates;

f. Waste application schedules; and
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g. A plan for waste utilization in the event the operation
is discontinued.

2. Buffer zones shall be maintained as follows:

a. Distance from occupied dwellings not on the owner’s
property - 200 feet (unless the occupant of the dwelling
signs a waiver of the buffer zone);

b. Distance from water supply wells or springs -100
feet;

c. Distance from surface water courses:
(1) 100 feet (without a vegetated buffer); [ or ]
(2) 35-foot wide vegetated buffer; or

(3) Other site-specific conservation practices may be
approved by the department that will provide
pollutant reductions equivalent or better than the
reductions that would be achieved by the 100-foot
buffer, or 35-foot wide vegetated buffer.

d. Distance from rock outcroppings (except limestone)
- 25 feet;

e. Distance from limestone outcroppings - 50 feet;

f. Waste shall not be applied in such a manner that it
would discharge to sinkholes that may exist in the
area.

D. Special conditions.

1. Poultry waste may be transferred from a permitted
poultry grower to another person or broker without the
requirement for the identification of fields where such
waste will be applied in the facility’s approved nutrient
management plan if the following conditions are met:

[ a—When-a-poultry-grower-transfers-to-another-person
more-than—10-tons—of poultry-—waste—in—any-365-day

and—the—signed—waste—transfer—acknovwledgement

T, e bl VA o for fi
o 1 . hallt | ok

to-department personnel-upon-request.

a. When a poultry grower transfers to another person
more than 10 tons of poultry waste in any 365-day
period, the poultry grower shall provide that person a
copy of the most recent nutrient analysis for the poultry
waste and a fact sheet approved by the department, in
consultation with the Department of Conservation and
Recreation, that includes appropriate practices for
proper storage and management of the waste. The
person or broker receiving the waste shall provide the
poultry grower:

(1) His name and address,

(2) Written acknowledgement of receipt of the waste,
(3) The nutrient analysis of the waste, and

(4) The fact sheet.

If the person receiving the waste is a poultry waste
broker, then he shall also certify in writing that he will
provide a copy of the nutrient analysis and fact sheet to
each end user to whom he transfers poultry waste.

b. When a poultry grower transfers to another person
more than 10 tons of poultry waste in any 365-day
period, the poultry grower shall keep a record of the
following:

(1) The amount of poultry waste received by the
person,

(2) The date of the transaction,
(3) The nutrient analysis of the waste,

(4) The locality in which the recipient intends to
utilize the waste (i.e., nearest town or city and zip
code),

(5) The name of the stream or waterbody known to
the recipient that is nearest to the waste utilization
site, and

(6) The signed waste transfer acknowledgement.

These records shall be maintained on site for five years
after the transaction and shall be made available to
department personnel upon request.

c. Poultry waste generated by this facility shall not be
applied to fields owned by or under the operational
control of either the poultry grower or a legal entity in
which the poultry grower has an ownership interest
unless the fields are included in the facility’s approved
nutrient management plan. |

2. The permittee shall notify the department’s regional
office at least 14 days prior to:

a. Animals being initially placed in the facility; or

b. Utilization of any new waste storage facilities.
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3. Each operator of a facility covered by this general
permit shall have completed the training program offered
or approved by the Department of Conservation and
Recreation in the two years prior to submitting the
registration statement for general permit coverage, or
shall complete such ftraining within one year after
submitting the registration statement for general permit
coverage. All operators shall complete the training
program at least once every three years.

PART 11l
CONDITIONS APPLICABLE TO ALL VPDES PERMITS

A. Monitoring.

1. Samples and measurements taken as required by this
permit shall be representative of the monitored activity.

2. Monitoring shall be conducted according to procedures
approved under 40 CFR Part 136 (2001) or alternative
methods approved by the U.S. Environmental Protection
Agency, unless other procedures have been specified in
this permit.

3. The permittee shall periodically calibrate and perform
maintenance procedures on all monitoring and analytical
instrumentation at intervals that ensure accuracy of
measurements.

B. Records.
1. Records of monitoring information shall include:

a. The date, exact place, and time of sampling or
measurements;

b. The individual or individuals who performed the
sampling or measurements;

c. The dates [ and-times | analyses were performed;

d. The individual or individuals who performed the
analyses;

e. The analytical techniques or methods used; and
f. The results of such analyses.

2. Except for records of monitoring information required
by this permit related to the permittee's sewage sludge
use and disposal activities, which shall be retained for a
period of at least five years, the permittee shall retain
records of all monitoring information, including all
calibration and maintenance records and all original strip
chart recordings for continuous monitoring
instrumentation, copies of all reports required by this
permit, and records of all data used to complete the
registration statement for this permit, for a period of at
least three years from the date of the sample,
measurement, report or request for coverage. This
period of retention shall be extended automatically during
the course of any unresolved litigation regarding the
regulated activity or regarding control standards
applicable to the permittee, or as requested by the board.

C. Reporting monitoring results.

1. The permittee shall submit the results of the
monitoring required by this permit not later than the tenth
day of the month after monitoring takes place, unless
another reporting schedule is specified elsewhere in this
permit.  Monitoring results shall be submitted to the
department's regional office.

2. Monitoring results shall be reported on a Discharge
Monitoring Report (DMR) or on forms provided, approved
or specified by the department.

3. If the permittee monitors any pollutant specifically
addressed by this permit more frequently than required
by this permit using test procedures approved under 40
CFR Part 136 (2001) or using other test procedures
approved by the U.S. Environmental Protection Agency
or using procedures specified in this permit, the results of
this monitoring shall be included in the calculation and
reporting of the data submitted in the DMR or reporting
form specified by the department.

4. Calculations for all limitations that require averaging of
measurements shall utilize an arithmetic mean unless
otherwise specified in this permit.

D. Duty to provide information. The permittee shall furnish
to the department, within a reasonable time, any
information that the board may request to determine
whether cause exists for modifying, revoking and reissuing,
or terminating this permit or to determine compliance with
this permit. The board may require the permittee to furnish,
upon request, such plans, specifications, and other
pertinent information as may be necessary to determine the
effect of the wastes from his discharge on the quality of
state waters, or such other information as may be
necessary to accomplish the purposes of the State Water
Control Law. The permittee shall also furnish to the
department upon request, copies of records required to be
kept by this permit.

E. Compliance schedule reports. Reports of compliance or
noncompliance with, or any progress reports on, interim
and final requirements contained in any compliance
schedule of this permit shall be submitted no later than 14
days following each schedule date.

F. Unauthorized discharges. Except in compliance with this
permit, or another permit issued by the board, it shall be
unlawful for any person to:

1. Discharge into state waters sewage, industrial wastes,
other wastes, or any noxious or deleterious substances;
or

2. Otherwise alter the physical, chemical or biological
properties of such state waters and make them
detrimental to the public health, or to animal or aquatic
life, or to the use of such waters for domestic or industrial
consumption, or for recreation, or for other uses.

G. Reports of unauthorized discharges. Any permittee who
discharges or causes or allows a discharge of sewage,
industrial waste, other wastes or any noxious or deleterious
substance into or upon state waters in violation of Part Ill F
or who discharges or causes or allows a discharge that
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may reasonably be expected to enter state waters in
violation of Part Il F, shall notify the department of the
discharge immediately upon discovery of the discharge, but
in no case later than 24 hours after said discovery. A
written report of the unauthorized discharge shall be
submitted to the department within five days of discovery of
the discharge. The written report shall contain:

1. A description of the nature and location of the
discharge;

2. The cause of the discharge;

3. The date on which the discharge occurred;

4. The length of time that the discharge continued;
5. The volume of the discharge;

6. If the discharge is continuing, how long is it expected
to continue;

7. If the discharge is continuing, what the expected total
volume of the discharge will be; and

8. Any steps planned or taken to reduce, eliminate and
prevent a recurrence of the present discharge or any
future discharges not authorized by this permit.

Discharges reportable to the department under the
immediate reporting requirements of other regulations are
exempted from this requirement.

H. Reports of unusual or extraordinary discharges. If any
unusual or extraordinary discharge including a bypass or
upset should occur from a treatment works and the
discharge enters or could be expected to enter state
waters, the permittee shall promptly notify, in no case later
than 24 hours, the department by telephone after the
discovery of the discharge. This notification shall provide
all available details of the incident, including any adverse
affects on aquatic life and the known number of fish killed.
The permittee shall reduce the report to writing and shall
submit it to the department within five days of discovery of
the discharge in accordance with Part Ill | 2. Unusual and
extraordinary discharges include but are not limited to any
discharge resulting from:

1. Unusual spillage of materials resulting directly or
indirectly from processing operations;

2. Breakdown of processing or accessory equipment;

3. Failure or taking out of service some or all of the
treatment works; and

4. Flooding or other acts of nature.

I. Reports of noncompliance. The permittee shall report
any noncompliance that may adversely affect state waters
or may endanger public health.

1. An oral report shall be provided within 24 hours from
the time the permittee becomes aware of the
circumstances.  The following shall be included as
information that shall be reported within 24 hours under
this subdivision:

a. Any unanticipated bypass; and

b. Any upset that causes a discharge to surface
waters.

2. A written report shall be submitted within five days and
shall contain:

a. A description of the noncompliance and its cause;

b. The period of noncompliance, including exact dates
and times, and if the noncompliance has not been
corrected, the anticipated time it is expected to
continue; and

c. Steps taken or planned to reduce, eliminate, and
prevent reoccurrence of the noncompliance.

The board may waive the written report on a case-by-
case basis for reports of noncompliance under Part Ill |
if the oral report has been received within 24 hours and
no adverse impact on state waters has been reported.

3. The permittee shall report all instances of
noncompliance not reported under Parts Ill | 1 or 2, in
writing, at the time the next monitoring reports are
submitted. The reports shall contain the information
listed in Part Ill | 2.

NOTE: The immediate (within 24 hours) reports required in
Parts Il G, H and | may be made to the department's
regional office. Reports may be made by telephone or by
fax. For reports outside normal working hours, leave a
message and this shall fulfill the immediate reporting
requirement. For emergencies, the Virginia Department of
Emergency Management maintains a 24-hour telephone
service at 1-800-468-8892.

J. Notice of planned changes.

1. The permittee shall give notice to the department as
soon as possible of any planned physical alterations or
additions to the permitted facility. Notice is required only
when:

a. The permittee plans alteration or addition to any
building, structure, facility, or installation from which
there is or may be a discharge of pollutants, the
construction of which commenced:

(1) After promulgation of standards of performance
under § 306 of the Clean Water Act that are
applicable to such source; or

(2) After proposal of standards of performance in
accordance with § 306 of the Clean Water Act that
are applicable to such source, but only if the
standards are promulgated in accordance with § 306
within 120 days of their proposal;

b. The alteration or addition could significantly change
the nature or increase the quantity of pollutants
discharged. This notification applies to pollutants that
are subject neither to effluent limitations nor to
notification requirements specified elsewhere in this
permit; or

Volume 21, Issue 2

Monday, October 4, 2004

193



Final Regulations

c. The alteration or addition results in a significant
change in the permittee's sludge use or disposal
practices, and such alteration, addition, or change may
justify the application of permit conditions that are
different from or absent in the existing permit, including
notification of additional use or disposal sites not
reported during the permit application process or not
reported pursuant to an approved land application
plan.

2. The permittee shall give advance notice to the
department of any planned changes in the permitted
facility or activity that may result in noncompliance with
permit requirements.

K. Signatory requirements.

1. Registration statement. All registration statements
shall be signed as follows:

a. For a corporation: by a responsible corporate officer.
For the purpose of this subsection, a responsible
corporate officer means (i) a president, secretary,
treasurer, or vice-president of the corporation in charge
of a principal business function, or any other person
who performs similar policy- or decision-making
functions for the corporation or (iij) the manager of one
or more manufacturing, production, or operating
facilities, provided the manager is authorized to make
management decisions that govern the operation of the
regulated facility including having the explicit or implicit
duty of making major capital investment
recommendations, and initiating and directing other
comprehensive measures to assure long-term
environmental compliance with environmental laws and
regulations; the manager can ensure that the
necessary systems are established or actions taken to
gather complete and accurate information for permit
application requirements; and where authority to sign
documents has been assigned or delegated to the
manager in accordance with corporate procedures;

b. For a partnership or sole proprietorship: by a general
partner or the proprietor, respectively; or

c. For a municipality, state, federal, or other public
agency: by either a principal executive officer or
ranking elected official. For purposes of this
subsection, a principal executive officer of a public
agency includes (i) the chief executive officer of the
agency, or (i) a senior executive officer having
responsibility for the overall operations of a principal
geographic unit of the agency.

2. Reports, etc. All reports required by permits, and
other information requested by the board shall be signed
by a person described in Part Il K 1, or by a duly
authorized representative of that person. A person is a
duly authorized representative only if:

a. The authorization is made in writing by a person
described in Part Ill K 1;

b. The authorization specifies either an individual or a
position having responsibility for the overall operation

of the regulated facility or activity such as the position
of plant manager, operator of a well or a well field,
superintendent, position of equivalent responsibility, or
an individual or position having overall responsibility for
environmental matters for the company (a duly
authorized representative may thus be either a named
individual or any individual occupying a named
position); and

c. The written authorization is submitted to the
department.

3. Changes to authorization. If an authorization under
Part Ill K 2 is no longer accurate because a different
individual or position has responsibility for the overall
operation of the facility, a new authorization satisfying the
requirements of Part Ill K 2 shall be submitted to the
department prior to or together with any reports, or
information to be signed by an authorized representative.

4. Certification. Any person signing a document under
Parts Ill K 1 or 2 shall make the following certification:

"I certify under penalty of law that this document and all
attachments were prepared under my direction or
supervision in accordance with a system designed to
assure that qualified personnel properly gather and
evaluate the information submitted. Based on my inquiry
of the person or persons who manage the system, or
those persons directly responsible for gathering the
information, the information submitted is, to the best of
my knowledge and belief, true, accurate, and complete. |
am aware that there are significant penalties for
submitting false information, including the possibility of
fine and imprisonment for knowing violations."

L. Duty to comply. The permittee shall comply with all
conditions of this permit. ~ Any permit noncompliance
constitutes a violation of the State Water Control Law and
the Clean Water Act, except that noncompliance with
certain provisions of this permit may constitute a violation of
the State Water Control Law but not the Clean Water Act.
Permit noncompliance is grounds for enforcement action;
for permit termination, revocation and reissuance, or
modification; or denial of a permit renewal application.

The permittee shall comply with effluent standards or
prohibitions established under § 307(a) of the Clean Water
Act for toxic pollutants and with standards for sewage
sludge use or disposal established under § 405(d) of the
Clean Water Act within the time provided in the regulations
that establish these standards or prohibitions or standards
for sewage sludge use or disposal, even if this permit has
not yet been modified to incorporate the requirement.

M. Duty to reapply. If the permittee wishes to continue an
activity regulated by this permit after the expiration date of
this permit, the permittee shall submit a new registration
statement at least 90 days before the expiration date of the
existing permit, unless permission for a later date has been
granted by the board. The board shall not grant permission
for registration statements to be submitted later than the
expiration date of the existing permit.
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N. Effect of a permit. This permit does not convey any
property rights in either real or personal property or any
exclusive privileges, nor does it authorize any injury to
private property or invasion of personal rights, or any
infringement of federal, state or local law or regulations.

O. State law. Nothing in this permit shall be construed to
preclude the institution of any legal action under, or relieve
the permittee from any responsibilities, liabilities, or
penalties established pursuant to any other state law or
regulation or under authority preserved by, § 510 of the
Clean Water Act. Except as provided in permit conditions
on "bypassing" (Part Il U), and "upset" (Part Ill V), nothing
in this permit shall be construed to relieve the permittee
from civil and criminal penalties for noncompliance.

P. Oil and hazardous substance liability. Nothing in this
permit shall be construed to preclude the institution of any
legal action or relieve the permittee from any
responsibilities, liabilities, or penalties to which the
permittee is or may be subject under §§ 62.1-44.34:14
through 62.1-44.34:23 of the State Water Control Law.

Q. Proper operation and maintenance. The permittee shall
at all times properly operate and maintain all facilites and
systems of treatment and control (and related
appurtenances) that are installed or used by the permittee
to achieve compliance with the conditions of this permit.
Proper operation and maintenance also includes effective
plant performance, adequate funding, adequate staffing,
and adequate laboratory and process controls, including
appropriate quality assurance procedures. This provision
requires the operation of back-up or auxiliary facilities or
similar systems that are installed by the permittee only
when the operation is necessary to achieve compliance
with the conditions of this permit.

R. Disposal of solids or sludges. Solids, sludges or other
pollutants removed in the course of (treatment or
management of pollutants shall be disposed of in a manner
so as to prevent any pollutant from such materials from
entering state waters.

S. Duty to mitigate. The permittee shall take all reasonable
steps to minimize or prevent any discharge or sludge use or
disposal in violation of this permit that has a reasonable
likelihood of adversely affecting human health or the
environment.

T. Need to halt or reduce activity not a defense. It shall not
be a defense for a permittee in an enforcement action that it
would have been necessary to halt or reduce the permitted
activity in order to maintain compliance with the conditions
of this permit.

U. Bypass.

1. "Bypass" means the intentional diversion of waste
streams from any portion of a treatment facility. The
permittee may allow any bypass to occur that does not
cause effluent limitations to be exceeded, but only if it
also is for essential maintenance to assure efficient
operation. These bypasses are not subject to the
provisions of Parts Ill U 2 and U 3.

2. Notice.

a. Anticipated bypass. If the permittee knows in
advance of the need for a bypass, prior notice shall be
submitted, if possible at least ten days before the date
of the bypass.

b. Unanticipated bypass. The permittee shall submit
notice of an unanticipated bypass as required in Part Ill
l.

3. Prohibition of bypass.

a. Bypass is prohibited, and the board may take
enforcement action against a permittee for bypass,
unless:

(1) Bypass was unavoidable to prevent loss of life,
personal injury, or severe property damage;

(2) There were no feasible alternatives to the
bypass, such as the use of auxiliary treatment
facilities, retention of untreated wastes, or
maintenance during normal periods of equipment
downtime. This condition is not satisfied if adequate
back-up equipment should have been installed in the
exercise of reasonable engineering judgment to
prevent a bypass that occurred during normal
periods of equipment downtime or preventive
maintenance; and

(3) The permittee submitted notices as required
under Part Il U 2.

b. The board may approve an anticipated bypass, after
considering its adverse effects, if the board determines
that it will meet the three conditions listed above in Part
1hu3a.

V. Upset.

1. An upset constitutes an affirmative defense to an
action brought for noncompliance with technology-based
permit effluent limitations if the requirements of Part Il V
2 are met. A determination made during administrative
review of claims that noncompliance was caused by
upset, and before an action for noncompliance, is not a
final administrative action subject to judicial review.

2. A permittee who wishes to establish the affirmative
defense of upset shall demonstrate, through properly
signed, contemporaneous operating logs, or other
relevant evidence, that:

a. An upset occurred and that the permittee can
identify the causes of the upset;

b. The permitted facility was at the time being properly
operated;

c. The permittee submitted notice of the upset as
required in Part Ill I; and

d. The permittee complied with any remedial measures
required under Part Il S.
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3. In any enforcement proceeding the permittee seeking
to establish the occurrence of an upset has the burden of
proof.

W. Inspection and entry. The permittee shall allow the
director or an authorized representative, upon presentation
of credentials and other documents as may be required by
law, to:

1. Enter upon the permittee's premises where a regulated
facility or activity is located or conducted, or where
records must be kept under the conditions of this permit;

2. Have access to and copy, at reasonable times, any
records that must be kept under the conditions of this
permit;

3. Inspect at reasonable times any facilities, equipment
(including monitoring and control equipment), practices,
or operations regulated or required under this permit; and

4. Sample or monitor at reasonable times, for the
purposes of assuring permit compliance or as otherwise
authorized by the Clean Water Act and the State Water
Control Law, any substances or parameters at any
location.

For purposes of this subsection, the time for inspection
shall be deemed reasonable during regular business hours,
and whenever the facility is discharging. Nothing contained
herein shall make an inspection unreasonable during an
emergency.

X. Permit actions. Permits may be modified, revoked and
reissued, or terminated for cause. The filing of a request by
the permittee for a permit modification, revocation and
reissuance, or termination, or a notification of planned
changes or anticipated noncompliance does not stay any
permit condition.

Y. Transfer of permits.

1. Permits are not transferable to any person except after
notice to the department. Except as provided in Part Ill Y
2, a permit may be transferred by the permittee to a new
owner or operator only if the permit has been modified or
revoked and reissued, or a minor modification made, to
identify the new permittee and incorporate such other
requirements as may be necessary under the State
Water Control Law and the Clean Water Act.

2. As an alternative to transfers under Part Ill Y 1, this
permit may be automatically transferred to a new
permittee if:

a. The current permittee notifies the department at
least two days in advance of the proposed transfer of
the title to the facility or property;

b. The notice includes a written agreement between
the existing and new permittees containing a specific
date for transfer of permit responsibility, coverage, and
liability between them; and

c. The board does not notify the existing permittee and
the proposed new permittee of its intent to modify or
revoke and reissue the permit. If this notice is not

received, the transfer is effective on the date specified
in the agreement mentioned in Part Ill'Y 2 b.

Z. Severability. The provisions of this permit are severable,
and if any provision of this permit or the application of any
provision of this permit to any circumstance is held invalid,
the application of such provision to other circumstances
and the remainder of this permit shall not be affected
thereby.

NOTICE: The form used in administering 9 VAC 25-191,
Virginia Pollutant Discharge Elimination System (VPDES),
is listed below. The amended form is published following
the listing.

FORMS

Virginia [ Pellution Pollutant] Discharge [ Elimination ]
General Permit Registration Statement for Concentrated
Animal Feeding Operations [, eff. 11/04].
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3a.

3b.

b

© o

10a.

10b.

COMMONWEALTH of VIRGINIA
DEPARTMENT OF ENVIRONMENTAL QUALITY
VIRGINIA POLLUTANT DISCHARGE ELIMINATION SYSTEM
GENERAL PERMIT REGISTRATION STATEMENT
FOR CONCENTRATED ANIMAL FEEDING OPERATIONS

Facility Name:

Address: City: State: Zip Code:_____
Provide latitude and longitude of the production area (entrance to production area):

Latitude ° ? " Longitude ° ’ ”
Owner Name:

Address: City: State: Zip Code:
Phone:

Operator Name:

Address: City: State: Zip Code:__
Phone:

Facility Contact Person other than operator (if applicable):

Phone:

Best Time to Contact Operator or Contact Person (day and time):
If the facility has an existing VPA or VPDES permit number, provide number:
Identify the method of mortality management:
Topographic map attached (check one) Yes____ No (a topographic map of the
geographic area in which the facility is located identifying the specific location of the production
area must be attached)
Indicate the maximum number of the type(s) of animal(s) that will be maintained at your facility:
Animal Maximum  Average
Type Number Weight

Mature Dairy Cows (whether milked or dry cows)
Veal Calves
Cattle other than Mature Dairy Cows or Veal Calves
(includes but is not limited to heifers, steers, bulls,
and cow-calf pairs)
Swine weighing 55 pounds or more
Swine weighing less than 55 pounds
Horses :
Sheep or Lambs
Turkeys
Laying Hens or Broilers
specify if liquid manure handling system (yes/no)
Chickens (other than Laying Hens)
specify if liquid manure handling system (yes/no)
Ducks
Other
Indicate the type(s) of containment and storage (anaerobic lagoon, roofed storage shed, storage
ponds, underfloor pits, above ground storage tanks, below ground storage tanks, concrete pad,
impervious soil pad, other (specify)
Type of containment:

Total capacity for manure, litter, and process wastewater storage (tons and/or gallons):
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El.

12.

13.
14.

15.

Indicate the total number of acres under control of the applicant available for land application of

manure, litter, or process wastewater: acres
Estimate the amounts of manure, litter, and process wastewater generated per year (gallons/tons):
Amount Units (gallons or tons)
Manure
Litter

Process Wastewater

Estimate the amounts of poultry waste transferred to other persons per year in tons:

The owner of the pollutant management activities must attach to the registration statement the

following;:

a) acopy of the facility’s approved nutrient management plan,

b) a letter from the Department of Conservation and Recreation certifying approval of the
facility's nutrient management plan, and

¢) aletter from the Department of Conservation and Recreation certifying that the facility’s
nutrient management plan was developed by a certified nutrient management planner in
accordance with § 10.1-104.2 of the Code of Virginia, if the nutrient management plan was
written after December 31, 2005.

Certification:

"I certify that notice of the registration statement has been given to all owners or residents of property that adjoins the
property on which the concentrated animal feeding operation will be located. This notice included the types and
numbers of animals which will be maintained at the facility and the address and phone number of the appropriate
Department of Environmental Quality regional office to which comments relevant to the permit may be submitted.
(The preceding certification is waived if the registration is for renewing coverage under a permit and no expansion of
the operation is proposed and the Department has not issued any special or consent order relating to violations under
the existing permit. This notice is also waived for poultry operations except those that propose construction of new
poultry growing houses after December 1, 2000) I certify under penalty of law that all the requirements of the Board
for the general permit are being met and that this document and all attachments were prepared under my direction or
supervision in accordance with a system designed to assure that qualified personnel properly gather and evaluate the
information submitted. Based on my inquiry of the person or persons who manage the system or those persons
directly responsible for gathering the information, the information submitted is to the best of my knowledge and belief
true, accurate, and complete. I am aware that there are significant penalties for submitting false information including
the possibility of fine and imprisonment for knowing violations."

Print Name: Title:

Signature: Date:

VA.R. Doc. No. R03-138; Filed September 15, 2004, 11:18 a.m.
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Title of Regulation: 9 VAC 25-192. Virginia Pollution
Abatement (VPA) General Permit Regulation for Animal
Feeding Operations (amending 9 VAC 25-192-10, 9 VAC
25-192-20, 9 VAC 25-192-50, 9 VAC 25-192-60 and 9 VAC
25-192-70; repealing 9 VAC 25-192-30 and 9 VAC 25-192-
40).

Statutory Authority: § 62.1-44.15 of the Code of Virginia.
Effective Date: November 3, 2004.

Agency Contact: Neil Zahradka, Department of
Environmental Quality, P.O. Box 10009, Richmond, VA
23240, telephone (804) 698-4102, FAX (804) 698-4032, or e-
mail nrzahradka@deq.virginia.gov.

Summary:

This action reissues the existing Virginia Pollution
Abatement (VPA) General Permit for Animal Feeding
Operations. This action will also amend the regulation,
where applicable, to reflect changes to 40 CFR Parts 9,
122, 123, and 412, as published in the Federal Register,
Volume 68, No. 29, dated February 12, 2003. The current
VPA general permit expires November 16, 2004. This VPA
general permit regulation for animal feeding operations (9
VAC 25-192) governs the management of pollutants at
concentrated animal feeding operations (CAFQOs) with 300
or more animal units utilizing a liquid manure collection and
storage system. A new general permit regulation, 9 VAC
25-191, is amended in accordance with § 62.1-44.17:1 of
the Code of Virginia to regulate certain CAFOs under the
Virginia Pollutant Discharge Elimination System (VDPES)
as required by the federal CAFO rule, which became
effective April 14, 2003. 9 VAC 25-191 affects a subset of
CAFOs currently regulated by 9 VAC 25-192. This action is
being taken to amend 9 VAC 25-192 to exclude those
CAFOs that will be regulated by 9 VAC 25-191 and to make
it consistent with the requirements of the regulation.

CHAPTER 192.
VIRGINIA POLLUTION ABATEMENT (VPA) GENERAL
PERMIT REGULATION FOR GONEINED ANIMAL FEEDING
OPERATIONS.

9 VAC 25-192-10. Definitions.

The words and terms used in this chapter shall have the
meanings defined in the State Water Control Law (§ 62.1-44.2
et seq. of the Code of Virginia) and the Permit Regulation
(- VAC25-30-10—et-seq: 9 VAC 25-32) unless the context
clearly indicates otherwise, except that for the purposes of this
chapter:

[ “Agricultural storm water” means storm water that is not the
sole result of land application of manure, litter or process
wastewater. Where manure, litter or process wastewater has
been applied in accordance with a nutrient management plan
approved by the Virginia Department of Conservation and
Recreation and in accordance with site specific nutrient
management practices that ensure appropriate agricultural
utilization of the nutrients in the manure, litter or process
wastewater, a precipitation-related discharge of manure, litter,

or process wastewater from land areas under the control of an
animal feeding operation is an agricultural storm water
discharge. ]

"Confined Animal feeding operation" means a lot or facility;

i i ; (other than an
aquatic animal production facility) where beth-of the following
conditions are met:

1. Animals (other than aquatic animals) have been, are, or
will be stabled or confined and fed or maintained for a total
of 45 days or more in any 12-month period; and

2. Crops, vegetation, forage growth or post-harvest residues
are not sustained in the normal growing season over any
portion of the operation of the lot or facility.

Two or more animal feeding operations under common
ownership are a single animal feeding operation for the
purposes of determining the number of animals at an
operation, if they adjoin each other, or if they use a common
area or system for the disposal of wastes.

"Confined animal feeding operation,” for the purposes of this
regulation, has the same meaning as an "animal feeding
operation."

"Department" means the
Environmental Quality.

Virginia  Department  of

"Director" means the Director of the Virginia Department of
Environmental Quality or his designee.

"Operator" means any person who owns or operates an
animal feeding operation.

"Permittee" means the owner whose eonfined animal feeding
operation is covered under this general permit.

"Waste storage facility" means a waste holding pond or tank
used to store manure prior to land application, or a lagoon or
treatment facility used to digest or reduce the solids or
nutrients.

"Vegetated buffer" means a permanent strip of dense
perennial vegetation established parallel to the contours of
and perpendicular to the dominant slope of the field for the
purposes of slowing water runoff, enhancing water infiltration,
and minimizing the risk of any potential nutrients or pollutants
from leaving the field and reaching surface waters.

[ “300 animal units” means 300,000 pounds of live animal
weight, or the following numbers and types of animals:

a. 300 slaughter and feeder cattle;
b. 200 mature dairy cattle (whether milked or dry cows);

c. 750 swine each weighing over 25 kilograms
(approximately 55 pounds);

d. 150 horses;

e. 3,000 sheep or lambs;

f. 16,500 turkeys;

g. 30,000 laying hens or broilers. ]
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9 VAC 25-192-20. Purpose; delegation of authority;
effective date of permit.

A. This general permit regulation governs the pollutant
management activities of animal wastes at eenfined animal
feeding operations not covered by a Virginia [ Pelution
Pollutant ] Discharge Elimination System (VPDES) permit, and
having 300 or more animal units utilizing a liquid manure
collection and storage system. These eenfined animal feeding
operations may operate and maintain treatment works for
waste storage, treatment or recycle and may perform land
application of manure, wastewater, compost, or sludges.

B. The Director of the Department of Environmental Quality, or
his designee, may perform any act of the board provided
under this chapter, except as limited by § 62.1-44.14 of the
Code of Virginia.

C. This general permit will become effective on November 16,
2004. This general permit will expire 10 years from the
effective date.

9 VAC 25-192-30. Delegation-of-authority. (Repealed.)
: 1e€ |eete_| OFhis—des ghee "35, periorm—any a.et of t'eg
9 VAC 25-192-40. Effective-date-of the permit: (Repealed.)

9 VAC 25-192-50. Authorization to manage pollutants.

A. Any owner governed by this general permit is hereby
authorized to manage pollutants at eenfined animal feeding
operations provided that the owner files the registration
statement of 9VAC 25-192-60, complies with the
requirements of 9 VAC 25-192-70, and provided that:

. The operator
has not been required to obtain a VPDES permit or an
individual permit according to [ 9-YAG-25-35-260-B 9 VAC
25-32-260 B );

2. The operation of the facilities-of the-owner animal feeding
operation shall not contravene the Water Quality Standards,
as amended and adopted by the board, or any provision of
the State Water Control Law. There shall be no point
source discharge of wastewater [ to surface waters of the
state ] except in the case of a storm event greater than the
25-year, 24-hour storm. [ Agricultural stormwater discharges

are permitted. ] Domestic sewage or industrial waste shall
not be managed under this general permit.

3. The owner of any proposed pollutant management
activities or those which have not previously been issued a
valid Virginia [ Pollution ] Abatement (VPA) permit or
{ndustrial- \Waste-No-Discharge{(PW-NDB)Certificate Virginia
[ Pellution  Pollutant] Discharge Elimination System
(VPDES) permit must attach to the registration statement a
notification from the governing body of the county, city or
town where the operation is located that the operation is
consistent with all ordinances adopted pursuant to Chapter
22 (§ 15.2-2200 et seq.) of Title 15.2 of the Code of Virginia.

4. A-Nutrient-Management-Plan(NMP)-for-thefacility-must
be—approved—by The Department of Conservation and
Recreation (BCR) must approve a nutrient management
plan for the animal feeding operation prior to the submittal
of the registration statement. The ewner—of-thepollutant
management—activities operator shall attach to the

registration statement a copy of the approved Nutrient
Management Plan and a copy of the letter from the
Department of Conservation and Recreation certifying
approval of the Nutrient Management Plan [, and if the plan
was written after December 31, 2005, that the plan was
developed by a certified nutrient management planner in
accordance with § 10.1-104.2 of the Code of Virginia] .
The operator shall implement the approved nutrient
management plan.

5. [a.] The ewner operator shall give notice of the
registration statement to all owners or residents of
property that adjoins the property on which the cerfined
animal feeding operation will be located. Such notice
shall include (i) the types and maximum number of
animals which will be maintained at the facility and (ii) the
address and phone number of the appropriate
department regional office to which comments relevant to
the permit may be submitted. This notice requirement is
waived whenever registration is for the purpose of
renewing coverage under the permit and no expansion is
proposed and the department has not issued any special
or consent order relating to violations under the existing
permit.

[ b. Any person may submit written comments on the
proposed operation to the department within 30 days of
the date of the filing of the registration statement. If, on
the basis of such written comments or his review, the
director determines that the proposed operation will not
be capable of complying with the provisions of the
general permit, the director shall require the owner to
obtain an individual permit for the operation. Any such
determination by the director shall be made in writing and
received by the owner not more than 45 days after the
filing of the registration statement or, if in the director's
sole discretion additional time is necessary to evaluate
comments received from the public, not more than 60
days after the filing of the registration statement. ]

6. Each operator of a facility covered by this general permit

on-July-1,-1999.shall, by January-1,-2000,-complete shall

have completed the training program offered or approved by
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the Department of Conservation and Recreation—Each
operator-of-a-facility permitted-after July1-1999; in the two
years prior to submitting the registration statement for
general permit coverage, or shall complete such training
within one year after the registration statement has been
submitted for general permit coverage. Fhereafter; All
operators shall complete the training program at least once
every three years.

B. Receipt of this general permit does not relieve any ewner
operator of the responsibility to comply with any other
applicable federal, state or local statute, ordinance, or
regulation.

9 VAC 25-192-60. Registration statement.

Fhe-ewner A. In order to be covered under the general permit,
the operator shall file a complete VPA General Permit
Registration Statement for the management of pollutants at
confined animal feeding operations in accordance with this
chapter. The registration statement shall [ eontain be deemed
complete for registration under the VPA General Permit if it
contains ] the following information:

1. The animal feeding operation operator’'s name, mailing
address and telephone number;

2. The location of the animal feeding operation;

3. The name and telephone number of a contact person
other than the operator, if necessary;

4. The best time of day and day of the week to contact the
operator or the contact person;

5. If the facility has an existing VPA permit number, the
permit number;

6. The type or types of animals (dairy cattle, slaughter and
feeder cattle, swine, other) and the maximum number and
average weight of the type or types of animals to be
maintained at the animal feeding operation;

Citv State Zin-Code
Y- otate £ip-coae
Address:
City- Stata Zin Code
Gy~ OtAte £ip-coae
Address

Stata: 7i
otAte: £

n Code:
p--oae:

6. 7. The ewner operator of any proposed pollutant
management activities or those which have not previously
been issued a valid VPA permit or PA-ND—Certificate
Virginia Pollutant Discharge Elimination System (VPDES)
permit must attach to the registration statement the
notification from the governing body of the county, city or
town where the operation is located that the operation is
consistent with all ordinances adopted pursuant to Chapter
2 (§ 15.2-2200 et seq.) of Title 15.2 of the Code of
Virginia:;

8. A copy of the nutrient management plan approved by the
Department of Conservation and Recreation and a copy of
the letter certifying approval of the plan [, and if the plan
was written after December 31, 2005, that the plan was
developed by a certified nutrient management planner in
accordance with § 10.1-104.2 of the Code of Virginia ]; and

8: 9. The following certification: "I certify that notice of the
registration statement has been given to all owners or
residents of property that adjoins the property on which the
confined animal feeding operation will be located. This
notice included the types and numbers of animals which will
be maintained at the facility and the address and phone
number of the appropriate Department of Environmental
Quality regional office to which comments relevant to the
permit may be submitted. (The preceding certification is
waived if the registration is for renewing coverage under the
general permit and no expansion of the operation is
proposed and the department has not issued any special or
consent order relating to violations under the existing
permit.) | certify under penalty of law that all the
requirements of the board for the general permit are being
met and that this document and all attachments were
prepared under my direction or supervision in accordance
with a system designed to assure that qualified personnel
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properly gather and evaluate the information submitted.
Based on my inquiry of the person or persons who manage
the system or those persons directly responsible for
gathering the information, the information submitted is to the
best of my knowledge and belief true, accurate, and
complete. | am aware that there are significant penalties for
submitting false information including the possibility of fine
and imprisonment for knowing violations."

B. The registration statement shall be signed in accordance

with 9 VAC 25-32-50.

9 VAC 25-192-70. Contents of the general permit.
Any eowner—who—submits—a—complete operafor whose

registration statement is accepted by the board will receive the
following general permit and shall comply with the
requirements therein and be subject to the VPA permit
regulation, 9 VAC 25-32.

General Permit No.: VPG1

Effective Date: [ November 16, 2004 ]
Modification Date:

Expiration Date: [ November 15, 2014 ]

GENERAL PERMIT FOR POLLUTANT MANAGEMENT
ACTIVITIES FOR GONFINED
ANIMAL FEEDING OPERATIONS
AUTHORIZATION TO MANAGE POLLUTANTS UNDER THE
VIRGINIA POLLUTION ABATEMENT PROGRAM AND THE
VIRGINIA STATE WATER CONTROL LAW

In compliance with the provisions of the State Water Control
Law and State Water Control Board regulations adopted
pursuant thereto, owners of confined animal feeding
operations having 300 or more animal units utilizing a liquid
manure collection and storage system are authorized to
manage pollutants within the boundaries of the
Commonwealth of Virginia, except where board regulations or
policies prohibit such activities.

The authorized pollutant management activities shall be in
accordance with the registration statement, supporting data
documents submitted to the Department of Environmental
Quality;,\WaterDivision, this cover page, Part |, Part Il, and
Part 1ll, as set forth herein.

Part |
A. Pollutant management and monitoring requirements.

1. During the period beginning with the permit's effective
date and lasting until the permit's expiration date, the
permittee is authorized to manage pollutants at the
permitted—site Jocation or locations identified in the
registration statement and the facility’s approved nutrient
management plan.

2. [ Groundwatermonitoring-wells-shall-be-installed-at-new
i cilit ;

b ' Iy oot of it A i :

iity- At earthen liquid
waste storage facilities constructed after December 1, 1998,
to an elevation below the seasonal high water table or
within one foot thereof, ground water monitoring wells shall
be installed. A minimum of one up gradient and one down
gradient well shall be installed at each earthen waste
storage facility that requires ground water monitoring. ]
Existing wells may be utilized to meet this requirement if
properly located and constructed.

3. All facilities previously covered under a VPA permit that
required groundwater monitoring shall continue monitoring
consistent with the requirements listed below regardless of
where they are located relative to the seasonal high water
table.

halil ; I . g |
4. At facilities where groundwater monitoring is required, the
following conditions apply:

a. One data set shall be collected from each well prior to
any waste being placed in the storage facility.

b. The static water level shall be measured prior to bailing
well water for sampling.

c. At least three well volumes of ground water shall be
withdrawn immediately prior to sampling each monitoring
well.

5. In accordance with subdivisions 2 and 3 of this
subsection, the ground water shall be monitored by the
permittee at the monitoring wells as specified below.
Additional groundwater monitoring may be required in the
facility's approved nutrient management plan.

GROUNDWATER MONITORING

MONITORING
REQUIREMENTS

LIMITA-
PARAMETERS TIONS UNITS

Frequency Sample Type

Static Water
Level NL Ft 1/3 years Measured
Ammonia NL [ mgit 1/3 years Grab
Nitrogen mg/L ]
Nitrate Nitrogen NL [ mg/1 1/3 years Grab

mg/L ]
pH NL SuU 1/3 years Grab
Conductivity NL umhos/cm 1/3 years Grab

NL = No limit, this is a monitoring requirement only.

| i ditional i .
approved-Nutrient-ManagementPlan-
6 I.e SOHS at'ﬁt.elaelty: shall—be—monitored—by—the

6. Soil at the land application sites shall be monitored as
specified below.  Additional soils monitoring may be
required in the facility's approved nutrient management
plan.
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SOILS MONITORING

LIMITA- MONITORING
PARAMETERS TIONS UNITS REQUIREMENTS
Frequency Sample Type
pH NL SuU 1/3 years Composite
Phosphorus NL ppm or 1/3 years Composite
Ibs/ac
Potash NL ppm or 1/3 years Composite
Ibs/ac
Calcium NL ppm or 1/3 years Composite
Ibs/ac
Magnesium NL ppm or 1/3 years Composite
Ibs/ac
Nitrate NE ppm 13-years Composite

NL = No limit, this is a monitoring requirement only.
SU = Standard Units

7. Soil monitoring sheuld shall be conducted at a depth of
between 0-6 inches, unless otherwise specified in the
facility's approved nutrient management plan. FheNitrate

test-is-required-at-a-soil- depth-of 0-12-inches-on-those-sites

8. Waste shall be monitored as specified below. Additional
waste monitoring may be required in the facility's approved
nutrient management plan.

WASTE MONITORING

LIMITA- MONITORING
PARAMETERS TIONS UNITS REQUIREMENTS
Frequency Sample Type

Total Kjeldahl Nitrogen NL * 1lyear Composite
Ammonia Nitrogen NL * 1lyear Composite
Total Phosphorus NL * 1lyear Composite
Total Potassium NL * 1lyear Composite
Calcium NL * 1lyear Composite
Magnesium NL * 1lyear Composite
Moisture Content NL % 1lyear Composite

NL = No limit, this is a monitoring requirement only.

*Parameters for waste may be reported as a percent, as
Ibs/ton or Ibs/1000 gallons, or as ppm where appropriate.

9. Analysis of soil and waste shall be according to methods
specified in the facility's approved nutrient management
plan.

10. All monitoring data collected as required by Partt-A this
section and any additional monitoring shall be maintained
on site in-accordance-with-Part H-C for a period of five years
and shall be made available to department personnel upon
request.

- eF ollowing-recommendatio S' i IIaI SS'SE“'G pOrs utteef

. Other requirements or special conditions.

1. Fhe Any liquid manure collection and storage facility shall
be designed and operated to (i) prevent point source
discharges of pollutants to state waters except in the case
of a storm event greater than the 25-year, 24-hour storm
and (ii) provide adequate waste storage capacity to
accommodate periods when the ground is frozen or
saturated, periods when land application of nutrients should
not occur due to limited or nonexistent crop nutrient uptake,
and periods when physical limitations prohibit the land
application of waste.

2. New Waste storage facilities constructed after
[ Nevember—1£—2004 December 1, 1998], shall not be
located on a 100-year floodplain.

3. New Earthen waste storage facilities constructed after
[ Nevember—174—2004 December 1, 1998], shall include a
properly designed and installed liner. Such liner shall be
either a synthetic liner of at least 20 mils thickness or a
compacted soil liner of at least one foot thickness with a
maximum permeability rating of 0.0014 inches per hour. A
licensed professional engineer, an employee of the Natural
Resources Conservation Service of the United States
Department of Agriculture with appropriate engineering
approval authority, or an employee of a soil and water
conservation district with appropriate engineering approval
authority shall certify that the siting, design and construction
of the waste storage facility comply with the requirements of
this permit. This certification shall be maintained on site.

4. At earthen waste storage facilities constructed below the
seasonal high water table, the top surface of the waste must
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be maintained at a level of at least two feet above the water
table.

5. All liquid waste storage facilities shall maintain [a
freeboard-of-onefoot | of freeboard-at-all-times,—up-to-and
meludmg—[—p#us—the—ruﬂeﬁiand—dffeet—preefpmayen—#em—a

at least one foot of

freeboard at all times, except in the case of a storm event
greater than a 25-year, 24-hour storm].

6. All equipment needed for the proper operation of the
permitted facilities shall be maintained in good working
order. The manufacturer's operating and maintenance
manuals shall be retained for references to allow for timely
maintenance and prompt repair of equipment when
appropriate. The operator shall periodically inspect for
leaks on equipment used for land application of waste.

mplemented—and—mmmmned—en—sﬁ& The operator shall

implement a nutrient management plan (NMP) approved by
the Department of Conservation and Recreation. All NMPs
written after December 31, 2005, shall be developed by a
certified nutrient management planner in accordance with §

10.1-104.2 of the Code of Virginia. The NMP shall be
maintained on site.] The NMP shall address the form,
source, amount, timing, and method of application of
nutrients on each field to achieve realistic production goals,
while minimizing nitrogen and phosphorus loss to ground

and surface waters. [NMPs written after December 31,
2005, and NMPs implemented after December 31, 2006,
shall also include provisions to minimize phosphorus loss to
ground and surface waters according to the most current
standards and criteria developed by DCR at the time the
plan is written. ] The NMP shall be enforceable through this
permit. The NMP shall contain at a minimum the following
information:

a. Site map indicating the location of the waste storage
facilities and the fields where waste will be applied;

b. Site evaluation and assessment of soil types and
potential productivities;

c. Nutrient management sampling including soil and
waste monitoring;

d. Storage and land area requirements;
e. Calculation of waste application rates;
f. Waste application schedules; and

g. A plan for waste utilization in the event the operation is
discontinued.

8. Buffer zones shall be maintained as follows:

a. Distance from occupied dwellings not on the owner's
PLOPEITY ... 200 feet

(unless the occupant of the dwelling signs a waiver of the
buffer zone)

b. Distance from water supply wells or springs.....100 feet

A

c. Distance from surface water courses

(1) 100 feet (without a vegetated buffer); [ or ]
(2) 35-foot wide vegetated buffer; or

(3) Other site-specific conservation practices may be
approved by the department that will provide pollutant
reductions equivalent or better than the reductions that
would be achieved by the 100-foot buffer, or 35-foot
wide vegetated buffer.

d. Distance from rock outcropping (except
lIMEStONE)......viiiiii e 25 feet
e. Distance from limestone outcroppings............ 50 feet

f. Waste shall not be applied in such a matter that it would
discharge to sinkholes that may exist in the area.

9. Records shall be maintained to demonstrate where and
at what rate waste has been applied, that the application
schedule has been followed, and what crops have been
planted. These records shall be maintained on site for a
period of five years after recorded application is made and
shall be made available to department personnel upon
request.

10. The permittee shall notify the department's regional
office at least 14 days prior to: (i) animals being initially
placed in the confined facility or (ii) utilization of any new
waste storage facilities.

11. Each operator of a facility covered by this general permit

shall
have completed the tralnlng program offered or approved by
the Department of Conservation and Recreation—FEach
operator-of-afacility permittedafterJuly1-4999 in the two
years prior to submitting the registration statement for
general permit coverage, or shall complete such training
within one year after the registration statement has been
submitted for general permit coverage. Fhereafter; All
operators shall complete the training program at least once
every three years.

Part Il
Sampling and analysis methods.

1. Samples and measurements taken as required by this
permit shall be representative of the volume and nature of
the monitored activity.

2. Unless otherwise specified in this permit all sample
preservation methods, maximum holding times and analysis
methods for pollutants shall comply with requirements set
forth in Guidelines Establishing Test Procedures for the
Analysis of Pollutants (40 CFR 136 (4994 20017)).

3. The sampling and analysis program to demonstrate
compliance with the permit shall at a minimum, conform to
Part | of this permit.
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4. The permittee shall periodically calibrate and perform
maintenance procedures on all monitoring and analytical
instrumentation at intervals that will [insure ensure]
accuracy of measurements.

B. Recording of results. For each measurement or sample
taken pursuant to the requirements of this permit, the
permittee shall record the following information:

1. The date, exact place and time of sampling or
measurements;

2. The persons who performed the
measurements;

sampling or

3. The dates analyses were performed;

4. The persons who performed each analysis;

5. The analytical techniques or methods used; and
6. The results of such analyses and measurements.

C. Records retention. All records and information resulting
from the monitoring activities required by this permit, including
all records of analyses performed and calibration and
maintenance of instrumentation and recording from
continuous monitoring instrumentation shall be retained on
site for five years from the date of the sample, measurement
or report. This period of retention shall be extended
automatically during the course of any unresolved litigation
regarding the regulated activity or regarding control standards
applicable to the permittee, or as requested by the director.

D. Additional monitoring by permittee. If the permittee
monitors any pollutant at the locations designated herein more
frequently than required by this permit, using approved
analytical methods as specified above, the results of such
monitoring shall be included in the calculation and reporting of
the values required in the project report. Such increased
frequency shall also be reported.

E. Reporting requirements.

1. If, for any reason, the permittee does not comply with one
or more limitations, standards, monitoring or management
requirements specified in this permit, the permittee shall
submit to the department at least the following information:

a. A description and cause of noncompliance;

b. The period of noncompliance, including exact dates
and times or the anticipated time when the
noncompliance will cease; and

c. Actions taken or to be taken to reduce, eliminate, and
prevent recurrence of the noncompliance. Whenever
such noncompliance may adversely affect state waters or
may endanger public health, the permittee shall submit
the above required information by oral report within 24
hours from the time the permittee becomes aware of the
circumstances and by written report within five days. The
director may waive the written report requirement on a
case-by-case basis if the oral report has been received
within 24 hours and no adverse impact on state waters
has been reported.

2. The permittee shall report any unpermitted, unusual or
extraordinary discharge which enters or could be expected
to enter state waters. The permittee shall provide
information, specified in Part Il E 1 a through c, regarding
each such discharge immediately, that is, as quickly as
possible upon discovery, however, in no case later than 24
hours. A written submission covering these points shall be
provided within five days of the time the permittee becomes
aware of the circumstances covered by this paragraph.

the—department's—regional—office—cannot-be—reached,—the

Rde_ pla tment EIE al ';Eaz '55223; 2 'BHI . Ite SpRORC—SEAIGE

abeve-isto-be-made:
NOTE: The immediate (within 24 hours) reports required in
Parts Il E 1 and 2 may be made to the department's regional
office. Reports may be made by telephone or by fax. For
reports outside normal working hours, a message shall fulfill
the immediate reporting requirement. For emergencies, the
Virginia Department of Emergency Management maintains a
24-hour telephone service at 1-800-468-8892.

F. Signatory requirements. Any registration statement or
certification required by this permit shall be signed as follows:

1. For a corporation, by a responsible corporate official. For
purposes of this section, a responsible corporate official
means (i) a president, secretary, treasurer, or vice-president
of the corporation in charge of a principal business function,
or any other person who performs similar policy or decision-
making functions for the corporation, or (ii) the manager of
one or more manufacturing, production, or operating
facilities employing more than 250 persons or having gross
annual sales or expenditures exceeding $25,000,000 (in
second quarter 1980 dollars), if authority to sign documents
has been assigned or delegated to the manager in
accordance with corporate procedures.

2. For a municipality, state, federal or other public agency
by either a principal executive officer or ranking elected
official. (A principal executive officer of a federal, municipal,
or state agency includes the chief executive officer of the
agency or head executive officer having responsibility for
the overall operation of a principal geographic unit of the
agency.)

3. For a partnership or sole proprietorship, by a general
partner or proprietor respectively.

Part 11l
A. Change in management of pollutants.

1. All pollutant management activities authorized by this
permit shall be made in accordance with the terms and
conditions of the permit. The permittee shall submit a new
registration statement 30 days prior to all expansions,
production increases, or process modifications, that will
result in the management of new or increased pollutants.
The management of any pollutant at a level greater than
that identified and authorized by this permit, shall constitute
a violation of the terms and conditions of this permit.

2. The permittee shall promptly provide written notice of the
following:

Volume 21, Issue 2

Monday, October 4, 2004

205



Final Regulations

a. Any new introduction of pollutant or pollutants, into  determine the nature and impact of the noncomplying

treatment works or pollutant management activities which
represents a significant increase in the management of
pollutant or pollutants which may interfere with, pass
through, or otherwise be incompatible with such works or
activities, from an establishment or treatment works, if
such establishment, treatment works has the potential to
discharge pollutants to state waters; and

b. Any substantial change, whether permanent or
temporary, in the volume or character of pollutants being
introduced into such treatment works by an
establishment, treatment works, or pollutant management
activity that was introducing pollutants into such treatment
works at the time of issuance of the permit.

limitation or limitations or conditions.

D. Duty to halt, reduce activity or to mitigate.

1. It shall not be a defense for a permittee in an
enforcement action that it would have been necessary to
halt or reduce the permitted activity in order to maintain
compliance with the conditions of this permit.

2. The permittee shall take all reasonable steps to minimize,
correct or prevent any discharge in violation of this permit
which has a reasonable likelihood of adversely affecting
human health or the environment.

E. Structural stability. The structural stability of any of the

units or parts of the facilities herein permitted is the sole

Such notice shall include information on: (i) the
characteristics and quantity of pollutants to be introduced
into or from such treatment works or pollutant
management activities; (ii) any anticipated impact of such
change in the quantity and characteristics of the
pollutants to be managed at a pollutant management

responsibility of the permittee and the failure of such structural
units or parts shall not relieve the permittee of the
responsibility of complying with all terms and conditions of this
permit.

F. Compliance with state law. Compliance with this permit

activity; and (iii) any additional information that may be  during its term constitutes compliance with the State Water

required by the director.

Control Law. Nothing in this permit shall be construed to

preclude the institution of any legal action under, or relieve the

B. Treatment works operation and quality control.

1. Design and operation of facilities or treatment works and
disposal of all wastes shall be in accordance with the

permittee from any responsibilities, liabilities, or penalties
established pursuant to any other state law or regulation.

G. Property rights. The issuance of this permit does not

registration statement filed with the department. ~The  convey any property rights in either real or personal property,
permittee has the responsibility of designing and operating  or any exclusive privileges, nor does it authorize any injury to

the facility in a reliable and consistent manner to meet the
facility performance requirements in the permit. If facility
deficiencies, design or operational, are identified in the
future which could affect the facility performance or
reliability, it is the responsibility of the permittee to correct

private property or any invasion of personal rights, nor any
infringement of federal, state, or local laws or regulations.

H. Severability. The provisions of this permit are severable.

I. Duty to reregister. If the permittee wishes to continue to

such deficiencies. operate under a general permit after the expiration date of this

2. All waste collection, control, treatment, management of

permit, the permittee must submit a new registration

pollutant activities and disposal facilities shall be operated in ~ Statement at least 30 days prior to the expiration date of this

a manner consistent with the following:

permit.

a. At all times, all facilites and pollutant management J- Right of entry. The permittee shall allow, or secure

activities shall be operated in a prudent and workmanlike
manner.

b. The permittee shall provide an adequate operating staff
to carry out the operation, maintenance and testing
functions required to ensure compliance with the
conditions of this permit.

c. Maintenance of treatment facilities or pollutant
man