PROPOSED REGULATIONS

For information concerning Proposed Regulations, see Information Page.

Symbol Key

Roman type indicates existing text of regulations. Italic type indicates proposed new text.
Language which has been stricken indicates proposed text for deletion.

Proposed Regulations

Proposed Regulations


TITLE 22. SOCIAL SERVICES

STATE BOARD OF SOCIAL SERVICES

Title of Regulation:  22 VAC 40-325. Fraud Reduction/Elimination Effort (amending 22 VAC 40-325-10 and 22 VAC 40-325-20).

Statutory Authority:  §§ 63.2-217 and 63.2-526 of the Code of Virginia.
Public Hearing Date:  N/A -- Public comments may be submitted until January 28, 2005.
(See Calendar of Events section

for additional information)

Agency Contact:  Mrs. S. Michelle Lauter, Manager, Department of Social Services, Division of Fraud Management, 7 N. Eighth Street, Richmond, VA 23219, telephone (804) 726-7679, FAX (804) 726-7669, or e-mail michelle.lauter@dss.virginia.gov.

Basis:  Section 63.2-217 of the Code of Virginia provides that the State Board of Social Services shall adopt such regulations as necessary to carry out the purpose of Title 63.2 of the Code of Virginia. Section 63.2-526 mandates the Department of Social Services to establish a statewide fraud control program.  The provisions of 22 VAC 40-325 are directly related to the statutory authority by describing the requirements of both the Department of Social Services and the local departments of social services for establishing and maintaining the statewide fraud control program.

Purpose:  Pursuant to § 63.2-526 D of the Code of Virginia, the Fraud Reduction/Elimination Effort Program, a statewide public assistance fraud prevention and investigation program, is funded from (i)  general funds appropriated for fraud control activities, (ii) any federal funds available for this purpose, and (iii) balances in the Fraud Recovery Special Fund. The fund is composed of overpayment moneys recovered by local departments of social services related to Temporary Assistance to Needy Families (TANF) and Food Stamp programs and other federal benefit programs administered by the department net of any refunds due the federal government. Funds from the aforementioned three sources reimburse local departments of social services’ direct program costs.  With state general funds unappropriated for this program after the first year of program operation, the program was funded at the rate of 50% by available federal TANF and Food Stamp Program administrative funds and at the rate of 50% by the balances in the fund. Given the limited financial ability of present and past public assistance customers who must make financial restitution, and the limited staffing resources of local departments of social services to aggressively pursue overpayment recoveries, the fund balances are not sufficient to match the federal share of funding.  The program is therefore unable to support itself under the current funding methodology.  
The primary goal of the amended regulation is to redefine the criteria for reimbursement to local departments for direct program costs, such that local agencies would be reimbursed in conformance with the funding formula resulting from the commissioner’s collaborative state-local agency discussions.  Redefining reimbursement criteria to adequately fund the FREE Program protects the welfare of citizens by ensuring the continuation and maintenance of the department’s statewide fraud reduction/elimination effort.
The department is also amending the regulation as necessary to address other programmatic issues regarding the FREE program.
Substance:  The criteria for reimbursement for local program costs is redefined in order to ensure the continuation of the statewide fraud program.  Revisions are made to include the responsibility of fraud detection, an integral component of fraud prevention and investigation.  Additionally, the definition’s section of the regulation is expanded for clarity.  Maintaining the statewide Fraud Reduction/Elimination Effort Program enhances program integrity, and promotes the recovery of program overpayments due to the occurrence of fraud; thus contributing to the welfare of citizens.
Issues:  The advantage to the public and the Commonwealth in implementing the amended regulation is that program integrity of the department’s benefits programs is not jeopardized.  Maintaining the FREE program ensures that public assistance benefits and services are received only by eligible individuals, and in the correct benefit amounts.  There are no disadvantages in amending the regulation.

The primary issue associated with the revised regulation is the removal of the provision that local departments of social services, in order to receive full reimbursement of direct local cost associated with the FREE program, recover TANF and Food Stamp overpayments in an amount, net refund to the federal government, that equal or exceed their local share of direct FREE program costs.
22 VAC 40-325-20 C 1 b as presently written states that should a local department not recover the state share of collections equal to or exceeding the local share of cost, full reimbursement of local department direct FREE program cost will not be paid.  No provision addresses the amount of reimbursement to be paid when a local department’s state share of collections does not equal its local share of FREE program costs. Therefore, a local department not recovering overpayments matching program costs would receive no reimbursement; thus incurring a local share of cost of either 50% or 20%, depending on the funding formula in use.
Local departments presently do not realize their full recovery potential.  In addition to activity associated with investigations of on-going fraud situations, local departments perform investigations on questionable applications, which if the application is denied due to information revealed from the investigation, a benefit cost saving occurs.  However, local departments received no monetary incentive for this activity.

One of the provisions of § 63.2-526 B of the Code of Virginia is that each local department shall establish fraud prevention and investigation units only insofar as money is appropriated therefor.  A local department, therefore, could terminate its fraud program if reimbursement is not available.  Approving the amended regulation would require the department to implement an alternative methodology for funding local departments.
Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation.  The proposed regulations require that expenditures incurred by dedicated fraud prevention units at local departments of social services are reimbursed according to a new methodology.  The methodology is to be developed by a work group convened by the commissioner of Department of Social Services (DSS), consisting of representatives from local departments and senior managers from DSS.  The proposed regulations also establish performance expectations for local departments of social services.

Estimated economic impact.  The proposed regulations contain rules for the Fraud Reduction/Elimination Effort (FREE) program administered by the DSS.  This is a statewide program to ensure that fraud prevention and investigation goals are pursued for Virginia’s public assistance programs.  Pursuant to § 63.2-526 of the Code of Virginia, each local department of social services is mandated to establish a fraud prevention and investigation unit, but only insofar as money is appropriated to cover their costs.  Currently, DSS reimburses all administrative costs relating to the operation of these units and all 120 local departments have a fraud prevention and investigation unit.  These units currently employ a total of about 93 full-time equivalent positions.

The funding sources of the FREE program include the fraud recovery special fund, the general fund, and federal funds.  Even though the general fund had been a source of funding in the past, no appropriation is currently provided for this purpose.  Thus, the program relies mainly on the fraud recovery special fund for its state share of costs.  This fund receives overpayment moneys (net of the federal share) recovered by local departments primarily in the food stamp program and Temporary Assistance for Needy Families (TANF).  In fiscal year 2003, payments into the fraud recovery special fund from food stamp and TANF collections was about $1.4 million, compared to $2.1 million incurred by fraud prevention and investigation units in administrative costs.  Based on these figures, the state share of revenues the program generates is about 64% of the administrative costs the state reimburses localities. Since the program does not generate enough revenues, DSS is unable to reimburse localities for the full administrative costs of local fraud units.

Thus, if the collections are not sufficient, local departments are no longer likely to be reimbursed for the full administrative costs of their local fraud units.  The extent of the funding is likely to be determined by overpayment collections by localities from the food stamp and TANF programs.  In 2003, the ratio of collections to expenditures was less than one for about 80 out of 120 local departments.  Because these local departments may no longer receive full funding for their administrative expenses, under statute, they have the option to terminate their dedicated fraud prevention and investigation units.  Even if they decide to terminate their dedicated fraud unit, localities will continue to deposit overpayment recoveries to the fund, but they will not get reimbursed for their costs from the fund.

Less than full funding of expenditures may cause some departments to reduce their fraud unit staff.  However, it will be in the best interest of localities to maintain dedicated fraud units.  As they will be receiving some funding, they will be able to reap the advantages of having a dedicated fraud prevention unit without incurring the full costs of having one.  The local departments have an obligation to detect and pursue fraud.  One option available for them outside the FREE program is designating some eligibility workers for fraud prevention and detection activities.  The funding for eligibility workers is provided 50% from federal sources, 30% from state sources, and 20% from local sources.  However, continued participation in the FREE program is probably a better choice for local departments.  Designating eligibility workers to pursuing fraud activity would take away from resources originally dedicated to eligibility determinations.

The proposed regulations require that the commissioner of DSS convene a work group consisting of local department representatives and senior department managers to develop a methodology for allocation of available funds to localities for fraud prevention and detection.  Since local departments and the senior department managers will determine the allocation methodology, the interests of both sides will be represented in the work group.  The likely economic effects of the change in reimbursement policy will depend on the final methodology developed by the work group.  However, as the reimbursement methodology is yet to be developed, the potential effects of the proposed change are not known at this time.

In general, the way localities are allocated available funds for their fraud prevention efforts will affect the incentives to localities to crack down on fraud and, consequently, the benefits of each dollar that the state reimburses them for their fraud prevention activities.  For example, if the funds are allocated regardless of a unit’s performance, the full benefit of each dollar spent on fraud prevention may not be realized.  Neither does allocating funds purely based on the recoveries of overpayments guarantee that good performance is rewarded.  This is because (1) for recoveries to occur overpayments must have been made initially, which could be an indication of bad performance in preventing front-end fraud, and (2) distribution of overpayments among the localities may not be steady and may cause significant variations in the reimbursements regardless of how well the recovery efforts are orchestrated.  For this specific case, it appears that fraud prevention efforts would be reasonably encouraged and supported by an allocation methodology that would provide a fixed amount of funding, independent of recoveries, to ensure continuity in fraud prevention efforts and a variable amount of funding based on indicators measuring staff performance as well as collection performance.

The proposed regulations will also allow DSS to develop, implement, and monitor local fraud unit performance expectations.  DSS indicates that local department performances are already evaluated internally.  The proposed language will provide authority to make this internal procedure external.  Since performance evaluations are already done internally, there are not likely to be any significant additional costs as a result of the proposed changes.  However, the external performance reviews may allow DSS to withhold funding if the performance expectations are not met.  Thus, the proposed changes will provide some incentives to fraud units to maintain high performance standards.  In addition, if the funding is reduced because performance expectations are not met, a local department may choose to no longer participate in the FREE program.

Businesses and entities affected.  The proposed regulations apply to dedicated fraud units housed at 120 local departments of social services. 

Localities particularly affected.  The proposed regulations apply throughout the Commonwealth.

Projected impact on employment.  The proposed funding methodology may cause some local departments to reduce staffing dedicated to fraud units, as they may no longer be reimbursed for the full costs of their fraud-related expenditures.  Currently, local departments have approximately 93 full-time equivalent positions involved in detection and pursing fraud.  Thus, this change may reduce the demand for labor by an unknown amount.

Effects on the use and value of private property.  The proposed regulations are not expected to affect the use and value of private property.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Department of Social Services concurs with the economic impact analysis prepared by the Department of Planning and Budget.

Summary:

The proposed amendments require that expenditures incurred by dedicated fraud prevention units at local departments of social services are reimbursed according to a new methodology.  The methodology is to be developed by a work group convened by the Commissioner of Department of Social Services (DSS), consisting of representatives from local departments and senior managers from DSS.  The proposed amendments also establish performance expectations for local departments of social services.

22 VAC 40-325-10. Definitions.

For purposes of this chapter:

"Collections" means all overpayment monies collected, recovered or recouped by local departments of social services related to food stamps, TANF, and other federal benefit programs administered by the department.

"Department" means the Virginia state Department of Social Services.

"Direct costs" means the cost of salary, fringe benefits and supporting costs of operation.  Cost for supervisory and clerical staff is excluded from reimbursement.
"Food stamps" means the program supervised by the Virginia Department of Social Services through which a household can receive electronic food stamps stamp benefits with which to purchase food products.

"Fraud Recovery Special Fund" means the special fund established under § 63.1-58.2 D 63.2-526 D of the Code of Virginia.

"Fraud Reduction/Elimination Effort (Fraud FREE)" means the program established in compliance with § 63.1-58.2 63.2-526 of the Code of Virginia to ensure that fraud prevention and investigation are aggressively pursued throughout the Commonwealth of Virginia.

"Fraud FREE prevention, detection and investigation units" means a person or persons whose job it is to work on all aspects of prevention, detection and investigation of fraud cases.

"General fund" means that portion of the budget of the Commonwealth of Virginia which that is made up of general tax revenues, the major sources of which are sales tax, income tax, and profits from the Virginia Lottery.

"Investigation" means gathering evidence on questionable applications, on-going cases and closed cases to determine intent to defraud.
"Local departments department" means the local departments department of social services of any county or city in this Commonwealth.

"Local share" means that portion of the administrative costs of operation borne incurred by local departments of social services.

"Performance expectations" means qualitative and quantitative standards or measures against which responsibilities and agency/departmental objectives are assessed.
"Private entities" means individuals or organizations other than federal, state or local personnel or agencies.

"Public assistance" means Temporary Assistance for Needy Families (TANF); auxiliary grants to the aged, blind and disabled; medical assistance; energy assistance; food stamps; employment services; child care and general relief.
"Reimbursed Reimbursement" means the process by which the Department of Social Services provides monetary credit to local departments of social services for their approved administrative costs.

"State retained portion of collections" means the amount of collections less any refunds due to the federal government, consistent with federal reimbursement regulations.

"Supporting costs of operation" means program costs other than salaries and fringe benefits.  These supporting costs of operation include travel, telephone, utilities, supplies, and allowance for space and training and conference fees for positions funded by the FREE program.

"TANF" means the Temporary Assistance for Needy Families program.

"Temporary Assistance for Needy Families (TANF)" means the program which provides a monthly cash benefit to families which meet income and eligibility requirements administered by the department through which a relative can receive monthly cash assistance for the support of his eligible children.

"Workload measures" means those validated measures, adopted and implemented by the department, used to determine necessary appropriations for personnel and operating costs for mandated programs and services.

22 VAC 40-325-20. The Fraud Reduction/Elimination Effort.

A. In compliance with § 63.1-58.2 63.2-526 of the Code of Virginia, the department of Social Services shall establish a statewide fraud prevention and control , detection and investigation program to be named the Fraud Reduction/Elimination Effort (Fraud FREE).

1. The department shall develop and implement policies and procedures for the Fraud FREE program.

2. The department shall provide a detailed local reimbursement procedure, on an annual basis, to assist in the formulation of the locality's Fraud local department's FREE program operation plan.  The department's procedure shall project the available funding and the number of local fraud workers investigators for each locality which local department that the Fraud FREE program will support.  The number of workers investigators shall be based on an evaluation of the available funding and appropriate criteria from one or more of the following: an agency's a local department's average TANF and Food Stamp caseload size, average number of monthly applications for food stamps and TANF, number of local department workers, geographic location, number of fraud investigations, program compliance, collections and workload measures performance expectations.

3. The department shall develop, implement and monitor local FREE units performance expectations.

B. Each local department of social services shall aggressively pursue fraud prevention, detection and investigation investigations.

1. Each local department shall conduct fraud prevention, detection and investigation activities consistent with the requirements of federal regulations, the Code of Virginia, the regulations contained herein and the department's Fraud FREE program policy.

2. Each local department shall submit to the department, for annual approval, a program operation plan, formatted by the department, which shall include a description of the program staffing local department’s prevention, detection and investigative process, agreement with the Commonwealth’s attorney, identification of staff charged with oversight or supervisory responsibility of the FREE program, performance expectation monitoring process, signed commitment to adhere to specified responsibilities identified in the Statement of Assurance section of the program operation plan, and, if requested, a proposed annual budget to include the identification of the FREE program investigators, their salary, fringe benefit amounts, supporting operating costs, hours worked per week and time dedicated to the FREE program.

3. Upon request, each local department shall provide the department with an accounting of FREE program expenditures.
C. Each local department shall establish a separate fraud unit to the extent that funding is available Funding for the FREE program shall be comprised of balances in the Fraud Recovery Special Fund, general funds appropriated for this activity, and any federal funds available for this purpose.

1. In order to receive full reimbursement of the local share of direct costs and supporting costs of operation, a local agency department must:

a. Comply with all pertinent law, regulation and policy; and
b. Collect overpayments, net refunds due to the federal government, which equal or exceed the local share of direct costs of its approved positions dedicated to Fraud FREE.  In accordance with the law, each local department shall establish and maintain a FREE prevention, detection and investigation unit; and

c. Recover fraud and nonfraud related overpayments of designated federal assistance programs. Reimbursement to localities shall be made in accordance with the methodology for the allocation of funds to localities as developed by the work group convened by the commissioner, consisting of local department representatives and senior department managers. Each local department’s level of reimbursement of direct and support operation costs is paid from available federal funds, general funds and state retained portion of collections.
2. Local departments may contract with other local departments to share a fraud prevention, detection and investigation unit and may contract with private entities to perform fraud investigation investigations.  Any private entity performing fraud investigation investigations shall comply with the requirements of § 2.1-155.3 30-138 of the Code of Virginia and the restrictions of § 63.1-58.2 63.2-526 of the Code of Virginia.

VA.R. Doc. No. R04-14; Filed November 5, 2004, 1:30 p.m.
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