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CUMULATIVE TABLE OF VIRGINIA ADMINISTRATIVE CODE
SECTIONS ADOPTED, AMENDED, OR REPEALED

The table printed below lists regulation sections, by Virginia Administrative Code (VAC) title, that have been amended, added
or repealed in the Virginia Register since the regulations were originally published or last supplemented in VAC (the Spring
2004 VAC Supplement includes final regulations published through Virginia Register Volume 20, Issue 11, dated February 9,
2004). Emergency regulations, if any, are listed, followed by the designation “emer,” and errata pertaining to final regulations
are listed. Proposed regulations are not listed here. The table lists the sections in numerical order and shows action taken, the
volume, issue and page number where the section appeared, and the effective date of the section.

ISECTION NUMBER ACTION CITE EFFECTIVE DATE I
Title 1. Administration
1 VAC 55-20-10 Repealed 20:20 VA.R. 2159 7/16/04
1 VAC 55-20-20 Amended 20:20 VA.R. 2159 7/16/04
1 VAC 55-20-30 Amended 20:20 VA.R. 2159 7/16/04
1 VAC 55-20-40 Amended 20:20 VAR. 2159 7/16/04
1 VAC 55-20-50 Repealed 20:20 VA.R. 2159 7/16/04
1 VAC 55-20-60 through 1 VAC 55-20-90 Amended 20:20 VA.R. 2159-2161 7/16/04
1 VAC 55-20-110 Amended 20:20 VA.R. 2161 7/16/04
1 VAC 55-20-120 Repealed 20:20 VAR. 2161 7/16/04
1 VAC 55-20-130 Amended 20:20 VA.R. 2161 7/16/04
1 VAC 55-20-160 Amended 20:20 VA.R. 2161 7/16/04
1 VAC 55-20-210 Amended 20:20 VA.R. 2161 7/16/04
1 VAC 55-20-230 through 1 VAC 55-20-260 Amended 20:20 VA.R. 2161-2162 7/16/04
1 VAC 55-20-280 Amended 20:20 VAR. 2162 7/16/04
1 VAC 55-20-290 Amended 20:20 VA.R. 2162 7/16/04
1 VAC 55-20-300 Amended 20:20 VAR. 2162 7/16/04
1 VAC 55-20-320 through 1 VAC 55-20-410 Amended 20:20 VA.R. 2162-2164 7/16/04
1 VAC 55-20-420 Repealed 20:20 VAR. 2164 7/16/04
1 VAC 55-20-430 Amended 20:20 VAR. 2164 7/16/04
1 VAC 55-20-450 Amended 20:20 VAR. 2164 7/16/04
1 VAC 55-20-460 Amended 20:20 VA R. 2164 7/16/04
1 VAC 55-20 (Forms) Amended  20:20 VA.R. 2164 --
1 VAC 75-40-10 through 1 VAC 75-40-60 Added 20:25 VA.R. 3082 9/22/04
Title 2. Agriculture
2 VAC 5-440-10 through 2 VAC 5-440-60 Amended 20:12 VA.R. 1471-1474 3/25/04
2 VAC 5-440-80 Repealed 20:12 VAR. 1474 3/25/04
2 VAC 5-440-90 Repealed 20:12 VAR. 1474 3/25/04
2 VAC 5-440 (Forms) Amended  20:12 VA.R. 1474 --
2 VAC 20-30 Erratum 20:25 VA.R. 3111 -
2 VAC 20-30-20 Amended 20:23 VAR. 2541 8/26/04
2 VAC 20-30-30 Amended 20:23 VA.R. 2541 8/26/04
2 VAC 20-30-40 Amended 20:23 VA.R. 2541 8/26/04
Title 3. Alcoholic Beverages
3 VAC 5-30 Erratum 21:1 VAR. 44 -
3 VAC 5-30 Erratum 21:3 VA.R. 345 -
3 VAC 5-40 Erratum 21:1 VAR. 44 -
3 VAC 5-40 Erratum 21:3 VAR. 345 -
3 VAC 5-70 Erratum 21:1 VAR. 44 -
3 VAC 5-70 Erratum 21:3 VA.R. 345 -
Title 4. Conservation and Natural Resources
4 VAC 3-20 Repealed 21:3 VAR. 317

*
January 1, 2005, or 30 days after U.S. EPA approval, whichever is the latter.
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Cumulative Table of VAC Sections Adopted, Amended, or Repealed

| sEcTiON NUMBER | AcTION | CITE | EFFECTIVE DATE |
4 VAC 5-36-20 Amended  20:13 VA.R. 1604 47704
4 VAC 5-36-50 through 4 VAC 5-36-150 Amended  20:13 VA.R. 1604-1621 477/04
4 VAC 5-36-170 through 4 VAC 5-36-210 Amended  20:13 VAR, 1621-1632 477/04
4 VAC 5-36-220 Added 20:13 VAR. 1632 47704
4 VAC 15-20-100 Amended  21:3 VAR. 318 10/1/04
4 VAC 15-40-280 Amended  21:1 VAR. 24 10/20/04
4 VAC 15-50-81 Amended  20:23 VAR. 2542 8/25/04
4 VAC 15-50-91 Amended  20:23 VAR. 2543 8/25/04
4 VAC 15-90-231 Amended  20:23 VAR. 2543 8/25/04
4 VAC 15-90-241 Amended  20:23 VA R. 2544 8/25/04
4 VAC 15-240-81 Amended  20:23 VA R. 2544 8/25/04
4 VAC 15-240-91 Amended  20:23 VAR. 2545 8/25/04
4 VAC 15-260-10 Amended  20:25 VAR. 3082 7/28/04
4 VAC 15-320-100 Amended  21:1 VAR. 24 9/20/04
4 VAC 20-20-50 Amended  20:14 VAR. 1709 3/1/04
4 VAC 20-270-20 Amended  20:19 VA.R. 2058 5/1/04
4 VAC 20-270-30 Amended  20:19 VA.R. 2058 5/1/04
4 VAC 20-270-30 Amended  20:26 VA.R. 3191 8/6/04
4 VAC 20-320-10 Amended  20:26 VAR. 3191 8/6/04
4 VAC 20-320-70 Amended  20:26 VAR. 3192 8/6/04
4 VAC 20-320-80 Amended  20:26 VAR. 3192 8/6/04
4 VAC 20-490-10 emer Amended  20:18 VA.R. 2024 5/1/04-5/30/04
4 VAC 20-490-20 emer Amended  20:18 VA.R. 2024 5/1/04-5/30/04
4 VAC 20-490-35 emer Repealed  20:18 VAR. 2024 5/1/04-5/30/04
4 VAC 20-490-35 Repealed  20:21 VAR. 2230 6/1/04
4 VAC 20-490-40 emer Amended  20:18 VA.R. 2024 5/1/04-5/30/04
4 VAC 20-490-40 Amended  20:21 VAR. 2230 6/1/04
4 VAC 20-490-45 emer Repealed  20:18 VAR. 2025 5/1/04-5/30/04
4 VAC 20-490-45 Repealed  20:21 VAR. 2230 6/1/04
4 VAC 20-564-10 through 4 VAC 20-564-50 emer Added 20:25 VA.R. 3096 8/16/04-9/3/04
4 VAC 20-620-50 Amended  20:16 VA.R. 1863 3/26/04
4 VAC 20-620-60 Amended  20:16 VA.R. 1863 3/26/04
4 VAC 20-720-20 Amended  20:14 VAR. 1710 3/1/04
4 VAC 20-720-20 Amended  21:4 VAR. 408 10/1/04
4 VAC 20-720-40 Amended  20:14 VAR. 1710 3/1/04
4 VAC 20-720-40 through 4 VAC 20-720-100 Amended  21:4 VAR. 409-411 10/1/04
4 VAC 20-720-48 emer Added 20:14 VAR. 1714 3/1/04-3/31/04
4 VAC 20-720-50 Amended  20:14 VAR. 1711 3/1/04
4 VAC 20-720-60 Amended  20:14 VAR. 1711 3/1/04
4 VAC 20-720-80 Amended  20:14 VAR. 1712 3/1/04
4 VAC 20-750-10 Amended  20:19 VA.R. 2058 5/1/04
4 VAC 20-750-20 Repealed  20:19 VAR, 2059 5/1/04
4 VAC 20-750-30 Amended  20:19 VA.R. 2059 5/1/04
4 VAC 20-750-40 Amended  20:19 VA.R. 2059 5/1/04
4 VAC 20-910-45 Amended  20:16 VA.R. 1864 4/1/04
4 VAC 20-910-45 emer Amended  21:5 VAR 499 11/1/04-11/30/04
4 VAC 20-920-20 Amended  20:15 VAR. 1778 3/5/04
4 VAC 20-920-40 Amended  20:15 VAR. 1778 3/5/04
4 VAC 20-950-45 Amended  20:16 VA.R. 1864 4/1/04
4 VAC 20-950-47 Amended  21:5 VAR. 497 10/29/04
4 VAC 20-950-48 emer Amended  21:3 VAR. 334 9/29/04-10/30/04
4 VAC 20-950-48 Amended  21:5 VAR 497 10/29/04
4 VAC 20-950-48.1 Added 21:5 VAR. 497 10/29/04
4 VAC 20-1040-20 Amended _ 20:19 VA.R. 2060 5/1/04
4 VAC 20-1045-10 Added 21:4 VAR. 412 10/1/04
4 VAC 20-1045-20 Added 21:4 VAR. 412 10/1/04
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Cumulative Table of VAC Sections Adopted, Amended, or Repealed

| sEcTiON NUMBER | AcTION | CITE | EFFECTIVE DATE |
4 VAC 20-1045-30 Added 21:4 VAR. 412 10/1/04
4 VAC 25-20-20 Amended  20:23 VAR. 2547 8/25/04
4 VAC 25-20-30 Amended  20:23 VAR. 2547 8/25/04
4 VAC 25-20-40 Amended  20:23 VAR. 2547 8/25/04
4 VAC 25-20-50 Amended  20:23 VAR. 2547 8/25/04
4 VAC 25-20-70 Amended  20:23 VAR. 2547 8/25/04
4 VAC 25-20-90 Amended  20:23 VAR. 2547 8/25/04
4 VAC 25-20-100 Amended  20:23 VAR. 2547 8/25/04
4 VAC 25-20-110 Amended  20:23 VAR. 2548 8/25/04
4 VAC 25-20-140 Amended  20:23 VAR. 2548 8/25/04
4 VAC 25-20-190 Amended  20:23 VA.R. 2548 8/25/04
4 VAC 25-20-200 Amended  20:23 VAR. 2548 8/25/04
4 VAC 25-20-210 Amended  20:23 VAR. 2548 8/25/04
4 VAC 25-20-220 Amended  20:23 VA.R. 2549 8/25/04
4 VAC 25-20-250 Amended  20:23 VA.R. 2549 8/25/04
4 VAC 25-20-255 Amended  20:23 VAR. 2549 8/25/04
4 VAC 25-20-259 Amended  20:23 VAR. 2549 8/25/04
4 VAC 25-20-390 Amended  20:23 VA.R. 2549 8/25/04
4 VAC 25-20-410 Amended  20:23 VA.R. 2549 8/25/04
4 VAC 25-20-430 Amended ~ 20:23 VAR. 2549 8/25/04
4 VAC 25-31 (Forms) Amended  20:15 VA.R. 1784-1792 -
4 VAC 25-31 (Forms) Amended  21:1 VA.R. 28 --
4 VAC 25-35-10 through 4 VAC 25-35-40 Amended  20:23 VA.R. 2549-2550 8/25/04
4 VAC 25-35-75 Added 20:23 VA.R. 2550 8/25/04
4 VAC 25-35-80 Amended  20:23 VA.R. 2550 8/25/04
4 VAC 25-35-100 Amended  20:23 VA.R. 2551 8/25/04
4 VAC 25-35-110 Amended  20:23 VA.R. 2551 8/25/04
4 VAC 25-35-120 Amended  20:23 VA.R. 2551 8/25/04
4 VAC 25-125-10 through 4 VAC 25-125-40 Added 20:23 VA.R. 2552-2553 8/25/04
4 VAC 25-130-801.17 Amended  20:23 VAR. 2625 10/12/04
4 VAC 25-130-801.18 Amended  20:23 VA.R. 2626 10/12/04
4 VAC 25-130 (Forms) Amended  20:19 VA.R. 2081-2083 -
4 VAC 25-130 (Forms) Amended  21:2 VAR. 225 -
4 VAC 50-60-10 through 4 VAC 50-60-1240 Added 21:3VAR. 317 *
Title 6. Criminal Justice and Corrections
6 VAC 20-190-10 Amended  21:2 VAR. 127 11/3/04
6 VAC 20-190-50 Amended  21:2 VAR. 127 11/3/04
6 VAC 20-190-150 Amended  21:2 VAR. 127 11/3/04
6 VAC 20-190-160 Amended  21:2 VA.R. 128 11/3/04
6 VAC 20-210-10 through 6 VAC 20-210-110 Added 20:23 VA.R. 2554-2555 8/26/04
6 VAC 20-240-10 through 6 VAC 20-240-140 emer Added 20:25 VA.R. 3097-3102 8/23/04-8/22/05
6 VAC 35-160-10 through 6 VAC 35-160-390 Added 20:23 VA.R. 2555-2562 8/25/04
Title 8. Education
8 VAC 20-140-10 Repealed  21:3 VA.R. 332 1/1/05
8 VAC 20-210-10 Amended  21:4 VAR. 413 1/1/05
8 VAC 20-340-10 Amended  20:23 VA.R. 2562 8/25/04
8 VAC 20-340-20 Added 20:23 VA.R. 2562 8/25/04
8 VAC 20-340-30 Added 20:23 VA.R. 2562 8/25/04
8 VAC 20-470-10 Repealed  21:4 VAR. 423 3/1/05
8 VAC 20-670-10 through 8 VAC 20-670-440 Added 20:24 VA.R. 2892-2898 9/10/04
8 VAC 40-130-10 Amended  20:23 VA.R. 2562 7/26/04
8 VAC 40-130-25 Amended  20:23 VAR. 2563 7/26/04
Title 9. Environment
9 VAC 5-20-21 Amended  20:12 VAR. 1476 3/24/04
9 VAC 5-20-204 Amended  20:23 VA.R. 2564 8/25/04
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| sEcTiON NUMBER | AcTION | CITE | EFFECTIVE DATE |

9 VAC 5-20-204 Erratum __ 20:26 VA.R. 3210-3211 —

9 VAC 5-20-205 Amended _ 20:23 VA.R. 2564 8/25/04

9 VAC 5-20-205 Erratum __ 20:26 VAR, 3210-3211 -

9 VAC 5-20-206 (Rev. G02) Amended _ 20:12 VAR. 1498 3/24/04

9 VAC 5-20-206 (Rev. C03) Amended _ 20:12 VA.R. 1498 3/24/04

9 VAC 5-30-10 Amended _ 20:24 VA.R. 2898 9/8/04

9 VAC 5-30-30 through 9 VAC 5-30-50 Amended __ 20:24 VA.R. 2898-2900 9/8/04

9 VAC 5-30-55 Added 20:24 VA.R. 2899 9/8/04

9 VAC 5-30-60 Amended __ 20:24 VA.R. 2899 9/8/04

9 VAC 5-30-65 Added 20:24 VA.R. 2899 9/8/04

9 VAC 5-30-70 Amended __ 20:24 VA.R. 2900 9/8/04

9 VAC 5-30-80 Amended _ 20:24 VA.R. 2900 9/8/04

9 VAC 5-40-240 Amended _ 20:12 VA.R. 1499 3/24/04

9 VAC 5-40-310 Erratum __ 20:15 VA.R. 1809 -

9 VAC 5-40-310 Amended _ 20:12 VA.R. 1499 3/24/04

9 VAC 5-40-3260 Amended _ 20:12 VAR. 1479 3/24/04

9 VAC 5-40-5200 Amended _ 20:12 VA.R. 1500 3/24/04

9 VAC 5-40-5220 Amended _ 20:12 VA.R. 1501 3/24/04

9 VAC 5-40-5700 through 9 VAC 5-40-5770 Added 20:12 VA.R. 1480 3/24/04

9 VAC 5-40-6820 through 9 VAC 5-40-7230 Added 20:12 VA.R. 1480-1497 3/24/04

9 VAC 5-40-6840 Erratum __ 20:18 VA.R. 2027 —

9 VAC 5-50-400 Amended _ 20:16 VA.R. 1865 6/1/04

9 VAC 5-50-405 Added 20:16 VA.R. 1865 6/1/04

9 VAC 5-50-410 Amended _ 20:16 VAR. 1865 6/1/04

9 VAC 5-60-60 Amended _ 20:16 VA.R. 1871 6/1/04

9 VAC 5-60-65 Added 20:16 VA.R. 1871 6/1/04

9 VAC 5-60-90 Amended _ 20:16 VA.R. 1871 6/1/04

9 VAC 5-60-91 Added 20:24 VA.R. 2900 9/8/04

9 VAC 5-60-95 Added 20:16 VA.R. 1871 6/1/04

9 VAC 5-60-100 Amended _ 20:16 VA.R. 1872 6/1/04

9 VAC 5-60-120 through 9 VAC 5-60-180 Amended _ 20:16 VA.R. 1877-1889 711104

9 VAC 5-80-2000 Amended  21:4 VAR. 413 12/1/04

9 VAC 5-80-2010 Amended  21:4 VAR. 414 12/1/04

9 VAC 5-80-2250 through 9 VAC 5-80-2300 Added 20:23 VA.R. 2566-2567 711104

9 VAC 5-80-2250 Amended _ 21:4 VAR. 419 12/1/04

9 VAC 5-91-20 emer Amended _ 20:12 VAR. 1507 1/28/04-1/27/05
9 VAC 5-91-160 emer Amended _ 20:12 VAR. 1513 1/28/04-1/27/05
9 VAC 5-91-180 emer Amended _ 20:12 VA.R. 1513 1/28/04-1/27/05
9 VAC 5-91-750 emer Amended _ 20:12 VAR. 1515 1/28/04-1/27/05
9 VAC 5-91-760 emer Amended _ 20:12 VA.R. 1515 1/28/04-1/27/05
9 VAC 5-140-550 Amended _ 20:12 VA.R. 1504 3124104

9 VAC 20-60-18 Amended _ 20:23 VA.R. 2568 711104

9 VAC 20-60-18 Amended _ 20:24 VA.R. 2901 9/8/04

9 VAC 20-60-262 Amended _ 20:23 VAR. 2568 7/1/04

9 VAC 20-60-270 Amended _ 20:23 VA.R. 2568 7/1/04

9 VAC 20-60-315 Amended _ 20:23 VA.R. 2570 711104

9 VAC 20-60-1260 Amended _ 20:23 VA.R. 2571 711104

9 VAC 20-60-1270 Amended _ 20:23 VA.R. 2571 7/1/04

9 VAC 20-60-1280 Amended  20:23 VAR. 2573 7/1/04

9 VAC 20-60-1283 Added 20:23 VAR. 2573 711104

9 VAC 20-60-1284 Added 20:23 VAR. 2573 711104

9 VAC 20-60-1285 Amended _ 20:23 VAR. 2574 7/1/04

9 VAC 20-60-1286 Added 20:23 VAR. 2575 7/1/04

9 VAC 20-90-10 Amended _ 20:23 VA.R. 2576 711104

9 VAC 20-90-30 Amended _ 20:23 VA.R. 2576 711104

9 VAC 20-90-50 Amended _ 20:23 VA.R. 2576 711104
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9 VAC 20-90-60 Amended  20:23 VA.R. 2577 7/1/04
9 VAC 20-90-65 Added 20:23 VAR. 2577 7/1/04
9 VAC 20-90-70 Amended  20:23 VAR. 2578 7/1/04
9 VAC 20-90-90 Amended  20:23 VAR. 2579 7/1/04
9 VAC 20-90-100 Amended  20:23 VAR. 2579 7/1/04
9 VAC 20-90-110 Amended _ 20:23 VA.R. 2580 7/1/04
9 VAC 20-90-115 Added 20:23 VA.R. 2580 7/1/04
9 VAC 20-90-117 Added 20:23 VAR. 2581 7/1/04
9 VAC 20-90-120 Amended  20:23 VAR. 2581 7/1/04
9 VAC 20-90-130 Added 20:23 VAR. 2583 7/1/04
9 VAC 20-110-90 Amended  20:24 VA.R. 2901 0/8/04
9 VAC 20-110-110 Amended  20:24 VAR. 2901 0/8/04
9 VAC 25-20-10 through 9 VAC 25-20-80 Amended  20:23 VAR. 2584-2586 7/1/04
9 VAC 25-20-100 through 9 VAC 25-20-130 Amended  20:23 VA.R. 2586-2591 7/1/04
9 VAC 25-20-140 Repealed  20:23 VA.R. 2591 7/1/04
9 VAC 25-20-142 Added 20:23 VA.R. 2591 7/1/04
9 VAC 25-20-145 Added 20:23 VA.R. 2592 7/1/04
9 VAC 25-31-10 Amended  21:2 VAR. 128 11/3/04
9 VAC 25-31-30 Amended  21:2 VAR. 139 11/3/04
9 VAC 25-31-100 Amended  21:2 VAR. 140 11/3/04
9 VAC 25-31-130 Amended  21:2 VAR. 158 11/3/04
9 VAC 25-31-170 Amended  21:2 VA.R. 160 11/3/04
9 VAC 25-31-200 Amended  21:2 VAR. 162 11/3/04
9 VAC 25-71-10 Amended  21:2 VAR. 165 11/3/04
9 VAC 25-71-60 Amended  21:2 VAR. 166 11/3/04
9 VAC 25-101-30 Amended  21:2 VAR. 166 11/3/04
9 VAC 25-101-35 Added 21:2 VAR. 167 11/3/04
9 VAC 25-101-40 Amended  21:2 VAR. 167 11/3/04
9 VAC 25-101-45 Added 21:2 VAR. 170 11/3/04
9 VAC 25-101-50 Amended  21:2 VAR. 170 11/3/04
9 VAC 25-101-60 Amended  21:2 VAR. 172 11/3/04
9 VAC 25-101-70 Amended  21:2 VAR. 172 11/3/04
9 VAC 25-151-10 Amended  20:16 VA.R. 1889 7/1/04
9 VAC 25-151-40 through 9 VAC 25-151-370 Amended  20:16 VA.R. 1889-1890 7/1/04
9 VAC 25-151-65 Added 20:16 VA.R. 1889 7/1/04
9 VAC 25-151-140 Amended  21:2 VAR. 173 11/3/04
9 VAC 25-151-150 Amended  21:2 VAR. 175 11/3/04
9 VAC 25-151-160 Amended  21:2 VAR. 179 11/3/04
9 VAC 25-151-180 Amended  21:2 VAR. 179 11/3/04
9 VAC 25-151-230 Amended  21:2 VAR. 181 11/3/04
9 VAC 25-151-280 Amended  21:2 VAR. 182 11/3/04
9 VAC 25-180-10 Amended  20:16 VA.R. 1891 7/1/04
9 VAC 25-180-20 Amended  20:16 VA.R. 1891 7/1/04
9 VAC 25-180-40 Amended  20:16 VA.R. 1891 7/1/04
9 VAC 25-180-50 Amended  20:16 VA.R. 1891 7/1/04
9 VAC 25-180-55 Amended  20:16 VA.R. 1892 7/1/04
9 VAC 25-180-60 Amended  20:16 VA.R. 1892 7/1/04
9 VAC 25-180-65 Added 20:16 VA.R. 1893 7/1/04
9 VAC 25-180-70 Amended  20:16 VA.R. 1894 7/1/04
9 VAC 25-180 (Forms) Amended  20:16 VA.R. 1906 --

9 VAC 25-190-10 Amended  20:16 VA.R. 1906 7/1/04
9 VAC 25-190-20 Amended  20:16 VA.R. 1906 7/1/04
9 VAC 25-190-50 Amended  20:16 VA.R. 1906 7/1/04
9 VAC 25-190-60 Amended _ 20:16 VA.R. 1906 7/1/04
9 VAC 25-190-70 Amended  20:16 VA.R. 1906 7/1/04
9 VAC 25-191-10 through 9 VAC 25-191-50 Added 21:2 VAR. 183-198 11/3/04
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9 VAC 25-192-10 Amended  21:2 VA.R. 199 11/3/04
9 VAC 25-192-20 Amended  21:2 VA.R. 200 11/3/04
9 VAC 25-192-30 Repealed  21:2 VA.R. 200 11/3/04
9 VAC 25-192-40 Repealed  21:2 VA.R. 200 11/3/04
9 VAC 25-192-50 Amended  21:2 VA.R. 200 11/3/04
9 VAC 25-192-60 Amended  21:2 VA.R. 201 11/3/04
9 VAC 25-192-70 Amended  21:2 VA.R. 202 11/3/04
9 VAC 25-400-10 Repealed  20:25 VA.R. 3083 9/22/04
9 VAC 25-401-10 through 9 VAC 25-401-50 Added 20:25 VA.R. 3083 9/22/04
9 VAC 25-580-10 Amended  20:12 VA.R. 1505 3/24/04
9 VAC 25-580-50 Amended  20:12 VA.R. 1505 3/24/04
9 VAC 25-580-130 Amended  20:12 VA.R. 1505 3/24/04
9 VAC 25-580-270 Amended  20:12 VA.R. 1505 3/24/04
9 VAC 25-580-290 Repealed  20:12 VA.R. 1505 3/24/04
9 VAC 25-580-320 Amended  20:12 VA.R. 1505 3/24/04
9 VAC 25-590-60 Erratum 20:17 VA.R. 1984 -
9 VAC 25-630-10 Amended  21:2 VAR. 211 11/3/04
9 VAC 25-630-20 Amended  21:2 VAR. 212 11/3/04
9 VAC 25-630-30 Amended  21:2 VAR. 212 11/3/04
9 VAC 25-630-50 Amended  21:2 VAR. 212 11/3/04
9 VAC 25-720-50 Amended  20:24 VA.R. 2903 9/8/04
9 VAC 25-720-60 Amended  20:24 VA.R. 2910 9/8/04
9 VAC 25-720-90 Amended  20:24 VAR. 2918 9/8/04
9 VAC 25-720-130 Amended  20:24 VA.R. 2920 9/8/04
9 VAC 25-770 Erratum 20:24 VA.R. 2981 -
9 VAC 25-770-10 through 9 VAC 25-770-180 Added 20:23 VA.R. 2593-2596 8/25/04
9 VAC 25-790 Erratum 20:12 VAR. 1526 -
Title 10. Finance and Financial Institutions
10 VAC 5-40-40 Added 20:14 VAR. 1713 3/1/04
10 VAC 5-200-100 Added 20:22 VA.R. 2403 6/15/04
Title 11. Gaming
11 VAC 10-20-190 Amended  20:23 VA.R. 2598 8/25/04
11 VAC 10-20-200 Amended  20:25 VA.R. 3083 9/23/04
11 VAC 10-20-220 Amended  20:23 VA.R. 2596 8/25/04
11 VAC 10-20-240 emer Amended  20:25 VA.R. 3102 7/28/04-7/27/05
11 VAC 10-45 Erratum 20:25 VA.R. 3112 --
11 VAC 10-45-10 through 11 VAC 10-45-70 Added 20:22 VA.R. 2413-2417 9/27/04
Title 12. Health
12 VAC 5-90-10 Amended  20:21 VA.R. 2231 7/28/04
12 VAC 5-90-40 Amended  20:21 VA.R. 2231 7/28/04
12 VAC 5-90-80 Amended  20:21 VA.R. 2231 7/28/04
12 VAC 5-90-90 Amended  20:21 VA.R. 2234 7/28/04
12 VAC 5-90-100 Amended ~ 20:21 VAR. 2237 7/28/04
12 VAC 5-90-110 Amended  20:21 VAR. 2237 7/28/04
12 VAC 5-90-160 Amended  20:21 VAR. 2237 7/28/04
12 VAC 5-90-180 Amended  20:21 VAR. 2237 7/28/04
12 VAC 5-90-225 Added 20:21 VA.R. 2237 7/28/04
12 VAC 5-90-280 through 12 VAC 5-90-360 Added 20:21 VA.R. 2238 7/28/04
12 VAC 5-125-10 through 12 VAC 5-125-120 emer Added 20:21 VA.R. 2252-2264 6/1/04-5/31/05
12 VAC 5-200-10 through 12 VAC 5-200-50 Amended  20:22 VA.R. 2403 8/11/04
12 VAC 5-200-70 Repealed  20:22 VA.R. 2403 8/11/04
12 VAC 5-200-80 through 12 VAC 5-200-190 Amended  20:22 VA.R. 2403 8/11/04
12 VAC 5-200-105 Added 20:22 VA.R. 2403 8/11/04
12 VAC 5-200-210 Repealed  20:22 VA.R. 2403 8/11/04
12 VAC 5-200-220 Amended  20:22 VA.R. 2403 8/11/04
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12 VAC 5-200-230 Amended  20:22 VA.R. 2403 8/11/04
12 VAC 5-200-270 Amended  20:22 VA.R. 2403 8/11/04
12 VAC 5-200-280 Amended  20:22 VA.R. 2403 8/11/04
12 VAC 5-200-290 Added 20:22 VA.R. 2403 8/11/04
12 VAC 5-210-10 Repealed  20:22 VA.R. 2403 8/11/04
12 VAC 5-210-20 Repealed  20:22 VA.R. 2403 8/11/04
12 VAC 5-220-10 Amended  20:26 VA.R. 3193 9/27/04
12 VAC 5-220-160 Amended  20:26 VA.R. 3196 9/27/04
12 VAC 5-220-230 Amended  20:26 VA.R. 3197 9/27/04
12 VAC 5-220-385 Amended  20:26 VA.R. 3198 9/27/04
12 VAC 5-371-110 Amended  20:26 VA.R. 3200 9/27/04
12 VAC 30-40-235 Added 20:19 VA.R. 2060 8/1/04
12 VAC 30-40-280 Amended  20:22 VA.R. 2420 9/25/04
12 VAC 30-40-290 Amended  20:22 VA.R. 2420 9/25/04
12 VAC 30-40-345 Amended  20:22 VA.R. 2422 9/25/04
12 VAC 30-50-130 emer Amended  20:23 VA.R. 2630 7/1/04-6/30/05
12 VAC 30-50-140 Amended  20:19 VA.R. 2062 7/1/04
12 VAC 30-50-150 Amended  20:19 VA.R. 2063 7/1/04
12 VAC 30-50-180 Amended  20:19 VA.R. 2064 7/1/04
12 VAC 30-50-210 emer Amended  20:19 VA.R. 2075 5/11/04-1/3/05
12 VAC 30-60-40 Amended  20:19 VA.R. 2067 7/1/04
12 VAC 30-60-61 emer Amended  20:23 VA.R. 2632 7/1/04-6/30/05
12 VAC 30-60-320 Amended  20:19 VAR. 2067 7/1/04
12 VAC 30-70-271 Amended  20:19 VA.R. 2068 7/1/04
12 VAC 30-70-291 Amended  20:22 VA.R. 2403 8/11/04
12 VAC 30-70-291 emer Amended  20:24 VA.R. 2968 9/1/04-8/31/05
12 VAC 30-70-301 Amended  20:22 VA.R. 2403 8/11/04
12 VAC 30-70-301 emer Amended  20:24 VA.R. 2968 9/1/04-8/31/05
12 VAC 30-70-331 Amended  20:22 VA.R. 2403 8/11/04
12 VAC 30-70-391 emer Amended  20:24 VA.R. 2969 9/1/04-8/31/05
12 VAC 30-80-20 Amended  20:19 VA.R. 2068 7/1/04
12 VAC 30-80-30 Amended  20:19 VA.R. 2064 7/1/04
12 VAC 30-80-190 emer Amended  20:26 VA.R. 3203 9/1/04-8/31/05
12 VAC 30-80-190 emer Amended  20:26 VA.R. 3204 9/1/04-8/31/05
12 VAC 30-80-200 Added 20:19 VA.R. 2071 7/1/04
12 VAC 30-90-29 Amended  21:2 VAR. 223 11/3/04
12 VAC 30-90-264 Amended  20:19 VA.R. 2067 7/1/04
12 VAC 30-90-271 Amended  20:19 VAR. 2067 7/1/04
12 VAC 30-130-620 Amended  20:19 VA.R. 2061 8/1/04
12 VAC 30-130-860 through 12 VAC 30-130-890 emer Amended  20:23 VA.R. 2633-2638 7/1/04-6/30/05
12 VAC 30-130-1000 emer Amended  20:19 VA.R. 2077 5/11/04-1/3/05
12 VAC 30-141-500 emer Amended  20:17 VA.R. 1974 6/1/04-5/31/05
Title 13. Housing
13 VAC 5-51-134 emer Added 20:24 VA.R. 2970 7/8/04-7/7/05
13 VAC 5-62-260 Amended  20:25 VA.R. 3084 9/8/04
Title 14. Insurance
14 VAC 5-90-10 through 14 VAC 5-90-50 Amended  20:25 VA.R. 3090-3091 8/4/04
14 VAC 5-90-30 Erratum 20:17 VAR. 1984 -
14 VAC 5-90-55 Added 20:25 VA.R. 3091 8/4/04
14 VAC 5-90-60 through 14 VAC 5-90-180 Amended  20:25 VA.R. 3092 8/4/04
14 VAC 5-90-60 Erratum 20:17 VA.R. 1984 --
14 VAC 5-90-70 Erratum 20:17 VAR. 1984 -
14 VAC 5-90-130 Erratum 20:17 VAR. 1984 -
14 VAC 5-90-170 Erratum 20:17 VAR. 1984 -
14 VAC 5-90 (Forms) Amended  20:25 VA.R. 3092 8/4/04
14 VAC 5-321-10 through 14 VAC 5-321-60 Added 20:16 VA.R. 1906-1909 7/1/04
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14 VAC 5-335-10 through 14 VAC 5-335-60 Added 20:21 VA.R. 2240-2242 1/1/05
Title 16. Labor and Employment
16 VAC 25-40-10 Amended  20:26 VA.R. 3201 10/15/04
16 VAC 25-40-20 Amended  20:26 VA.R. 3201 10/15/04
16 VAC 25-40-50 Amended  20:26 VA.R. 3202 10/15/04
16 VAC 25-90-1910 Erratum 21:1 VAR. 44 --
16 VAC 25-90-1910, Appendix C of Subpart T of Part 1910 Added 20:19 VA.R. 2073 7/1/04
16 VAC 25-90-1910.103 Amended  20:26 VA.R. 3202 10/15/04
16 VAC 25-90-1910.217 Amended  20:26 VA.R. 3202 10/15/04
16 VAC 25-90-1910.219 Amended  20:26 VA.R. 3202 10/15/04
16 VAC 25-90-1910.268 Amended  20:26 VA.R. 3202 10/15/04
16 VAC 25-90-1910.401 Amended  20:19 VAR. 2073 7/1/04
16 VAC 25-90-1910.402 Amended  20:19 VA.R. 2073 7/1/04
16 VAC 25-90-1926.307 Amended  20:26 VA.R. 3202 10/15/04
16 VAC 25-145-10 through 16 VAC 25-145-50 Added 20:12 VA.R. 1505-1506 4/1/04
16 VAC 25-175-1926 Erratum 21:1 VAR. 44 --
Title 18. Professional and Occupational Licensing
18 VAC 5-30 Repealed  21:3 VA.R. 318 11/3/04
18 VAC 10-20-60 Amended  21:3 VAR. 318 12/1/04
18 VAC 10-20-90 Amended  21:3 VAR. 318 12/1/04
18 VAC 10-20-170 Amended  21:3VA.R. 318 12/1/04
18 VAC 10-20-280 Amended  21:3VAR. 318 12/1/04
18 VAC 10-20-400 Amended  21:3 VAR. 318 12/1/04
18 VAC 10-20-520 Amended  21:3 VAR. 318 12/1/04
18 VAC 10-20-565 Amended  21:3VA.R. 318 12/1/04
18 VAC 10-20-580 Amended  21:3 VAR. 318 12/1/04
18 VAC 10-20-625 Amended  21:3 VAR. 318 12/1/04
18 VAC 10-20-630 Amended  21:3 VAR. 318 12/1/04
18 VAC 10-20-665 Amended  21:3VAR. 318 12/1/04
18 VAC 15-30-420 Amended  20:24 VAR. 2924 9/8/04
18 VAC 15-30-820 Amended  20:24 VA.R. 2925 9/8/04
18 VAC 15-30 (Forms) Amended  20:24 VA.R. 2925 9/8/04
18 VAC 30-20-80 Amended  20:23 VA.R. 2598 8/25/04
18 VAC 30-20-150 Amended  20:23 VA.R. 2598 8/25/04
18 VAC 30-20-160 Amended  20:23 VAR. 2598 8/25/04
18 VAC 30-20-290 emer Added 20:23 VA.R. 2638 8/25/04-8/24/05
18 VAC 30-20-320 Amended  20:23 VA.R. 2598 8/25/04
18 VAC 41-30-10 through 18 VAC 41-30-250 emer Added 20:23 VA.R. 2639-2650 7/1/04-6/30/05
18 VAC 41-40-10 through 18 VAC 41-40-260 Added 20:19 VAR. 2074 7/1/04
18 VAC 41-50-10 through 18 VAC 41-50-220 emer Added 20:23 VA.R. 2651-2662 7/1/04-6/30/05
18 VAC 45-10-10 through 18 VAC 45-10-40 Amended  20:25 VA.R. 3093-3094 11/8/04
18 VAC 45-10-60 through 18 VAC 45-10-90 Amended  20:25 VA.R. 3094-3095 11/8/04
18 VAC 60-20-17 emer Added 20:23 VA.R. 2663 8/25/04-8/24/05
18 VAC 60-20-20 emer Amended  20:24 VA.R. 2971 7/15/04-7/14/05
18 VAC 60-20-91 emer Added 20:24 VA.R. 2971 7/15/04-7/14/05
18 VAC 60-20 (Forms) emer Amended ~ 20:24 VA.R. 2972 7/15/04-7/14/05
18 VAC 62-20 Erratum 21:1 VAR. 44 --
18 VAC 62-20-10 through 18 VAC 62-20-180 Added 20:12 VA.R. 1515-1518 2/2/04-2/1/05
18 VAC 62-20-40 emer Added 20:25 VA.R. 3104 7/23/04-2/1/05
18 VAC 62-20-90 emer Added 20:25 VA.R. 3104 7/23/04-2/1/05
18 VAC 65-20-15 emer Added 20:24 VA.R. 2973 7/15/04-7/14/05
18 VAC 65-30-50 Amended  20:21 VA.R. 2242 7/28/04
18 VAC 76-40-10 Added 20:21 VAR. 2243 7/28/04
18 VAC 76-40-20 Added 20:21 VA.R. 2243 7/28/04
18 VAC 76-40-30 Added 20:21 VA.R. 2243 7/28/04
18 VAC 76-40 (Forms) Amended  20:21 VA.R. 2243 7/28/04
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18 VAC 80-10-10 through 18 VAC 80-10-90 Amended  20:23 VAR. 2628-2629 10/9/04

18 VAC 85-15-10 Added 211 VAR. 26 9/1/04-8/31/05

18 VAC 85-15-20 Added 211 VAR. 26 9/1/04-8/31/05

18 VAC 85-15-30 Added 21:1 VAR. 26 9/1/04-8/31/05

18 VAC 85-20-22 Amended  20:20 VAR. 2165 71404

18 VAC 85-20 (Forms) Amended  20:20 VA.R. 2165 --

18 VAC 85-80-61 emer Added 20:25 VAR. 3105 7/27104-7/26/05

18 VAC 85-120-10 through 18 VAC 85-120-150 Amended  20:23 VA.R. 2599-2601 8/25/04

18 VAC 85-120-75 Added 20:24 VAR. 2928 9/8/04

18 VAC 85-120 (Forms) Amended  20:24 VA.R. 2928 0/8/04

18 VAC 90-15-10 Added 211 VAR. 27 9/1/04-8/31/05

18 VAC 90-15-20 Added 211 VAR. 27 9/1/04-8/31/05

18 VAC 90-15-30 Added 211 VAR. 27 9/1/04-8/31/05

18 VAC 90-20-10 emer Amended  20:22 VAR. 2424 6/24/04-6/23/05

18 VAC 90-20-10 Amended  20:24 VA.R. 2929 0/8/04

18 VAC 90-20-30 Amended  20:20 VAR. 2166 7/14]04

18 VAC 90-20-35 Amended  20:24 VAR. 2929 0/8/04

18 VAC 90-20-40 Amended  20:24 VA.R. 2929 0/8/04

18 VAC 90-20-50 Amended  20:24 VA.R. 2929 0/8/04

18 VAC 90-20-60 Amended  20:24 VAR. 2929 0/8/04

18 VAC 90-20-65 Added 20:24 VAR. 2929 0/8/04

18 VAC 90-20-95 Amended  20:24 VA.R. 2929 0/8/04

18 VAC 90-20-120 Amended  20:24 VA.R. 2929 0/8/04

18 VAC 90-20-140 Amended  20:24 VAR. 2929 0/8/04

18 VAC 90-20-160 Amended  20:24 VAR. 2929 0/8/04

18 VAC 90-20-170 Amended  20:24 VA.R. 2929 0/8/04

18 VAC 90-20-181 emer Added 20:22 VAR. 2425 6/24/04-6/23/05

18 VAC 90-20-182 emer Added 20:22 VAR. 2425 6/24/04-6/23/05

18 VAC 90-20-183 emer Added 20:22 VAR. 2425 6/24/04-6/23/05

18 VAC 90-20-190 Amended  20:24 VA.R. 2929 9/8/04

18 VAC 90-20-200 Amended  20:24 VA.R. 2929 0/8/04

18 VAC 90-20-220 Amended  20:24 VAR. 2929 0/8/04

18 VAC 90-20-230 Amended  20:24 VAR. 2929 0/8/04

18 VAC 90-20-270 Amended  20:24 VA.R. 2929 0/8/04

18 VAC 90-20-280 Amended  20:24 VA.R. 2929 0/8/04

18 VAC 90-20-300 emer Amended  20:22 VAR. 2425 6/24/04-6/23/05

18 VAC 90-20-300 Amended  20:24 VAR. 2929 0/8/04

18 VAC 90-20-310 through 18 VAC 90-20-360 Repealed  20:24 VAR. 2929 0/8/04

18 VAC 90-20-390 Amended  20:24 VA.R. 2929 0/8/04

18 VAC 90-20-410 Amended  20:24 VAR. 2929 0/8/04

18 VAC 90-20-460 Amended  20:24 VAR. 2929 0/8/04

18 VAC 90-20 (Forms) Amended  20:24 VA.R. 2930 0/8/04

18 VAC 90-25-10 through 18 VAC 90-25-100 Added 20:24 VAR. 2931-2934 0/8/04

18 VAC 90-25 (Forms) Amended  20:24 VAR. 2934 0/8/04

18 VAC 90-30-80 emer Amended  20:24 VAR. 2974 7/15/04-7/14/05

18 VAC 90-30-100 emer Amended  20:24 VAR. 2974 7/15/04-7/14/05

18 VAC 90-30-110 emer Amended  20:24 VAR. 2974 7/15/04-7/14/05

18 VAC 90-30-120 emer Amended  20:24 VAR. 2975 7/15/04-7/14/05

18 VAC 95-20-471 emer Added 20:25 VAR. 3105 7/28/04-7/27/05

18 VAC 105-20-41 emer Added 20:24 VAR. 2975 8/25/04-8/24/05

18 VAC 110-20-10 through 18 VAC 110-20-40 Amended  20:23 VA.R. 2602-2604 8/25/04

18 VAC 110-20-15 emer Added 20:24 VAR. 2976 7/15/04-7/14/05

18 VAC 110-20-60 Amended  20:23 VAR. 2604 8/25/04

18 VAC 110-20-70 Amended  20:23 VA.R. 2604 8/25/04

18 VAC 110-20-80 Amended  20:23 VA.R. 2604 8/25/04

18 VAC 110-20-90 Amended  20:23 VA.R. 2604 8/25/04
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18 VAC 110-20-105 Amended _ 20:23 VA.R. 2605 8/25/04
18 VAC 110-20-110 Amended _ 20:23 VA.R. 2605 8/25/04
18 VAC 110-20-120 Amended  20:23 VA.R. 2605 8/25/04
18 VAC 110-20-121 Added 20:23 VA R. 2605 8/25/04
18 VAC 110-20-130 through 18 VAC 110-20-220 Amended  20:23 VA.R. 2605 8/25/04
18 VAC 110-20-240 Amended _ 20:23 VAR. 2606 8/25/04
18 VAC 110-20-250 Amended  20:23 VAR. 2606 8/25/04
18 VAC 110-20-280 Amended  20:23 VAR. 2606 8/25/04
18 VAC 110-20-285 Amended  20:23 VA.R. 2606 8/25/04
18 VAC 110-20-330 Amended _ 20:23 VAR. 2606 8/25/04
18 VAC 110-20-350 Amended  20:23 VAR. 2606 8/25/04
18 VAC 110-20-355 Amended  20:23 VAR. 2606 8/25/04
18 VAC 110-20-360 Amended  20:23 VA.R. 2606 8/25/04
18 VAC 110-20-370 Repealed  20:23 VAR. 2606 8/25/04
18 VAC 110-20-380 Repealed  20:23 VAR. 2606 8/25/04
18 VAC 110-20-410 Amended  20:23 VA.R. 2606 8/25/04
18 VAC 110-20-412 Amended  20:23 VA.R. 2606 8/25/04
18 VAC 110-20-415 Amended _ 20:23 VA.R. 2606 8/25/04
18 VAC 110-20-420 Amended  20:23 VA.R. 2606 8/25/04
18 VAC 110-20-440 Amended  20:23 VA.R. 2606 8/25/04
18 VAC 110-20-450 Amended  20:23 VA.R. 2607 8/25/04
18 VAC 110-20-460 Amended  20:23 VA.R. 2607 8/25/04
18 VAC 110-20-470 Amended  20:23 VA.R. 2607 8/25/04
18 VAC 110-20-480 Repealed  20:23 VAR. 2607 8/25/04
18 VAC 110-20-490 Amended  20:23 VA.R. 2607 8/25/04
18 VAC 110-20-500 Amended  20:23 VA.R. 2607 8/25/04
18 VAC 110-20-510 Amended  20:23 VA.R. 2607 8/25/04
18 VAC 110-20-530 Amended  20:23 VA.R. 2607 8/25/04
18 VAC 110-20-540 Amended  20:23 VA.R. 2607 8/25/04
18 VAC 110-20-550 Amended _ 20:23 VA.R. 2607 8/25/04
18 VAC 110-20-555 Amended  20:23 VA.R. 2607 8/25/04
18 VAC 110-20-590 Amended  20:23 VA.R. 2607 8/25/04
18 VAC 110-20-680 through 18 VAC 110-20-710 Amended  20:23 VAR. 2607 8/25/04
18 VAC 110-20-720 Amended _ 20:18 VA.R. 2021 7/1/04
18 VAC 112-20-10 Amended  20:24 VAR. 2935 9/8/04
18 VAC 112-20-20 Repealed  20:24 VAR. 2935 0/8/04
18 VAC 112-20-26 emer Added 20:23 VAR. 2664 8/25/04-8/24/05
18 VAC 112-20-40 Amended  20:24 VAR. 2935 9/8/04
18 VAC 112-20-50 Amended  20:24 VAR. 2935 9/8/04
18 VAC 112-20-60 Amended  20:24 VAR. 2935 0/8/04
18 VAC 112-20-65 Amended  20:24 VAR. 2935 9/8/04
18 VAC 112-20-70 Amended  20:24 VAR. 2935 9/8/04
18 VAC 112-20-80 Repealed  20:24 VAR. 2935 9/8/04
18 VAC 112-20-90 Amended  20:24 VAR. 2935 0/8/04
18 VAC 112-20-100 Amended  20:24 VAR. 2935 9/8/04
18 VAC 112-20-110 Repealed  20:24 VAR. 2935 9/8/04
18 VAC 112-20-120 Amended  20:24 VAR. 2935 9/8/04
18 VAC 112-20-130 Amended  20:24 VA.R. 2935 0/8/04
18 VAC 112-20 (Forms) Amended  20:24 VA.R. 2936 9/8/04
18 VAC 115-15-10 emer Added 20:23 VAR. 2665 8/25/04-8/24/05
18 VAC 115-15-20 emer Added 20:23 VAR. 2665 8/25/04-8/24/05
18 VAC 115-15-30 emer Added 20:23 VA R. 2665 8/25/04-8/24/05
18 VAC 115-20-20 Amended  20:24 VAR. 2936 9/8/04
18 VAC 115-20-100 Amended  20:24 VAR. 2936 9/8/04
18 VAC 115-20-105 Added 20:24 VAR. 2936 9/8/04
18 VAC 115-20-106 Added 20:24 VAR. 2936 0/8/04
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18 VAC 115-20-107 Added 20:24 VA.R. 2936 9/8/04

18 VAC 115-20-110 Amended _ 20:24 VA.R. 2936 9/8/04

18 VAC 115-20-140 Amended _ 20:24 VA.R. 2936 9/8/04

18 VAC 115-20 (Forms) Amended _ 20:24 VAR. 2937 9/8/04

18 VAC 115-50-20 Amended _ 20:24 VA.R. 2936 9/8/04

18 VAC 115-50-90 Amended _ 20:24 VAR. 2936 9/8/04

18 VAC 115-50-95 Added 20:24 VAR. 2936 9/8/04

18 VAC 115-50-96 Added 20:24 VA.R. 2936 9/8/04

18 VAC 115-50-97 Added 20:24 VA.R. 2936 9/8/04

18 VAC 115-50-100 Amended _ 20:24 VA.R. 2936 9/8/04

18 VAC 115-50-120 Amended _ 20:24 VA.R. 2936 9/8/04

18 VAC 115-50 (Forms) Amended _ 20:24 VAR. 2937 9/8/04

18 VAC 115-60-20 Amended _ 20:24 VA.R. 2936 9/8/04

18 VAC 115-60-110 Amended _ 20:24 VA.R. 2936 9/8/04

18 VAC 115-60-115 Added 20:24 VAR. 2936 9/8/04

18 VAC 115-60-116 Added 20:24 VAR. 2936 9/8/04

18 VAC 115-60-117 Added 20:24 VA.R. 2936 9/8/04

18 VAC 115-60-120 Amended _ 20:24 VA.R. 2936 9/8/04

18 VAC 115-60-140 Amended _ 20:24 VA.R. 2936 9/8/04

18 VAC 115-60 (Forms) Amended _ 20:24 VAR. 2937 9/8/04

18 VAC 120-10-100 Erratum __ 20:13 VA.R. 1644 —

18 VAC 125-15-10 emer Added 20:25 VAR. 3106 7/28/04-7/27/05

18 VAC 125-15-20 emer Added 20:25 VAR. 3106 7/28/04-7/27/05

18 VAC 125-15-30 emer Added 20:25 VA.R. 3106 7/28/04-7/27/05

18 VAC 135-20-80 Amended _ 20:23 VA.R. 2608 9/1/04

18 VAC 135-20-120 Amended _ 20:23 VA.R. 2608 9/1/04

18 VAC 135-20-140 Amended _ 20:23 VAR. 2608 9/1/04

18 VAC 135-20-370 Amended _ 20:23 VAR. 2608 9/1/04

18 VAC 140-20-171 emer Added 20:23 VA.R. 2665 8/25/04-8/24/05

18 VAC 145-20-151 Amended _ 21:3 VAR. 319 12/1/04

18 VAC 145-30-10 through 18 VAC 145-30-160 Added 20:20 VA.R. 2167-2170 7114104

18 VAC 145-30 (Forms) Amended _ 20:20 VAR. 2170 —

18 VAC 150-20-10 Amended _ 20:24 VA.R. 2966 10/23/04

18 VAC 150-20-15 emer Added 20:23 VA.R. 2666 8/25/04-8/24/05

18 VAC 150-20 (Forms) Amended _ 20:24 VAR. 2967 10/23/04

18 VAC 160-20-102 Amended _ 21:3 VAR. 319 12/1/04

Title 19. Public Safety

19 VAC 30-70-1 Amended _ 21:4 VAR. 420 0/22/04

19 VAC 30-70-2 Amended _ 21:4 VAR. 420 9/22/04

19 VAC 30-70-6 Amended _ 21:4 VA.R. 420 9/22/04

19 VAC 30-70-7 Amended _ 21:4 VA.R. 420 9/22/04

19 VAC 30-70-8 Amended _ 21:4 VA.R. 420 9/22/04

19 VAC 30-70-9 Added 21:4 VAR. 420 9/22/04

19 VAC 30-70-10 Amended  21:4 VA.R. 420 9/22/04

19 VAC 30-70-30 through 19 VAC 30-70-110 Amended _ 21:4 VA.R. 420 9/22/04

19 VAC 30-70-130 through 19 VAC 30-70-170 Amended _ 21:4 VA.R. 420 9/22/04

19 VAC 30-70-190 through 19 VAC 30-70-230 Amended _ 21:4 VA.R. 420 9/22/04

19 VAC 30-70-250 through 19 VAC 30-70-300 Amended _ 21:4 VA.R. 420 9/22/04

19 VAC 30-70-340 Amended _ 21:4 VAR. 420 9/22/04

19 VAC 30-70-350 Amended _ 21:4 VAR. 420 9/22/04

19 VAC 30-70-360 Amended  21:4 VAR. 420 9/22/04

19 VAC 30-70-400 Amended _ 21:4 VA.R. 420 9/22/04

19 VAC 30-70-430 through 19 VAC 30-70-560 Amended _ 21:4 VA.R. 420 9/22/04

19 VAC 30-70-580 Amended _ 21:4 VA.R. 420 9/22/04

19 VAC 30-70-600 Amended  21:4 VA.R. 420 9/22/04

19 VAC 30-70-650 Amended _ 21:4 VA.R. 420 9/22/04
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Title 20. Public Utilities and Telecommunications
20 VAC 5-309-15 Amended _ 20:15 VA.R. 1781 3/12/04
20 VAC 5-309-20 Amended _ 20:15 VA.R. 1781 3/12/04
20 VAC 5-309-40 Amended __ 20:15 VA.R. 1781 3/12/04
20 VAC 5-309-70 Amended _ 20:15 VA.R. 1782 3/12/04
20 VAC 5-309-110 Amended _ 20:15 VA.R. 1782 3/12/04
20 VAC 5-309-140 Amended _ 20:15 VA.R. 1783 3/12/04
20 VAC 5-419-10 through 20 VAC 5-419-40 Amended _ 20:24 VAR. 2939-2942 7/21/04
20 VAC 5-425-10 through 20 VAC 5-425-50 Added 20:23 VA.R. 2611-2613 7/1/04
Title 22. Social Services
22 VAC 15-20-10 through 22 VAC 15-20-380 Repealed  20:24 VA.R. 2942-2943 11/1/04
22 VAC 15-50-10 through 22 VAC 15-50-70 Repealed  20:24 VAR. 2943 10/1/04
22 VAC 15-51-10 through 22 VAC 15-51-80 Added 20:24 VA.R. 2943-2948 10/1/04
22 VAC 30-50-30 Amended _ 20:18 VA.R. 2022 6/18/04
22 VAC 40-32 Repealed  20:23 VA.R. 2613 9/1/04
22 VAC 40-80-10 Amended _ 20:24 VAR. 2948 11/1/04
22 VAC 40-80-30 through 22 VAC 40-80-60 Amended _ 20:24 VA.R. 2950-2951 11/1/04
22 VAC 40-80-80 through 22 VAC 40-80-210 Amended _ 20:24 VA.R. 2951-2955 11/1/04
22 VAC 40-80-220 Repealed  20:24 VA.R. 2955 11/1/04
22 VAC 40-80-230 Amended _ 20:24 VAR. 2955 11/1/04
22 VAC 40-80-240 Amended _ 20:24 VA.R. 2955 11/1/04
22 VAC 40-80-260 Amended _ 20:24 VA.R. 2956 11/1/04
22 VAC 40-80-270 Amended _ 20:24 VAR. 2956 11/1/04
22 VAC 40-80-290 Amended _ 20:24 VAR. 2956 11/1/04
22 VAC 40-80-300 Amended _ 20:24 VA.R. 2957 11/1/04
22 VAC 40-80-310 Amended _ 20:24 VA.R. 2957 11/1/04
22 VAC 40-80-330 Amended _ 20:24 VAR. 2957 11/1/04
22 VAC 40-80-340 Amended _ 20:24 VAR. 2957 11/1/04
22 VAC 40-80-350 Repealed  20:24 VA.R. 2958 11/1/04
22 VAC 40-80-360 Repealed  20:24 VA.R. 2958 11/1/04
22 VAC 40-80-370 Amended _ 20:24 VAR. 2958 11/1/04
22 VAC 40-80-375 Added 20:24 VA.R. 2959 11/1/04
22 VAC 40-80-380 Repealed  20:24 VA.R. 2959 11/1/04
22 VAC 40-80-390 through 22 VAC 40-80-520 Added 20:24 VA.R. 2959-2964 11/1/04
22 VAC 40-180 (Forms) Amended _ 20:21 VA.R. 2265-2268 —
22 VAC 40-190 Erratum ___ 20:12 VAR. 1526 -
22 VAC 40-191 Erratum __ 20:12 VAR. 1526 -
22 VAC 40-191-40 Amended _ 20:22 VA.R. 2404 9/1/04
22 VAC 40-191-50 Amended _ 20:22 VA.R. 2407 9/1/04
22 VAC 40-290-10 Repealed  20:23 VAR. 2613 9/1/04
22 VAC 40-293-10 Added 20:21 VAR. 2245 7/28/04
22 VAC 40-293-20 Added 20:21 VA.R. 2245 7128104
22 VAC 40-295-10 through 22 VAC 40-295-170 Added 20:23 VA.R. 2614-2620 9/1/04
22 VAC 40-300 Repealed  20:23 VA.R. 2613 9/1/04
22 VAC 40-310 Repealed  20:23 VA.R. 2613 9/1/04
22 VAC 40-320 Repealed  20:23 VAR. 2613 9/1/04
22 VAC 40-330-10 Amended _ 20:23 VA.R. 2620 9/1/04
22 VAC 40-330-20 Amended __ 20:23 VA.R. 2620 9/1/04
22 VAC 40-340-10 Amended _ 20:23 VA.R. 2621 9/1/04
22 VAC 40-350 Repealed  20:23 VAR. 2613 9/1/04
22 VAC 40-360 Repealed  20:23 VA.R. 2613 9/1/04
22 VAC 40-370 Repealed  20:23 VA.R. 2613 9/1/04
22 VAC 40-380 Repealed  20:23 VA.R. 2613 9/1/04
22 VAC 40-390 Repealed  20:23 VA.R. 2613 9/1/04
22 VAC 40-420 Repealed  20:23 VA.R. 2613 9/1/04
22 VAC 40-430 Repealed  20:23 VA.R. 2613 9/1/04
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22 VAC 40-440 Repealed  20:23 VA.R. 2613 9/1/04
22 VAC 40-450 Repealed  20:23 VA.R. 2613 9/1/04
22 VAC 40-460 Repealed  20:23 VA.R. 2613 9/1/04
22 VAC 40-490 Repealed  20:23 VA.R. 2613 9/1/04
22 VAC 40-500 Repealed  20:23 VA.R. 2613 9/1/04
22 VAC 40-510 Repealed  20:23 VA.R. 2613 9/1/04
22 VAC 40-520 Repealed  20:23 VA.R. 2614 9/1/04
22 VAC 40-530 Repealed  20:23 VA.R. 2614 9/1/04
22 VAC 40-550 Repealed  20:23 VA.R. 2614 9/1/04
22 VAC 40-580 Repealed  20:23 VA.R. 2614 9/1/04
22 VAC 40-590 Repealed  20:23 VA.R. 2614 9/1/04
22 VAC 40-610 Repealed  20:23 VA.R. 2614 9/1/04
22 VAC 40-620 Repealed  20:23 VA.R. 2614 9/1/04
22 VAC 40-650 Repealed  20:23 VA.R. 2614 9/1/04
22 VAC 40-705-30 Amended _ 21:4 VAR. 421 12/1/04
22 VAC 40-740-10 through 22 VAC 40-740-60 Amended _ 20:20 VAR. 2175-2178 8/1/04
22 VAC 40-740 (Forms) Amended _ 20:20 VAR. 2178 —
22 VAC 40-750 Repealed  20:23 VAR. 2614 9/1/04
22 VAC 40-760 Repealed  20:23 VA.R. 2614 9/1/04
Title 24. Transportation and Motor Vehicles
24 VAC 20-70 Repealed  20:25 VA.R. 3092 9/22/04
24 VAC 20-100-10 Amended _ 20:21 VAR. 2246 7/1/04
24 VAC 20-100-130 Amended  20:21 VAR. 2247 7/1/04
24 VAC 20-100-160 Amended  20:21 VAR. 2247 7/1/04
24 VAC 20-100-190 through 24 VAC 20-100-220 Amended _ 20:21 VAR. 2247-2248 7/1/04
24 VAC 20-100-290 through 24 VAC 20-100-330 Amended _ 20:21 VAR. 2248-2249 7/1/04
24 VAC 20-100-350 Amended _ 20:21 VAR. 2249 7/1/04
24 VAC 20-100-370 through 24 VAC 20-100-460 Amended _ 20:21 VA.R. 2249-2250 7/1/04
24 VAC 20-100-490 through 24 VAC 20-100-540 Amended _ 20:21 VAR. 2250-2251 7/1/04
24 VAC 20-100-550 Added 20:21 VA.R. 2251 7/1/04
24 VAC 20-100 (Forms) Amended _ 20:21 VA.R. 2251 7/1/04
24 VAC 30-120-170 Amended _ 21:3 VA.R. 330 11/17/04
24 VAC 30-380-10 Amended _ 20:13 VAR. 1633 2/12/04
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NOTICES OF INTENDED REGULATORY ACTION

Symbol Key
1 Indicates entries since last publication of the Virginia Register

TITLE 9. ENVIRONMENT

STATE AIR POLLUTION CONTROL BOARD

T Notice Of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Air Pollution Control Board
intends to consider amending regulations entitled 9 VAC 5-20,
General Provisions (Rev. D04). The purpose of the
proposed action is to enlarge the scope of volatile organic
compound and nitrogen oxides emissions control areas in
order to include new ozone nonattainment areas.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 10.1-1308 of the Code of Virginia and §§
110 and 182 of the Clean Air Act (40 CFR Part 51).

Public comments may be submitted until 5 p.m. on January
12, 2005.

Contact: Gary Graham, Department of Environmental Quality,
P.O. Box 10009, Richmond, VA 23240, telephone (804) 698-
4103, FAX (804) 698-4510 or e-mail
gegraham@deq.virginia.gov.

VA.R. Doc. No. R05-66; Filed November 10, 2004, 10:56 a.m.

L 4 *

TITLE 12. HEALTH

STATE BOARD OF HEALTH

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Board of Health intends to
consider amending regulations entited 12 VAC 5-90,
Regulations for Disease Reporting and Control. The
purpose of the proposed action is to update reporting
requirements; update lab, TB and HIV requirements; update
vaccine-preventable and toxic substances provisions; and
establish new isolation and quarantine requirements.

The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: § 32.1-35 of the Code of Virginia.

Public comments may be submitted until 5 p.m. on December
1, 2004.

Contact: Diane Woolard, Ph.D., Department of Health, 109
Governor St., Richmond, VA 23219, telephone (804) 864-
8142 or e-mail diane.woolard@vdh.virginia.gov.

VA.R. Doc. No. R05-47; Filed October 13, 2004, 2:42 p.m.

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Department of Medical Assistance
Services intends to consider amending regulations entitled
12 VAC 30-80, Methods and Standards for Establishing
Payment Rates--Other Types of Care. The purpose of the
proposed action is to promulgate a new methodology for the
reimbursement of generic drugs.

The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: §§ 32.1-324 and 32.1-325 of the Code of
Virginia.

Public comments may be submitted until December 29, 2004,
to Javier Menendez, R.Ph., Manager, Pharmacy Services,

Department of Medical Assistance Services, 600 East Broad
Street, Suite 1300, Richmond, VA 23219.

Contact: Victoria P. Simmons or Brian M. McCormick,
Regulatory Coordinators, Department of Medical Assistance
Services, 600 E. Broad St., Suite 1300, Richmond, VA 23219,
telephone (804) 786-7959, FAX (804) 786-1680 or e-mail
vicki.simmons@dmas.virginia.gov or
brian.mccormick@dmas.virginia.gov.

VA.R. Doc. No. R05-57; Filed November 3, 2004, 2:48 p.m.

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Department of Medical Assistance
Services intends to consider amending regulations entitled
12 VAC 30-120, Waiver Services. The purpose of the
proposed action is to conform the agency's regulations to the
federally approved CBC mental retardation waiver. This
program provides supportive services in home and
communities of persons with diagnoses of mental retardation
and children younger than the age of six years who are at risk
of developmental delay.

The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: §§ 32.1-324 and 32.1-325 of the Code of
Virginia.
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Public comments may be submitted until December 29, 2004,
to Suzanne Klaas, Analyst, Division of Long Term Care and
Quality Assurance, Department of Medical Assistance
Services, 600 East Broad Street, Suite 1300, Richmond, VA
23219.

Contact: Victoria P. Simmons or Brian M. McCormick,
Regulatory Coordinators, Department of Medical Assistance
Services, 600 E. Broad St., Suite 1300, Richmond, VA 23219,
telephone (804) 786-7959, FAX (804) 786-1680 or e-mail
vicki.simmons@dmas.virginia.gov or
brian.mccormick@dmas.virginia.gov.

VA.R. Doc. No. R05-55; Filed November 3, 2004, 2:50 p.m.

L 4 *

TITLE 18. PROFESSIONAL AND
OCCUPATIONAL LICENSING

BOARD OF COUNSELING

1 Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Counseling intends to
consider amending regulations entited 18 VAC 115-20,
Regulations Governing the Practice of Professional
Counseling. The purpose of the proposed action is to amend
prerequisites for licensure by endorsement to allow for greater
portability of licensure from state to state.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 54.1-2400 of the Code of Virginia.

Public comments may be submitted until 5 p.m. on December
29, 2004.

Contact: Evelyn B. Brown, Executive Director, Board of
Counseling, 6603 W. Broad St., 5th Floor, Richmond, VA
23230-1712, telephone (804) 662-9133, FAX (804) 662-9943
or e-mail evelyn.brown@dhp.virginia.gov.

VA.R. Doc. No. R05-59; Filed November 4, 2004, 11:04 a.m.

BOARD OF OPTOMETRY

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Optometry intends to
consider amending regulations entited 18 VAC 105-20,
Regulations for the Virginia Board of Optometry, and
repealing regulations entitled 18 VAC 105-30, Regulations
on Certification of Optometrists to Use Therapeutic
Pharmaceutical Agents. The purpose of the proposed action
is to incorporate the requirements for initial licensure with
therapeutic education agents (TPA) certification, fees for
applications and renewals, and the continuing education
requirement for TPA-certified optometrists.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 54.1-2400 of the Code of Virginia.

Public comments may be submitted until 5 p.m. on December
29, 2004.

Contact: Elizabeth A. Carter, Ph.D., Executive Director, Board
for Optometry, 6603 W. Broad St., 5th Floor, Richmond, VA
23230-1712, telephone (804) 662-9910, FAX (804) 662-7097
or e-mail elizabeth.carter@dhp.virginia.gov.

VA.R. Doc. No. R05-60; Filed November 4, 2004, 11:04 a.m.

BOARD OF PHARMACY

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Pharmacy intends to
consider amending regulations entited 18 VAC 110-30,
Regulations for Practitioners of the Healing Arts to Sell
Controlled Substances. The purpose of the proposed action
is to conform and update requirements for physicians selling
drugs in their practice consistent with regulations for the
practice of pharmacy.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: Chapters 33 (§ 54.1-3300 et seq.) and 34
(§ 54.1-3400 et seq.) of Title 54.1 of the Code of Virginia.

Public comments may be submitted until 5 p.m. on December
1, 2004.

Contact: Elizabeth Scott Russell, R.Ph., Executive Director,
Board of Pharmacy, 6603 W. Broad St., 5th Floor, Richmond,
VA 23230-1712, telephone (804) 662-9911, FAX (804) 662-
9313 or e-mail elizabeth.russell@dhp.virginia.gov.

VAR. Doc. No. R05-45; Filed October 13, 2004, 9:55 a.m.

BOARD OF PHYSICAL THERAPY

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Pharmacy intends to
consider amending regulations entited 18 VAC 112-20,
Regulations Governing the Practice of Physical Therapy.
The purpose of the proposed action is to consider acceptance
of organizations other than the Foreign Credentialing
Commission on Physical Therapy (FCCPT) for credentialing
applicants for physical therapy licensure who are graduates of
schools that are not approved or accredited.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 54.1-2400 and Chapter 34.1 (54.1-3473
et seq.) of Title 54.1 of the Code of Virginia.

Public comments may be submitted until 5 p.m. on December
1, 2004.
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Contact: Elizabeth Young, Executive Director, Board of
Physical Therapy, 6603 W. Broad St., 5th Floor, Richmond,
VA 23230-1712, telephone (804) 662-9924, FAX (804) 662-
9523 or e-mail elizabeth.young@dhp.virginia.gov.

VA.R. Doc. No. R05-46; Filed October 13, 2004, 9:55 a.m.

*
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For information concerning Proposed Regulations, see Information Page.

Symbol Key
Roman type indicates existing text of regulations. /talic type indicates proposed new text.
Language which has been stricken indicates proposed text for deletion.

TITLE 9. ENVIRONMENT

VIRGINIA WASTE MANAGEMENT BOARD

Title of Regulation: 9 VAC 20-80. Solid Waste Management
Regulations (amending 9 VAC 20-80-60, 9 VAC 20-80-400,
9 VAC 20-80-480, 9 VAC 20-80-485).

Statutory Authority: § 10.1-1402 of the Code of Virginia.

Public Hearing Date: January 11, 2005 - 1:30 p.m.
Public comments may be submitted until 5 p.m. on January
28, 2005.
(See Calendar of Events section
for additional information)

Agency Contact: Michael Dieter, Department of
Environmental Quality, P.O. Box 10009, Richmond, VA
23240, telephone (804) 698-4146, FAX (804) 698-4327, or
e-mail mjdieter@deq.virginia.gov.

Basis: 40 CFR Part 258 provides the federal authority for the
criteria for municipal solid waste landfills.

The presently proposed amendment deals with the portions of
the regulations that are not affected by the federal
requirements and that are not subject to the federal program
approval. Therefore, the state regulations are no more
restrictive than the federal regulations.

The Virginia Waste Management Act authorizes the Waste
Management Board to supervise and control waste
management activities in the Commonwealth and to
promulgate regulations necessary to carry out its powers and
duties. Article 2 of the Act prohibits the ownership or
operation of an open dump, which is defined in § 10.1-1400 to
be any " ...site on which solid waste is placed, discharged,
deposited, injected, dumped, or spilled so as to create a
nuisance or present a threat of a release of harmful
substances into environment or present a hazard to human
health."

The Act further prohibits any person from operating a facility
for the disposal, treatment, or storage of nonhazardous solid
waste without a permit from the director of the Department of
Environmental Quality (§ 10.1-1408.1 A). The Act requires
the permit to contain such conditions or requirements that
would prevent a substantial present or potential danger to
human health and the environment (§ 10.1-1408.1 E).
Section 10.1-1402 states that the board is authorized
to.promulgate and enforce regulations, and provide for
reasonable variances and exemptions necessary to carry out
its powers and duties and the intent of this chapter and the
federal acts, except that a description of provisions of any
proposed regulation which are more restrictive than applicable
federal requirements, together with the reason why the more
restrictive provisions are needed, shall be provided to the
standing committee of each house of the General Assembly to

which matters relating to the content of the regulation are
most properly referable.

Purpose: Currently, applicants wishing to store waste in piles
must obtain a full permit from the department. Processing a
full permit can be time consuming and costly. The
requirements for storing waste in piles are not technically
challenging. Expedited permitting procedures would benefit
the regulated community. 9 VAC 20-80-480, 9 VAC 20-80-
485, and 9 VAC 20-80-400 were modified to provide a permit
by rule for waste piles. Permit by rule will provides an
expedited process for permitting waste piles to place the least
possible burden on the regulated community while still
protecting human health and the environment. Exclusions
have been provided for storage of waste materials in a
prescribed manner.

The regulation is needed in order to regulate the storage of
waste materials in order to minimize the threat from fires,
leachate and contaminated storm water discharge, and
abandonment of the waste materials. Modifications have
been provided to make the regulation of waste piles less
burdensome.

The goal of the amended regulation is to modify the regulation
to: accommodate a permit by rule for waste piles; review the
applicable sections of the regulation to assure provisions to
protect human health and the environment and eliminate any
unnecessary provisions that do not accomplish this goal.

Substance: Conditional exemptions under 9 VAC 20-80-60 E
were provided allowing the storage of waste material in piles
as long as they meet the provisions of the exclusion and they
do not create an open dump hazard or public nuisance.

9 VAC 20-80-400 was modified to recognize the provisions for
permit by rule in 9VAC 20-80-485, and will provide
reasonable provisions to protect human health and the
environment, including provisions to protect surface water and
ground water, and minimize the potential for fire.

9 VAC 20-80-480 and 9 VAC 20-80-485 were modified to
provide for a permit by rule for waste piles. The permit by rule
provisions are similar to those used for transfer stations,
materials recovery facilities, incinerators, and composting
facilities.

9 VAC 20-80-485 provides a list of documentation including
plans, certifications and financial assurance that must be
submitted by the applicant to the department in order to fulfill
the requirements for permit by rule for a waste pile.

Issues: Advantages to the public include eliminating
requirements for mandatory full permits by providing exempt
waste storage activities under certain circumstances as well
as expedited permit procedures for the storage of waste
materials in piles. The requirements for the conditional
exemption and the permit by rule (PBR) maintain the
protection of human health and the environment. PBR is a
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less burdensome process than that required under the current
regulations.

The advantages to the Commonwealth include quicker permit
processing procedures quicker turn around of permits and
less staff time spent on processing permit applications.

No foreseeable disadvantages exist. The regulations are
easier and cheaper to comply with than the current regulations
while still maintaining protection of human health and the
environment.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The Virginia Waste
Management Act (Chapter 14, Sections 10.1-1400 through
10.1-1457 of the Code of Virginia) authorizes the Virginia
Waste Management Board to supervise and control waste
management activities in the state and to promulgate
regulations necessary to carry out its powers and duties.
Specifically, § 10.1-1408.1 of the Code of Virginia prohibits the
operation of a sanitary landfill or any other facility for the
disposal, treatment or storage of non-hazardous solid waste
without a permit. Section 10.1-1402 authorizes the Virginia
Waste Management Board to provide for reasonable
variances and exemptions necessary to carry out its powers
and duties as well as the intent of the Virginia Waste
Management Act and relevant federal acts.

The proposed regulation (1) provides an additional exemption
from the permit requirements for land clearing debris stored in
piles as long as the debris is stored in a manner prescribed in
the regulation, (2) allows owners and operators of waste piles
to apply for a permit-by-rule rather than a full permit, and (3)
modifies the waste pile management requirements
themselves to (i) allow for the storage in piles of organic
material that is not readily putrescible as long as it is stored in
lined or covered waste storage areas, (ii) require that the
operation plan for a waste management facility cover the
issue of dust suppression and include descriptions of the
management and disposition of waste materials and of waste
management procedures that ensure that oldest waste
materials are sent off-site for reuse or disposal before newer
materials, and (iii) require the owner or operator of a waste
pile to put up a closure sign within 15 days of the last receipt
of waste and keep the sign in place until all closure activities
have been completed.

The proposed regulation adds clarifying language and
removes unnecessary language. The regulation also includes

a number of changes that clarify the intent of the regulation
and make the regulation consistent with current practice.

Estimated economic impact. (1) The existing regulation
provides certain solid waste management practices
conditional exemption from the permit requirements as long as
they do not create an open dump, a hazard, or a public
nuisance. The proposed regulation provides an additional
exemption for land clearing debris. Land clearing debris
(including stumps and brush, clean wood wastes, log yard
scrapings consisting of a mixture of soil and wood, cotton gin
trash, peanut hulls, and similar organic wastes that do not
readily decompose) may be stored in piles without a permit as
long as the pile meets certain minimum requirements,
including how the waste is managed, the location and size of
the waste pile, and disposal of the waste once industrial
activities at the site have ceased.

The waste management provisions require the prevention of
leachate discharges, dispersal of the waste by wind or rain,
waste pile combustion or fire, and waste pile putrescence.
The regulation also specifies the location and size of the
waste pile for it to qualify for an exemption. Waste piles
seeking an exemption from the permit requirement are
required to store waste materials at the site of the industrial
activity, maintain a 50 foot fire break between the waste pile
and any structure or tree line (based on National Fire
Protection Association guidelines), ensure that the slope of
the ground within the area of the pile and within 50 feet of the
pile does not exceed 4:1 (based on gradient on which
construction and cleanup equipment are able to operate with
ease), and make sure that waste materials are stored no
closer than 50 feet from any property line or regularly flowing
water body, floodplain, or wetland (based on similar
requirements in other solid waste management regulations).
The size of a waste pile is restricted to covering no more than
one-third of an acre and rising no more than 15 feet from the
base. Finally, waste stored at a site must be disposed off at a
permitted solid waste management facility within 90 days of
cessation of industrial activity at the site.

The proposed exemption will provide economic benefits to
owners and operators of waste piles consisting of land
clearing debris. For waste piles meeting the above
requirements, owners and operators will not be required to get
a permit. According to estimates provided by the Department
of Environmental Quality (DEQ), the price charged by
consultants to prepare the required documents range between
$80,000 and $85,000 for a full permit and between $10,000
and $15,000 for a permit-by-rule. In addition to these costs,
owners and operators are required to pay a permit fee (a
minimum of $1,040 for a full permit and $390 for a permit-by-
rule) and all costs associated with meeting the public
participation and notification requirements.

However, the proposed change may also impose economic
costs. The intent of the permit requirement is to reduce the
risk to the public and the environment from waste piles. The
risks arise from the potential for fire, leachate discharges, and
abandonment of the site. Thus, the improper storage of waste
and the improper management of waste piles could create
serious public health and environmental hazards. The aim of
the permitting mechanism is to ensure that these activities are
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conducted in a manner that is protective of the public and the
environment. The costs associated with obtaining a permit
can be viewed as the cost of ensuring the safe use of an
environmental resource. In this case, the costs associated
with getting a permit are the cost of ensuring that the storage
and management of waste piles is done in a manner that is
protective of the public and of the air, water, and soil quality in
Virginia. By providing an exemption for land clearing debris, it
is possible that the proposed regulation will result in owners
and operators storing land clearing debris in piles in a manner
that poses a significant risk to the public and the environment.
However, DEQ does not believe that the exemption is likely to
significantly increase the risk to the public and to the
environment. According to the agency, the requirements
necessary to be eligible for the exemption are designed such
that the risk to the public and to the environment from fires,
leachate discharges, and abandonment are not significantly
higher than under the full permit.

The net impact of the proposed change will depend on
whether the benefits of providing the exemption are greater
than or less than the costs associated with doing so.
Requirements for the storage and management of the waste
in piles should be commensurate with the risk posed by these
piles to public health and the environment. If the existing full
permit requirements for the storage and management of land
clearing debris in piles are excessive given the risk posed by
them, the proposed change is likely to produce a net positive
economic impact. By ensuring that owners and operators of
waste piles do not have to meet any unnecessary or
excessive requirements, the proposed change is likely to
produce efficiency gains. If, on the other hand, the exemption
requirements are not stringent enough given the risk, the
proposed change is likely to produce a net negative economic
impact. By increasing risk to the public and the environment
from fire, leachate discharges, and abandonment, the
proposed change will shift some of the costs associated with
storing land clearing debris in piles from the businesses
engaged in these activities to the taxpayer, resulting in an
inefficient allocation of resources.

While most of the exemption requirements are based on
standard practice, the rationale for setting the maximum
dimensions of the waste pile to less to than 15 feet in height
and to less than one-third of an acre in area is unclear.

The National Fire Protection Association guidelines state that
narrow, low piles facilitate fire extinguishing and recommend
piles of wood chips and hogged material not exceeding 60
feet in height, 300 feet in width, and 500 feet in length (or 3.44
acres in area). However, a 1986 Virginia Tech study1 on
storing bark mulch in piles found that, to prevent the
occurrence of fires, the piling height for mulch should not
exceed 12-15 feet. While the National Fire Protection
Association guidelines establish waste pile dimensions based
on the ease of putting out a fire, the Virginia Tech study
establishes waste pile dimensions based on the potential of
the waste pile to catch fire. Moreover, the piling height
recommended by the Virginia Tech study applies specifically

! White, M. S., 1986. Spontaneous Heating and Combustion in Piled Bark
Mulch. Presentation to the 15th Annual Meeting of the National Bark Producers
Association.

to mulch. The potential for fire in a waste pile varies
depending on the type of material being stored. For example,
sawdust has a higher potential for fire than mulch, indicating
that a pile height of less than the 12-15 feet recommended by
the Virginia Tech study would be appropriate in order to
prevent fires in a waste pile consisting of sawdust.

Another factor that played a role in restricting pile size to a
maximum of 15 feet in height and one-third of an acre in area
was the potential for abandonment. According to DEQ, it not
always economically feasible to clean up very large sites that
have been abandoned. Thus, in order to keep the cleanup
burden in the event of a site being abandoned at manageable
proportions, the maximum size of the waste pile was restricted
to the abovementioned dimensions.

According to DEQ, the maximum dimension of a waste pile
eligible for exemption was determined as a compromise
between members of the Technical Advisory Committee
(seeking a maximum waste pile dimension of 20 feet in height
and between one-third and one-half acre in area) and the
agency (seeking a maximum waste pile dimension of 12 feet
in height and one-third acre in area). Thus, the determination
was made based on considerations not solely to do with the
public health and environmental risk posed by these waste
piles. In order to produce the most efficient outcome, the
maximum dimensions of a waste pile eligible for an exemption
should be based solely on reducing the public health and
environmental risk from fire or abandonment to an acceptable
level.

In order to address the risks to public health and the
environment from waste pile fires and from abandonment of
these sites, it may be advisable to establish separate
requirements for each.

The maximum size of a waste pile eligible for exemption could
be determined based on the public health and environmental
consequences of a waste pile fire. However, the maximum
dimension of the waste pile should be not determined based
on eliminating all risk of a waste pile fire. Instead it should be
determined based on reducing those risks that have
significant public health and environmental consequences.
The public health and environmental consequences of a fire in
a pile of land clearing debris include the potential for the fire
spreading to surrounding areas and the potential for public
health and environmental damage from smoke generated by
the fire. Small fires in a waste pile are not likely to produce a
very large adverse impact on public health or the environment.
Based on the National Fire Protection Association guidelines,
a fire in a waste pile of land clearing debris is not likely to be
as hard to put out as, say, a fire in a tire pile. Moreover, the
firebreak requirement of a minimum 50 feet distance between
a waste pile and any structure or tree line is likely to prevent
small fires spreading from the waste pile to surrounding areas
before they can be put out. Finally, as these waste piles
consist solely of non-hazardous organic material and tend to
be located in less populated areas, the smoke generated by a
small fire is likely to have little to no impact on public health or
the environment. In the case of such fires, the public health
and environmental benefits associated with reducing the risk
of fire are very small. Thus, determining the maximum pile
size with the intent of eliminating all risk of fires, even small
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fires that are likely to have little public health or environmental
impact, is likely to be unnecessarily restrictive. The benefits of
such a restriction are likely to be small and will most likely be
outweighed by the costs of placing such a restriction. The
maximum pile size should be determined based on reducing
or eliminating those risks that are likely to have significant
consequences for public health and the environment. In
addition, varying the maximum pile size requirement based on
the type of material being stored would provide greater
flexibility without significantly affecting the risk to the public
and the environment, thus, further enhancing the efficiency of
the regulation.

Concerns regarding abandonment of the site can be
addressed by factors other than waste pile size. For example,
financial assurance requirements can be incorporated into the
proposed regulation that would ensure adequate resources to
cover the cost of cleanup in the event of the site being
abandoned. Rather than restricting the size of the waste pile
to 15 feet in height and one-third acre in area, including a
separate requirement for financial assurance for any waste
piles exceeding these dimensions would address the potential
for site abandonment.

Designing the exemption requirements in the above manner is
likely to increase the efficiency of the regulation by making the
requirements of the regulation commensurate with the risk of
fire and abandonment posed by these waste piles.

(2) The proposed regulation allows owners and operators of
waste piles to apply for a permit-by-rule rather than a full
permit. Under the existing regulation, owners and operators
of waste piles are required to apply for a solid waste
management permit prior to storing waste in piles. Under the
proposed regulation, owners and operators of waste piles will
be deemed to have a permit as long as they meet the permit-
by-rule requirements. The enforcement aspect of the
regulation remains unchanged. DEQ intends to conduct as
many inspections as under a full permit (currently, twice a
year).

The permit-by-rule provision for waste piles is likely to produce
economic benefits. By requiring owners and operators of
waste piles to meet the less burdensome permit-by-rule
provisions, the proposed regulation is likely to lower the costs
of obtaining a permit for storing waste in piles. Some of the
less burdensome requirements include requiring the
construction and design of the facility to be certified rather
than prepared by a professional engineer, requiring the siting
of the facility to be certified by the owner rather than a
professional engineer, and less detailed operation and closure
plans. Based on estimates provided by DEQ, the price
charged by consultants to prepare the required documents
range between $80,000 and $85,000 for a full permit and
between $10,000 and $15,000 for a permit-by-rule. Thus, the
proposed change will result in saving in the range of between
$65,000 and $75,000. In addition to these costs, owners and
operators are also required to pay a permit fee. The fee for a
full permit is a minimum of $1,040 and is based on the cost
incurred by DEQ in reviewing materials and issuing the permit.

The fee for a permit-by-rule is $390°. Thus, owners and
operators of waste piles are likely to save upwards of $650 in
permit fees. In addition to lowering the cost associated with
getting a permit, the proposed change is also likely to reduce
the time between application for and issuance of the permit.
DEQ estimates that a permit-by-rule will be granted
approximately ten days from the date of application.

However, the proposed change may also impose economic
costs. As mentioned previously, the aim of the permitting
mechanism is to ensure that the storage and management of
waste in piles is conducted in a manner that is protective of
public health and the environment. Thus, the costs
associated with obtaining a permit can be viewed as the cost
of ensuring the safe use of an environmental resource. By
reducing the requirements for waste stored in piles, the
proposed regulation may be increasing the risk to public
health and the environment through an increased risk of fire,
leachate discharge, and abandonment at sites where waste is
stored in piles.

DEQ believes that the permit-by-rule requirements are
adequate to protect public health and the environment and the
proposed change is not likely to have a significantly impact on
the risk to the public and the environment from waste piles.
According to the agency, the differences between the full
permit and the permit-by-rule requirements are not sufficient
to lead to a substantial increase in risk to the public and the
environment. The construction and design of the waste pile,
while they do not have to be prepared by a professional
engineer, are required to be certified by one as meeting the
design and construction standards specified in the existing
regulation for the issuance of a full permit. Moreover, even
though the siting of the waste pile has to be certified by the
owner, and not a professional engineer, it still has to meet the
full permit requirements in the existing regulation. Finally,
operation and closure plans, while less detailed than what is
required for a full permit, are still required to address the
issues of fire, leachate discharge, and abandonment. The
enforcement aspect of the proposed regulation remains
unchanged. DEQ intends to continue to conduct inspections
of these sites on a bi-annual basis. The absence of significant
differences between the permit-by-rule and full permit
requirements coupled with the intended enforcement action
indicate that the economic costs associated with the proposed
change are not likely to be very significant. Moreover, under
the existing regulation, transfer stations, materials recovery
facilities, energy recovery, thermal treatment, and incineration
facilities, and composting facilities are all allowed to seek a
permit-by-rule. Allowing these facilities the option of applying
for a permit-by-rule rather than a full permit does not appear to
have led to any significant adverse consequences to the
public or the environment.

The net economic impact of the proposed change will depend
on whether the permit-by-rule requirements are consistent
with the risk posed to the public and the environment from
waste being stored in piles. If the permit-by-rule requirements
are appropriate, the proposed change is likely to have a net
positive economic impact. By ensuring that owners and

2 According to DEQ, the fee amount for the permit-by-rule was based on an
estimate of resources used by the agency in reviewing the submitted material.
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operators of waste piles do not have to meet any unnecessary
or excessive requirements under a full permit, the proposed
change is likely to produce efficiency gains. If, on the other
hand, the exemption requirements are not stringent enough
given the risk, the proposed change is likely to produce a net
negative economic impact. By increasing risk to the public
and the environment from fire, leachate discharges, and
abandonment, the proposed change will shift some of the
costs associated with storing waste in piles from the
businesses engaged in these activities to the tax payer,
resulting in an inefficient allocation of resources. It is not
possible to precisely estimate at this time the cost to the public
of proposed change. Such an estimate would require being
able to calculate the risk of fire, leachate discharges, or
abandonment of waste pile and the cost to the taxpayer in the
event of each of these occurrences. However, based on the
above discussion, it does not appear that the economic costs
associated with allowing permit-by-rule are likely to be very
large and are likely to be outweighed by the benefits to
owners and operators of applying for a permit-by-rule rather
than a full permit.

(3) The proposed regulation also modifies the waste pile
requirements themselves to (i) allow for the storage in piles of
organic material that is not readily putrescible, as long as it is
stored lined or covered waste storage areas, (ii) require that
the operation plan for a waste management facility cover the
issue of dust suppression and include descriptions of the
management and disposition of waste materials and of waste
management procedures that ensure that oldest waste
materials are sent off-site for reuse or disposal before newer
materials, and (iii) require the owner or operator of a waste
pile to put up a closure sign within 15 days of the last receipt
of waste and keep the sign in place until all closure activities
have been completed.

Under the existing regulation, putrescible waste cannot be
stored in a pile for more than one day. The proposed
regulation relaxes this requirement to allow some wastes that
are not readily putrescible to be stored in piles for more than a
day. This change is intended to allow facilities additional
operational flexibility to store materials for which they may not
have an immediate market. However, the benefit of providing
the additional flexibility has be balanced against the cost of
any increase in risk to the public and to the environment
resulting from allowing the storage of moderately putrescible
waste in piles. It is not possible to precisely estimate the
benefit of the additional flexibility to facilities storing these
types of materials and the cost to the public and the
environment of doing so. However, DEQ believes that the
costs associated with the proposed change are not likely to be
significant. According to the agency, the storage and waste
management requirements for these types of waste
established in the regulation are adequate to protect public
health and the environment.

The new operational requirements specified in the proposed
regulation are likely to impose additional costs on facilities
storing waste in piles. According to DEQ?, depending on

* The estimate is based on DEQ conversations with personnel at two landfills,
one with approximately 50 customers per day and the other with between 100

weather conditions, landfills spend between $100 and $150 a
day in dust suppression (the estimate includes equipment and
labor costs). However, dust suppression costs for facilities
storing waste in piles is likely to be lower than that for landfills
as they are likely to have fewer customers and trips per day to
the waste pile. In addition to the costs of dust suppression,
facilities will also be required to describe their waste
management practices and ensure that the oldest waste is
reused or disposed first. These additional costs have to be
balanced by the additional benefits to the public and the
environment of these requirements. The net economic impact
of the proposed change is likely to depend on whether the
additional costs are greater than or less than the benefits. It is
not possible at this time to precisely estimate the all the costs
and benefits of the proposed change.

The additional sign-posting requirement is not likely to have a
significant economic impact. Any waste dumped on a waste
pile following closure of a facility is the responsibility of the
owner and/or operator of the waste pile. Thus, it is in their
interest to do adequately signpost the area following closure.
According to DEQ, most facilities are likely to be meeting the
signposting requirement even though it is not required in the
existing regulation. Thus, requiring it under the proposed
regulation is not likely to have a significant effect on current
practice.

DEQ has not issued any permits to date allowing for the
storage of waste in piles. Thus, facilities that are currently
storing waste in piles are doing so illegally. Some of these
facilites are or have been under enforcement action.
According to DEQ, two violations have already been issued,
one violation is currently in enforcement, and one violation is
pending. DEQ further estimates that there are nine more
candidates for enforcement action. No fines have been
collected to date following an enforcement action. The intent
of the proposed regulation is to reduce the requirements of the
regulation as they relate to waste piles to the minimum
necessary to protect public health and the environment and,
thus, encourage facilities storing waste in piles to be
permitted. In addition, the proposed regulation is also
intended to improve enforcement activities and make them
more effective.

Businesses and entities affected. The proposed regulation is
likely to affect all businesses and entities storing waste in
piles. These individuals and entities will now be able to seek
an exemption from the permit requirements for storing land
clearing debris in piles. They will also be allowed to apply for
a permit-by-rule for storing other types of waste in piles
instead of a full permit. The permit-by-rule requirements are
less burdensome and take a shorter amount of time to review
than a full permit. Finally, requirements relating to the
management of waste piles are modified to allow moderately
putrescible wastes to be stored in piles for more than one day.
In addition, operational plan requirements have been
expanded and a signposting requirement included in the
proposed regulation.

and 150 customers per day. Depending on weather conditions, both spent a
maximum of one or two hours a day in dust suppression.
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According to the Virginia Tech Department of Wood Science,
there are approximately 800 primary and secondary wood
product manufacturers operating in the state that would be
affected by the proposed change. Moreover, the primary
manufacturers (approximately 300) produce over 80% of the
residue that would be managed under this regulation. In
addition, some agricultural industries could also be affected by
the proposed regulation. In all, DEQ estimates that there are
approximately 300 businesses and entities likely to be
affected by the proposed regulation.

Localities particularly affected. The proposed regulation
applies to all localities in the Commonwealth. However, the
proposed regulation will have the most impact in areas where
waste is likely to be stored in piles, i.e., areas where there is
not a ready market for products such as sawdust and wood
chips. Most of these areas are located in Southwest Virginia,
with a few located in the Tidewater area (relating to the
storage of peanut hulls).

Projected impact on employment. The proposed regulation is
not likely to have a significant impact on employment.

Effects on the use and value of private property. The
proposed regulation affects businesses and entities storing
waste in piles. These businesses will have the option of
seeking an exemption for storing land clearing debris in piles
or a permit-by-rule instead of a full permit for storing other
waste in piles. The exemption and permit-by-rule
requirements are less burdensome and less time consuming
than the full permit requirements. By reducing the costs
associated with being in compliance with the regulation, the
proposed changes are likely to lower operation costs and
increase the asset value of these businesses. However, as
none of these facilities have to date applied for a permit, the
magnitude of the positive impact is unclear. In addition to the
exemption and permit-by-rule provisions, the proposed
regulation also modifies the waste management requirements
for waste piles. These modifications are likely to increase the
costs of compliance for a business, thus having a negative
impact on their asset value. The net impact of the all the
proposed changes is likely to be positive. Any increase in
cost due to modifications to the waste management
requirements are likely to be outweighed by the lower cost
associated with the exemption and permit-by-rule
requirements.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The department has
reviewed the economic impact analysis prepared by the
Department of Planning and Budget and has no comment.

Summary:

The proposed amendments (i) provide an additional
exemption from the permit requirements for land clearing
debris stored in piles as long as the debris is stored in a
manner prescribed in the regulation; (ii) allow owners and
operators of waste piles to apply for a permit-by-rule rather
than a full permit; and (ii) modify the waste pile
management requirements themselves to (a) allow for the
storage in piles of organic material that is not readily
putrescible as long as it is stored in lined or covered waste
storage areas, (b) require that the operation plan for a

waste management facility cover the issue of dust
suppression and include descriptions of the management
and disposition of waste materials and of waste
management procedures that ensure that oldest waste
materials are sent off site for reuse or disposal before newer
materials, and (c) require the owner or operator of a waste
pile to put up a closure sign within 15 days of the last
receipt of waste and keep the sign in place until all closure
activities have been completed.

9 VAC 20-80-60. Applicability of chapter.

A. This chapter applies to all persons who manage or dispose
of solid wastes as defined in Part Il (9 VAC 20-80-140 et
seq.) of this chapter.

B. All facilities that were permitted prior to March 15, 1993,
and upon which solid waste has been disposed of prior to
October 9, 1993, may continue to receive solid waste until
they have reached their vertical design capacity or until the
closure date established pursuant to § 10.1-1413.2 of the
Code of Virginia, provided:

Note: Municipal solid waste landfills (sanitary landfills) are
subject to prioritization and a schedule for closure pursuant to
§ 10.1-1413.2 of the Code of Virginia.

1. The facility is in compliance with the requirements for
liners and leachate control in effect at the time of permit
issuance.

2. On or before October 9, 1993, the owner or operator of
the solid waste management facility has submitted to the
director:

a. An acknowledgment that the owner or operator is
familiar with state and federal law and regulations
pertaining to solid waste management facilities operating
after October 9, 1993, including post-closure care,
corrective action and financial responsibility requirements;

b. A statement signed by a registered professional
engineer that he has reviewed the regulations established
by the department for solid waste management facilities,
including the open dump criteria contained therein, that
he has inspected the facility and examined the monitoring
data compiled for the facility in accordance with
applicable regulations and that, on the basis of his
inspection and review, he has concluded:

(1) That the facility is not an open dump;

(2) That the facility does not pose a substantial present
or potential hazard to human health and the
environment; and

(3) That the leachate or residues from the facility do not
pose a threat of contamination or pollution of the air,
surface water or ground water in a manner constituting
an open dump or resulting in a substantial present or
potential hazard to human health or the environment;
and

c. A statement signed by the owner or operator:

(1) That the facility complies with applicable financial
assurance regulations; and
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(2) Estimating when the facility will reach its vertical
design capacity.

3. The facility may not be enlarged prematurely to avoid
compliance with this chapter when such enlargement is not
consistent with past operating practices, the permit or
modified operating practices to ensure good management.

C. Facilities are authorized to expand laterally beyond the
waste boundaries existing on October 9, 1993, as follows:

1. Existing captive industrial landfills.

a. Existing nonhazardous industrial waste facilities that
are located on property owned or controlled by the
generator of the waste disposed of in the facility shall
comply with all the provisions of this chapter except as
shown in subdivision 1 of this subsection.

b. Facility owners or operators shall not be required to
amend their facility permit in order to expand a captive
industrial landfill beyond the waste boundaries existing on
October 9, 1993. Liners and leachate collection systems
constructed beyond the waste boundaries existing on
October 9, 1993 shall be constructed in accordance with
the requirements in effect at the time of permit issuance.

c. Owners or operators of facilities which are authorized
under subdivision 1 of this subsection to accept waste for
disposal beyond the waste boundaries existing on
October 9, 1993, shall ensure that such expanded
disposal areas maintain setback distances applicable to
such facilities in 9 VAC 20-80-270 A.

d. Facilities authorized for expansion in accordance with
subdivision 1 of this subsection are limited to expansion
to the limits of the permitted disposal area existing on
October 9, 1993, or the facility boundary existing on
October 9, 1993, if no discrete disposal area is defined in
the facility permit.

2. Other existing industrial waste landfills.

a. Existing nonhazardous industrial waste facilities that
are not located on property owned or controlled by the
generator of the waste disposed of in the facility shall
comply with all the provisions of this chapter except as
shown in subdivision 2 of this subsection.

b. Facility owners or operators shall not be required to
amend their facility permit in order to expand an industrial
landfill beyond the waste boundaries existing on October
9, 1993. Liners and leachate collection systems
constructed beyond the waste boundaries existing on
October 9, 1993, shall be constructed in accordance with
the requirements of 9 VAC 20-80-270 B.

c. Prior to the expansion of any such facility, the owner or
operator submits to the department a written notice of the
proposed expansion at least 60 days prior to
commencement of construction. The notice shall include
recent ground water monitoring data sufficient to
determine that the facility does not pose a threat of
contamination of ground water in a manner constituting
an open dump or creating a substantial present or
potential hazard to human health or the environment (see

9 VAC 20-80-180 B 4). The director shall evaluate the
data included with the notification and may advise the
owner or operator of any additional requirements that
may be necessary to ensure compliance with applicable
laws and prevent a substantial present or potential hazard
to health or the environment.

d. Owners or operators of facilities which are authorized
under subdivision 2 of this subsection to accept waste for
disposal beyond the waste boundaries existing on
October 9, 1993, shall ensure that such expanded
disposal areas maintain setback distances applicable to
such facilities in 9 VAC 20-80-270 A.

e. Facilities authorized for expansion in accordance with
this subsection are limited to expansion to the limits of the
permitted disposal area existing on October 9, 1993, or
the facility boundary existing on October 9, 1993, if no
discrete disposal area is defined in the facility permit.

3. Existing construction/demolition/debris landfills.

a. Existing facilities that accept only
construction/demolition/debris waste shall comply with all
the provisions of this chapter except as shown in
subdivision 3 of this subsection.

b. Facility owners or operators shall not be required to
amend their facility permit in order to expand a
construction/demolition/debris landfill beyond the waste
boundaries existing on October 9, 1993. Liners and
leachate collection systems constructed beyond the
waste boundaries existing on October 9, 1993, shall be
constructed in accordance with the requirements of
9 VAC 20-80-260 B.

c. Prior to the expansion of any such facility, the owner or
operator submits to the department a written notice of the
proposed expansion at least sixty days prior to
commencement of construction. The notice shall include
recent ground water monitoring data sufficient to
determine that the facility does not pose a threat of
contamination of ground water in a manner constituting
an open dump or creating a substantial present or
potential hazard to human health or the environment (see
9 VAC 20-80-180 B 4). The director shall evaluate the
data included with the notification and may advise the
owner or operator of any additional requirements that
may be necessary to ensure compliance with applicable
laws and prevent a substantial present or potential hazard
to health or the environment.

d. Owners or operators of facilities which are authorized
under this subdivision 3 to accept waste for disposal
beyond the active portion of the landfill existing on
October 9, 1993, shall ensure that such expanded
disposal areas maintain setback distances applicable to
such facilities in 9 VAC 20-80-260 A and B.

e. Facilities, or portions thereof, which have reached their
vertical design capacity shall be closed in compliance
with 9 VAC 20-80-260 E.

f. Facilities authorized for expansion in accordance with
subdivision 2 ¢ of this subsection are limited to expansion
to the permitted disposal area existing on October 9,
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1993, or the facility boundary existing on October 9, 1993,
if no discrete disposal area is defined in the facility permit.

4. Facilities or units undergoing expansion in accordance
with the partial exemptions created by subdivision 1 b, 2 b,
or 3 b of this subsection may not receive hazardous wastes
generated by the exempt small quantity generators as
defined by the Virginia Hazardous Waste Management
Regulations (9 VAC 20-60), wastes containing free liquids
for disposal on the expanded portions of the facility. Other
wastes that require special handling in accordance with the
requirements of Part VIII (9 VAC 20-80-630 et seq.) of this
chapter or which contain hazardous constituents which
would pose a risk to health or environment, may only be
accepted with specific approval by the director.

5. Nothing in subdivisions 1 b, 2 b, and 3 b of this
subsection shall alter any requirement for ground water
monitoring, financial responsibility, operator certification,
closure, post-closure care, operation, maintenance or
corrective action imposed under this chapter, or impair the
powers of the director to revoke or amend a permit pursuant
to § 10.1-1409 of the Virginia Waste Management Act or
Part VII (9 VAC 20-80-480 et seq.) of this chapter.

D. An owner or operator of a previously unpermitted facility
that managed materials previously exempt from this chapter
shall submit a complete application for a solid waste
management facility permit or a permit amendment in
accordance with Part VIl of this chapter within six months after
these materials have been defined or identified as solid
wastes. If the director finds that the application is complete,
the owner or operator may continue to manage the newly
defined or identified waste until a permit or permit amendment
decision has been rendered or until a date two years after the
change in definition whichever occurs sooner, provided
however, that in so doing he shall not operate or maintain an
open dump, a hazard, or a nuisance.

The owner or operator of an existing solid waste management
facility shall comply with this regulation beginning September
24, 2003. Where necessary conflicts exist between the
existing facility permit and the new requirements of the
regulations, the regulations shall supercede the permit except
where the standards in the permit are more stringent than the
regulation. Language in an existing permit shall not act as a
shield to compliance with the regulation, unless a variance to
the regulations has been approved by the director in
accordance with the provisions of Part IX (9 VAC 20-80-730 et
seq.) of this chapter. Existing facility permits will not be
required to be updated to eliminate requirements conflicting
with the regulation, except at the request of the director or if a
permit is amended for another reason. However, all sanitary
landfills and incinerators that accept waste from jurisdictions
outside of Virginia must submit the materials required under
9 VAC 20-80-113 D by March 22, 2004.

E. Conditional exemptions. The following solid waste
management practices are exempt from this chapter provided
no open dump, hazard, or public nuisance is created:

1. Composting of sewage sludge at the sewage treatment
plant of generation without addition of other types of solid
wastes.

2. Composting of household waste generated at a single-
family residence at the site of generation.

3. Composting activities performed for educational purposes
as long as no more than five tons of materials are on site at
any time. Greater quantities will be allowed with suitable
justification presented to the department. For quantities
greater than five tons approval from the director will be
required prior to composting.

4. Management of wastes regulated by the State Board of
Health, the State Water Control Board, or any other state
agency with such authority.

5. On-site management of soil contaminated with petroleum
products required as part of an ongoing corrective action by
the department under Article 9 (§ 62.1-44.34:8 et seq.) or
Article 11 (§ 62.1-44.34:14 et seq.) of Chapter 3.1 of Title
62.1 of the Code of Virginia. @ Management of the
contaminated soils away from the site of generation is
subject to this chapter unless specifically provided for in the
approved corrective action plan.

6. Management of solid waste in appropriate containers at
the site of its generation, provided that:

a. Putrescible waste is not stored more than seven days
between time of collection and time of removal for
disposal; and

b. All nonputrescible wastes that are on a system of
regularly scheduled collection for disposal with collections
occurring at intervals of less than 90 days.

7. Landfilling of solid waste which includes only rocks, brick,
block, dirt, broken concrete and road pavement and which
contains no paper, yard, or wood wastes.

8. On-site management of solid wastes generated by the
wastewater treatment facilities provided such management
is subject to a regulation promulgated by the State Water
Control Board.

9. Placing of stumps and other land clearing debris from
agricultural or forestal activities on site of the clearing where
no debris is accepted from off-site. This does not include
the burial of these materials.

10. Placing of solid wastes including large tires from mining
equipment from mineral mining activites on a mineral
mining site in compliance with a permit issued by the
Department of Mines, Minerals and Energy where no such
waste is accepted from off-site and does not contain any
municipal solid wastes or other special wastes. Placement
of such solid wastes shall be accomplished in an
environmentally sound manner.

11. Storage of less than 100 waste tires at the site of
generation provided that no waste tires are accepted from
off-site and that the storage will not present a hazard or a
nuisance.

12. The storage of landclearing debris including stumps and
brush, unadulterated wood wastes, log yard scrapings
consisting of a mixture of soil and wood, cotton gin trash,
peanut hulls and similar organic wastes that do not readily
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decompose, in piles are exempt from this chapter if they are
stored as prescribed below:

a. The wastes are managed in the following manner:

(1) They do not cause discharges of leachate, or attract
vectors.

(2) They are managed to prevent dispersal by wind and
rain.

(3) They are managed to reduce the potential for
combustion and fire.

(4) The wastes are managed so that they do not
become putrescent.

b. Any facility storing waste materials under the
provisions of this section obtains a storm water discharge
permit if they are considered a significant source under
the provisions of 9 VAC 25-31-120 A 1 e.

c. No more than an total of 1/3 acre of waste material is
stored on-site and the waste pile does not exceed 15 feet
in height above base grade.

d. Siting provisions.

(1) All waste materials are stored at the site of the
industrial activity that produces them.

(2) A 50-foot fire break is maintained between the
wastepile and any structure or treeline.

(3) The slope of the ground within the area of the pile
and within 50 feet of the pile does not exceed 4:1.

(4) No waste material may be stored closer than 50 feet
to any regularly flowing surface water body or river,
floodplain, or wetland.

(5) No stored waste materials shall extend closer than
50 feet to any property line.

e. If the industrial activities at the site cease, any waste
stored at the site must be properly disposed in a
permitted solid waste management facility within 90 days.

f. Waste piles that do not meet these provisions are
required to obtain a permit in accordance with the
provisions in 9 VAC 20-80-480 and meet all of the
requirements in 9 VAC 20-80-400. Facilities that do not
comply with the provisions of this subdivision and fail to
obtain a permit are subject to the provisions of 9 VAC 20-
80-90 for unpermitted facilities.

F. This chapter is not applicable to units or facilities closed in
accordance with regulations or permits in effect prior to
December 21, 1988, unless releases, as defined in Part |
(9 VAC 20-80-10 et seq.) of this chapter, from such closed
facilities cause the site to be classified as an open dump, a
hazard or a nuisance under § 10.1-1402(21) of the Code of
Virginia, or a site where improper waste management has
occurred under § 10.1-1402(19) of the Code of Virginia.

9 VAC 20-80-400. Waste piles.
A. Applicability.

1. The regulations in this section apply to owners and
operators of facilities that store or treat non-putrescible solid
waste in piles.

2. The regulations in this section do not apply to owners or
operators of waste piles that will be closed with wastes left
in place. Such waste piles are subject to regulations
contained in Part V (9 VAC 20-80-240 et seq.) of this
chapter.

3. This section applies to units that manage uncontainerized
putreseible-wastes inert waste and organic wastes that are
not readily putrescible in piles that-do-not-remain-in-the-unit
at-the-end-of the-working-day—IH-such-wastes-remain-in
. | of tay._thi ) |

apply—and-the -management-of such-wastesshall-be-in
accordance—with—the—requirements—shown—in—9—VAC
20-80-330-0r-9-VAC-20-80-470,-as-applicable. This section
does not apply if materials will be actively composted
according to the provisions of 9 VAC 20-80-330.

4. Any material from a state other than Virginia that is
classified as a hazardous waste in that state shall be
managed in accordance with the Virginia Hazardous Waste
Management Regulations (9 VAC 20-60). Such wastes are
not acceptable for treatment or storage in a solid waste
management facility in the Commonwealth.

5. The regulations in this section do not apply to the
management of industrial co-products in piles. A material
shall be considered an industrial co-product if a
demonstration can be made consistent with 9 VAC 20-80-
140 D that the material is not a solid waste.

6. The regulations in this section do not apply to active
logging operations subject to regulation under the
provisions of §§ 10.1-1181 through 10.1-1181.2 of the Code
of Virginia.

B. Siting.

1. Solid waste management facilities storing or treating
waste in piles shall be adjacent to or have direct access to

paved or gravel roads which-are-paved-or-surfaced-and that

are capable of withstanding anticipated load limits.

2. Waste piles shall not be sited or constructed in areas
subject to base floods.

3. Facility treating or storing solid waste in piles shall not be
closer than 50 feet to any surface stream water body or
wetland.

4. No facility treating or storing wastes in piles shall extend
closer than 50 feet to any property line nor closer than 200
feet to any residential area, health care facility, school or
recreational park area, or similar type public institution.

5. Unless the waste pile is located inside or under a
structure that provides protection from precipitation so that
neither run-off nor leachate is generated, such units shalla-
be provided with an adequate area to allow for proper
management of leachate and runoff; in accordance with
subdivision C 2 and D 4 of this section.

b-Notbe-located in-a el as-whie 'al © geoleg Gl;a y-unstable
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C. Design/construction.

1. The owner or operator of any waste pile that is inside or
under a structure that provides protection from precipitation
so that neither run-off nor leachate is generated is not
subject to regulation under subdivision 2 of this subsection,
provided that:

a. Liquids or materials containing free liquids are not
placed in the pile;

b. The pile is protected from surface water run-on by the
structure or in some other manner;

c. The pile is designed and operated to control dispersal
of the waste by wind, where necessary, by means other
than wetting;

d. The pile will not generate leachate through
decomposition or other reactions; and

e. The structures, buildings, and ramps shall be of
concrete, brick, or other material that can be easily
cleaned.

2. Exposed waste piles.

a. Liners. A waste pile (except for an existing portion of a
waste pile) shall have:

(1) A liner that is designed, constructed, and installed to
prevent any migration of wastes out of the pile into the
adjacent soil or ground water or surface water at any
time during the active life (including the closure period)
of the waste pile. The liner shall be:

(a) Constructed of materials that have appropriate
chemical properties and sufficient strength and
thickness to prevent failure due to pressure gradients
(including static head and external hydrogeologic
forces), physical contact with the waste or leachate
to which they are exposed, climatic conditions, the
stress of installation, and the stress of daily
operation;

(b) Placed upon a foundation or base capable of
providing support to the liner and resistance to
pressure gradients above and below the liner to
prevent failure of the liner due to settlement,
compression, or uplift; and

(c) Installed to cover all surrounding earth likely to be
in contact with the waste or leachate; and

(2) A leachate collection and removal system
immediately above the liner that is designed,
constructed, maintained, and operated to collect and
remove leachate from the pile. The design and
operating conditions shall ensure that the leachate
depth over the liner does not exceed one foot at its
lowest point. The leachate collection and removal
system shall be:

(a) Constructed of materials that are:

(i) Chemically resistant to the waste managed in
the pile and the leachate expected to be
generated; and

(i) Of sufficient strength and thickness to prevent
collapse under the pressures exerted by overlaying
wastes, waste cover materials, and by any
equipment used at the pile; and

(b) Designed and operated to function without
clogging through the scheduled closure of the waste
pile.

(c) Leachate generated by the unit must be stored in
lined impoundments or tanks sized using good
engineering practice.

b. The owner or operator will be exempted from the
requirements of subdivision 2 a of this subsection if the
director finds, based on a demonstration by the owner or
operator, that alternate design and operating practices,
together with location characteristics, will prevent the
migration of any waste constituents into the ground water
or surface water at any future time. In deciding whether
to grant an exemption, the director will consider:

(1) The nature and quantity of the wastes;
(2) The proposed alternate design and operation;

(3) The hydrogeologic setting of the facility, including
attenuating capacity and thickness of the liners and
soils present between the pile and ground water or
surface water; and

(4) All other factors which would influence the quality
and mobility of the leachate produced and the potential
for it to migrate to ground water or surface water;

c. During construction or installation, liners shall be
inspected by the owner's or operator's construction quality
assurance personnel for uniformity, damage, and
imperfections (e.g., holes, cracks, thin spots, or foreign
materials).

d. Immediately after construction or installation.

(1) Synthetic liners shall be inspected to ensure tight
seams and joints and the absence of tears, punctures,
or blisters; and

(2) Soil-based liners shall be inspected for
imperfections including lenses, cracks, channels, root
holes, or other structural non-uniformities that may
cause an increase in the hydraulic conductivity of the
liner.

(3) Any imperfections in the alternate liner design
approved by the director will be repaired.

e. The owner or operator shall design, construct, operate,
and maintain a run-on control system capable of
preventing flow onto the active portion of the pile during
peak discharge from at least a 25-year storm.

f. The owner or operator shall design, construct, operate,
and maintain a run-off management system to collect and
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control at least the water volume resulting from a 24-hour,
25-year storm.

3. Area, facilities and appropriate equipment shall be
provided to segregate undesirable components from the
incoming solid waste to be processed.

areas-shall-be-of all-weatherconstruction-

5- 4. The storage or treatment units shall be designed to
reduce the potential for fires and migration of vectors, and
to prevent escape of wastes, washwaters, waste
decomposition odors, dust, and litter from the facility. The
storage and treatment units will be designed to withstand
the physical, chemical, and biological characteristics of the
waste managed.

6- 5. Materials and energy recovery, incineration, or thermal
treatment facilities that treat or store materials in piles shall
be provided with:

a. Sufficient internal storage areas for unprocessed
incoming solid waste to ensure an environmentally sound
operation and afford sufficient space to allow for proper
processing of maximum anticipated daily incoming solid
waste.

b. Areas and appropriate equipment to segregate
nonrecoverable or otherwise undesirable components
from the solid waste being processed.

c. Fire alarm and protection systems capable of detecting,
controlling and extinguishing any and all fires shall be
provided.

d. Facilities shall be designed with perimeter security
fencing and gate controls to prevent unauthorized access
to the site.

D. Operation.

1. No uneentainerized putrescible solid waste shall remain
at the storage and/or treatment facility at the end of the
working day unless it is stored in lined or covered waste
storage areas or, interim transportation vehicles (trailers,
roll-off containers) designed specifically for storage.

2. A written operating plan for the waste management
facility shall be prepared covering at the minimum:

a. Facility housekeeping, on-site traffic control, schedules
for waste delivery vehicle flow, wastewater/eachate
collection, storm water collection, vector control, odor
control, dust suppression, noise control, and methods of
enforcement of traffic flow plans for the waste delivery
vehicles;

b. A description of types of wastes that will be managed
at the facility, of the storage or treatment activity, of any
required testing including test methods and frequencies,
and sampling techniques.

c. A description of the management and disposition of
waste materials will be provided that addresses waste
materials that are undesirable and will not be received at
the facility.

d. Descriptions of first-in, first-out waste management
procedures to ensure that the oldest waste materials
being stored are sent off-site for re-use or disposal prior
to newer materials.

3. A written contingency plan shall be prepared covering
operating procedures to be employed during periods of
non-operation. This plan shall set forth procedures to be
employed in the event of equipment breakdown which will
require standby equipment, extension of operating hours, or
diversion of solid waste to other facilities.

4. Leachate and run-off that have been in contact with the
contents of the waste pile shall not be permitted to drain or
discharge into surface waters except when authorized
under a VPDES permit issued pursuant to 9 VAC 25-31.

5. No regulated hazardous wastes shall be accepted for
processing unless they are specifically exempted by the
provisions of the Virginia Hazardous Waste Management
Regulations (9 VAC 20-60).

6. Collection and holding facilities associated with run-on
and run-off control systems shall be emptied or otherwise
managed expeditiously after storms to maintain design
capacity of the system.

7. If the pile contains any particulate matter which may be
subject to wind dispersal, the owner or operator shall cover
or otherwise manage the pile to control wind dispersal.

8. While a waste pile is in operation, it shall be inspected
weekly and after storms to detect evidence of any of the
following:

a. Deterioration, malfunctions, or improper operation of
run-on and run-off control systems;

b. Proper functioning of wind dispersal control systems,
where present; and

c. The presence of leachate in and proper functioning of
leachate collection and removal systems, where present.

9. Incompatible wastes, or incompatible wastes and
materials shall not be placed in the same pile.

10. Roads serving the unloading, treatment, and storage
areas shall be maintained to be passable in all weather by
ordinary vehicles when the facility is operating. All operation
areas and units shall be accessible.

. Closure.

1. Closure standards. The owner or operator shall close his
facility in a manner that minimizes the need for further
maintenance, and controls, minimizes or eliminates, to the
extent necessary to protect human health and the
environment, the post-closure escape of uncontrolled
leachate, surface runoff, or waste decomposition products
to the ground water, surface water, or to the atmosphere.

a. At closure, the owner or operator shall remove or
decontaminate all waste residues, contaminated
containment system components (liners, etc.),
contaminated subsoils, and structures and equipment
contaminated with waste and leachate.
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b. If, after removing or decontaminating all residues and
making all reasonable efforts to effect removal or
decontamination of contaminated components, subsoils,
structures, and equipment as required in subdivision 1 a
of this subsection, the owner or operator finds that not all
contaminated subsoils can be practicably removed or
decontaminated, he shall close the facility and perform
post-closure care in accordance with the closure and
post-closure care requirements of Part V of this chapter.

2. Closure plan and amendment of plan.

a. The owner or operator of a waste pile shall have a
written closure plan. This plan shall identify the steps
necessary to completely close the unit at its full operation
under the permit conditions. The closure plan shall
include at least a schedule for final closure including, as a
minimum, the anticipated date when wastes will no longer
be received, the date when completion of final closure is
anticipated, and intervening milestone dates which will
allow tracking of the progress of closure.

b. The owner or operator may amend his closure plan at
any time during the active life of the facility. The owner or
operator shall so amend his plan any time changes in
operating plans or facility design affects the closure plan.

c. The owner or operator shall notify the department
whenever an amended closure plan has been prepared
and placed in the operating record. A copy of the closure
plan will be maintained at the facility and provided to the
department upon request.

d. Prior to beginning closure of each solid waste disposal
unit, the owner or operator shall notify the department of
the intent to close.

e. The owner or operator shall provide to the department
a certification from a registered professional engineer that
the facility has been closed in accordance with the
closure plan.

3. Time allowed for closure. The owner or operator shall
complete closure activities in accordance with the closure
plan and within six months after receiving the final volume
of wastes. The director may approve a longer closure
period if the owner or operator can demonstrate that the
required or planned closure activities will, of necessity, take
longer than six months to complete; and that he has taken
all steps to eliminate any significant threat to human health
and the environment from the unclosed but inactive facility.

4. Within 15 days of the last receipt of waste, the owner or
operator shall post one sign notifying all persons of the
closing, and providing a notice prohibiting further receipt of
waste materials. The sign will remain in place until closure
activities are complete. Further, suitable barriers shall be
installed at former accesses to prevent new waste from
being deposited.

5. Inspection. The department shall inspect all solid waste
management facilities at the time of closure to confirm that
the closing is complete and adequate. It shall notify the
owner of a closed facility, in writing, if the closure is
satisfactory, and shall require any necessary construction or

such other steps as may be necessary to bring
unsatisfactory sites into compliance with this chapter.

9 VAC 20-80-480. Applicability.

A. No person shall construct, operate or modify a solid waste
management facility in this Commonwealth without a permit
issued by the director unless otherwise specified in subsection
D of this section or 9 VAC 20-80-485.

B. Each solid waste management facility permit shall be
limited to one site and shall be non-transferable between
sites.

C. Issuance of a new permit is required when there is:
1. Any new solid waste management facility; er

2. Any change in design or process of a solid waste
management facility that will, in the opinion of the director,
result in a substantially different type of facility-; or

3. Any expansion beyond the facility boundary, expansion of
the waste management unit boundary or increase in the
capacity of the facility specified in the existing permit.
Expansions beyond the facility boundary solely for remedial
purposes that do not provide for additional waste disposal
area will be considered permit amendments for the purpose
of establishing permit fees under the provisions of 9 VAC
20-90-10-et-seq. For all other considerations, expansions
for remedial purposes will be considered a new permit.

D. Exemptions from permit requirements. Notwithstanding the
above, the following shall not require a permit:

1. The management of materials excluded under 9 VAC
20-80-150 or conditionally exempt under 9 VAC 20-80-160;

2. The solid waste management practices conditionally
exempt under 9 VAC 20-80-60 D;

3. Use or reuse or temporary storage incidental to use or
reuse whereby material which would otherwise be solid
waste is used or reused, or prepared for use or reuse, as an
ingredient in an industrial process to make a product, or as
an effective substitute for a commercial product;

NOTE: This exemption does not include reclamation
processes, storage prior to reclamation, and storage of
speculatively accumulated materials.

4. The management of wastes regulated under other
regulations of the department as specified in 9 VAC
20-80-120; or

5. The management of wastes in remediation waste
management units regulated under 9 VAC 20-80-450.

E. Variances. The director may grant a variance from any
regulation contained in this part to a permittee provided the
requirements of Part IX (9 VAC 20-80-730 et seq.) of this
chapter are met.

9 VAC 20-80-485. Permits-by-rule and other special
permits.

A. Permits by rule. Unless the owner or operator of the
following facilities chooses to apply for and receive a full
permit, he shall be deemed to have a solid waste

Virginia Register of Regulations

570



Proposed Regulations

management facility permit notwithstanding any other
provisions of Part VII (9 VAC 20-80-480 et seq.) of this
chapter, except 9 VAC 20-80-500 B 2 and B 3, if the
conditions listed are met:

1. Transfer stations. The owner or operator of a transfer
station, if he:

a. Notifies the director of his intent to operate such a
facility and provides to the department documentation
required under 9 VAC 20-80-500 B;

b. Provides the director with a certification that the facility
meets the siting standards of 9 VAC 20-80-340 B;

c. Furnishes to the director a certificate signed by a
registered professional engineer that the facility has been
designed and constructed in accordance with the
standards of 9 VAC 20-80-340 C;

d. Submits to the director an operational plan describing
how the standards of 9 VAC 20-80-340 D will be met;

e. Submits to the director a closure plan describing how
the standards of 9 VAC 20-80-340 E will be met; and

f. Submits to the director the proof of financial
responsibility if required by the Financial Assurance
Regulations for Solid Waste Disposal, Transfer, and
Treatment Facilities (9 VAC 20-70); and

g. Submits to the director the results of the public
participation effort conducted in accordance with the
requirements contained in subdivision 5 of this
subsection.

2. Materials recovery facilities. The owner or operator of a
materials recovery facility, if the owner or operator:

a. Notifies the director of his intent to operate such a
facility and provides the department with documentation
required under 9 VAC 20-80-500 B;

b. Provides the director with a certification that the facility
meets the siting standards of 9 VAC 20-80-360 B, as
applicable;

c. Furnishes to the director a certificate signed by a
registered professional engineer that the facility has been
designed and constructed in accordance with the
standards of 9 VAC 20-80-360 C, as applicable;

d. Submits to the director an operational plan describing
how the standards of 9 VAC 20-80-360 D, as applicable,
will be met;

e. Submits to the director a closure plan describing how
the standards of 9 VAC 20-80-360 E, as applicable, will
be met;

f. Submits to the director the proof of financial
responsibility if required by the Financial Assurance
Regulations for Solid Waste Disposal, Transfer, and
Treatment Facilities (9 VAC 20-70);

g. Submits to the director the results of the public
participation effort conducted in accordance with the

requirements contained in subdivision 5 of this
subsection; and

h. In addition to the above, in the case of facilities
engaged in reclamation of petroleum-contaminated
materials, submits to the director:

(1) A copy of the facility permit issued in accordance
with the regulations promulgated by the of Air Pollution
Control Board when applicable; and

(2) A description how the requirements of 9 VAC 20-80-
700 will be met.

i. Existing soil reclamation facilities which became
operational prior to March 15, 1993, on the basis of
written approval from the director, are considered to be
operating under a permit-by-rule.

3. Energy recovery, thermal treatment, or incineration
facility. The owner or operator of an energy recovery,
thermal treatment, or incineration facility, if he:

a. Notifies the director of his intent to operate such a
facility and provides to the department documentation
required under 9 VAC 20-80-500 B;

b. Provides the director with a certification that the facility
meets the siting standards of 9 VAC 20-80-370 B, as
applicable;

c. Furnishes to the director a certificate signed by a
registered professional engineer that the facility has been
designed and constructed in accordance with the
standards of 9 VAC 20-80-370 C, as applicable; and

d. Submits to the director an operational plan describing
how the standards of 9 VAC 20-80-370 D, as applicable,
will be met.

e. Submits to the director a closure plan describing how
the standards of 9 VAC 20-80-370 E, as applicable, will
be met;

f. Submits to the director the proof of financial
responsibility if required by the Financial Assurance
Regulations for Solid Waste Disposal, Transfer, and
Treatment Facilities (9 VAC 20-70); and

g. Furnishes to the director a copy of the facility permit
issued in accordance with the regulations promulgated by
the Air Pollution Control Board.

h. In addition to the above, in the case of thermal
treatment facilities engaged in reclamation of petroleum-
contaminated materials, submits to the director a
description of how the requirements of 9 VAC 20-80-700
will be met.

4. Composting facilities. The owner or operator of all Type
A or Type B facilities that receive no more than 700 tons per
quarter of compostable materials, if he:

a. Notifies the director of his intent to operate such a
facility and provides to the department documentation
required under 9 VAC 20-80-500 B;
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b. Provides the director with the description of the type of
facility and the classification of materials that will be
composted as classified under 9 VAC 20-80-330 A 4;

c. Provides the director with a certification that the facility
meets the siting standards of 9 VAC 20-80-330 B;

d. Furnishes to the director a certificate signed by a
registered professional engineer that the facility has been
designed and constructed in accordance with the
standards of 9 VAC 20-80-330 C;

e. Submits to the director an operational plan describing
how the standards of 9 VAC 20-80-330 D will be met;

f. Submits to the director a closure plan describing how
the standards of 9 VAC 20-80-330 E will be met;

g. Submits to the director the proof of financial
responsibility if required by the Financial Assurance
Regulations for Solid Waste Disposal, Transfer, and
Treatment Facilities (9 VAC 20-70); and

h. Submits to the director the results of the public
participation effort conducted in accordance with the
requirements contained in subdivision 5 of this
subsection.

5. Waste piles. The owner or operator of a waste pile, if the
owner or operator:

a. Notifies the director of his intent to operate such a
facility and provides the department with documentation
required under 9 VAC 20-80-500 B;

b. Provides the director with a certification that the facility
meets the siting standards of 9 VAC 20-80-400 B, as
applicable;

c. Furnishes to the director a certificate signed by a
registered professional engineer that the facility has been
designed and constructed in accordance with the
standards of 9 VAC 20-80-400 C, as applicable;

d. Submits to the director an operational plan, including a
contingency plan, describing how the standards of 9 VAC
20-80-400 D, as applicable, will be met;

e. Submits to the director a closure plan describing how
the standards of 9 VAC 20-80-400 E, as applicable, will
be met;

f. Submits to the director the proof of financial
responsibility if required by the Financial Assurance
Regulations for Solid Waste Facilities (9 VAC 20-70);

g. Submits to the director the results of the public
participation effort conducted in accordance with the
requirements contained in subdivision 6 of this
subsection; and

h. Submits to the director a copy of the facility's VPDES
permit if applicable.

5 6. Public participation.

a. Before the initiation of any construction at the facility
under subdivision 1, 2, 3, or 4 of this subsection, the
owner or operator shall publish a notice once a week for

two consecutive weeks in a major local newspaper of
general circulation informing the public that he intends to
construct and operate a facility eligible for a permit-by-
rule. The notice shall include:

(1) A brief description of the proposed facility and its
location;

(2) A statement that the purpose of the public
participation is to acquaint the public with the technical
aspects of the facility and how the standards and the
requirements of this chapter will be met, to identify
issues of concern, to facilitate communication and to
establish a dialogue between the permittee and
persons who may be affected by the facility;

(3) Announcement of a 30-day comment period, in
accordance with subdivision 5 6 d of this subsection,
and the name, telephone number, and address of the
owner's or operator's representative who can be
contacted by the interested persons to answer
questions or where comments shall be sent;

(4) Announcement of the date, time, and place for a
public meeting held in accordance with subdivision 5 6
c of this subsection; and

(5) Location where copies of the documentation to be
submitted to the department in support of the permit-
by-rule notification and any supporting documents can
be viewed and copied.

b. The owner or operator shall place a copy of the
documentation and support documents in a location
accessible to the public in the vicinity of the proposed
facility.

c. The owner or operator shall hold a public meeting not
earlier than 15 days after the publication of the notice
required in subdivision 5 6 a of this subsection and no
later than seven days before the close of the 30-day
comment period. The meeting shall be held to the extent
practicable in the vicinity of the proposed facility.

d. The public shall be provided 30 days to comment on
the technical and the regulatory aspects of the proposal.
The comment period will begin on the date the owner or
operator publishes the notice in the local newspaper.

e. The requirements of this section do not apply to the
owners or operators of a material or energy recovery
facility, an incinerator or a thermal treatment unit that has
received a permit from the department based on the
regulations promulgated by the State Air Pollution Control
Board or State Water Control Board that required facility-
specific public participation procedures.

6. Upon receiving the certifications and other required
documents, including the results of the public meeting and
the applicant's response to the comments received, the
director will acknowledge their receipt within 10 working
days. If the applicant's submission is administratively
incomplete, the letter will state that the facility will not be
considered to have a permit-by-rule until the missing
certifications or other required documentation is submitted.
At the time of the initial receipt or at a later date, the director
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may require changes in the documents designed to assure
compliance with the standards of Part VI (9 VAC 20-80-320
et seq.) and Part VIII (9 VAC 20-80-630 et seq.), if
applicable. Should such changes not be accomplished by
the facility owner or operator, the director may require the
operator to submit the full permit application and to obtain a
regular solid waste management facility permit.

7. Change of ownership. A permit by rule may not be
transferred by the permittee to a new owner or operator.
However, when the property transfer takes place without
proper closure, the new owner shall notify the department of
the sale and fulfill all the requirements contained in
subdivisions 1 through 4 of this subsection with the
exception of those dealing with the financial assurance.
Upon presentation of the financial assurance proof required
by 9 VAC 20-70 by the new owner, the department will
release the old owner from his closure and financial
responsibilities and acknowledge existence of the new
permit by rule in the name of the new owner.

8. Facility modifications. The owner or operator of a facility
operating under a permit by rule may modify its design and
operation by furnishing the department a new certificate
prepared by the professional engineer and new
documentation required under subdivision 1, 2, 3, er 4, or 5
as applicable, and & 6 of this subsection. Whenever
modifications in the design or operation of the facility affect
the provisions of the approved closure plan, the owner or
operator shall also submit an amended closure plan.
Should there be an increase in the closure costs, the owner
or operator shall submit a new proof of financial
responsibility as required by the Financial Assurance
Regulations for Solid Waste Disposal, Transfer, and
Treatment Facilities (9 VAC 20-70).

9. Loss of permit by rule status. In the event that a facility
operating under a permit by rule violates any applicable
siting, design and construction, or closure provisions of Part
VI of this chapter, the owner or operator of the facility will be
considered to be operating an unpermitted facility as
provided for in 9 VAC 20-80-80 and shall be required to
either obtain a new permit as required by Part VII or close
under Part V or VI of this chapter, as applicable.

10. Termination. The director shall terminate permit by rule
and shall require closure of the facility whenever he finds
that:

a. As a result of changes in key personnel, the
requirements necessary for a permit by rule are no longer
satisfied;

b. The applicant has knowingly or willfully misrepresented
or failed to disclose a material fact in his disclosure
statement, or any other report or certification required
under this chapter, or has knowingly or willfully failed to
notify the director of any material change to the
information in the disclosure statement;

c. Any key personnel have been convicted of any of the
crimes listed in § 10.1-1409 of the Code of Virginia,
punishable as felonies under the laws of the
Commonwealth, or the equivalent of them under the laws
of any other jurisdiction; or has been adjudged by an

administrative agency or a court of competent jurisdiction
to have violated the environmental protection laws of the
United States, the Commonwealth or any other state and
the director determines that such conviction or
adjudication is sufficiently probative of the permittee's
inability or unwillingness to operate the facility in a lawful
manner; or

d. The operation of the facility is inconsistent with the
facility's operations manual and the operational
requirements of the regulations.

B. Emergency permits. Notwithstanding any other provision of
Part VII of this chapter, in the event the director finds an
imminent and substantial endangerment to human health or

the environment,

the director may issue a temporary

emergency permit to a facility to allow treatment, storage, or
disposal of solid waste for a nonpermitted facility or solid
waste not covered by the permit for a facility with an effective
permit. Such permits:

1. May be oral or written. If oral, it shall be followed within
five days by a written emergency permit;

2. Shall not exceed 90 days in duration;

3. Shall clearly specify the solid wastes to be received, and
the manner and location of their treatment, storage, or
disposal;

4. Shall be accompanied by a public notice including:

a. Name and address of the office granting the
emergency authorization;

b. Name and location of the facility so permitted;
c. A brief description of the wastes involved;

d. A brief description of the action authorized and reasons
for authorizing it;

e. Duration of the emergency permit; and

5. Shall incorporate, to the extent possible and not
inconsistent with the emergency situation, all applicable
requirements of this chapter.

C. Experimental facility permits.

1. The director may issue an experimental facility permit for
any solid waste treatment facility which proposes to utilize
an innovative and experimental solid waste treatment
technology or process for which permit standards for such
experimental activity have not been promulgated under Part
VI of this chapter. Any such permit shall include such terms
and conditions as will assure protection of human health
and the environment. Such permits:

a. Shall provide for the construction of such facilities
based on the standards shown in 9 VAC 20-80-470, as
necessary;

b. Shall provide for operation of the facility for no longer
than one calendar year unless renewed as provided in
subdivision 3 of this subsection;

c. Shall provide for the receipt and treatment by the
facility of only those types and quantities of solid waste
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which the director deems necessary for purposes of
determining the efficiency and performance capabilities of
the technology or process and the effects of such
technology or process on human health and the
environment; and

d. Shall include such requirements as the director deems
necessary to protect human health and the environment
(including, but not limited to, requirements regarding
monitoring, operation, closure and remedial action), and
such requirements as the director deems necessary
regarding testing and providing of information to the
director with respect to the operation of the facility.

2. For the purpose of expediting review and issuance of
permits under this subsection, the director may, consistent
with the protection of human health and the environment,
modify or waive permit application and permit issuance
requirements in Part VII of this chapter except that there
may be no modification or waiver of regulations regarding
local certification, disclosure statement requirements,
financial responsibility (including insurance) or of
procedures regarding public participation.

3. Any permit issued under this subsection may be renewed
not more than three times. Each such renewal shall be for
a period of not more than one calendar year.

VA.R. Doc. No. R04-17; Filed November 10, 2004, 10:57 a.m.
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TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

Title of Regulation: 12 VAC 30-141. Family Access to
Medical Insurance Security Plan (amending 12 VAC 30-
141-500).

Statutory Authority: § 32.1-351 of the Code of Virginia; Item
324 H of Chapter 1042 of the 2003 Acts of Assembly.

Public Hearing Date: N/A -- Public comments may be
submitted until January 28, 2005.

(See Calendar of Events section

for additional information)

Agency Contact: Linda L. Nablo, Director, Child Health
Insurance Programs/FAMIS Division, Department of Medical
Assistance Services, 600 East Broad Street, Suite 1300,
Richmond, VA 23219, telephone (804) 225-4212, FAX (804)
786-1680, or e-mail Linda.Nablo@dmas.virginia.gov.

Basis: Section 32.1-351 of the Code of Virginia authorizes the
board or director to "adopt, promulgate and enforce such
regulations pursuant to the Administrative Process Act (§ 2.2-
400 et. seq.) as may be necessary for the implementation and
administration of the Family Access to Medical Insurance
Security Plan."

Chapter 1042 of the 2003 Appropriation Act, (Item 324 H)
mandated that DMAS promulgate regulations to implement a

program for FAMIS to require "prior authorization of
prescription drugs for noninstitutionalized recipients when
more than nine unique prescriptions have been prescribed
within a 180-day period."

Section 2102(a)(7) of the federal Social Security Act requires
states "to assure the quality and appropriateness of care" in
Title XXI SCHIP programs.

Finally, 42 CFR 457.495(d) requires prior authorization
decisions to be in "accordance with the medical needs of the
patient."

Purpose: The purpose of this action is to implement a
program of retrospective and prospective utilization review of
pharmacy services for noninstitutionalized fee-for-service and
PCCM FAMIS enrollees who are prescribed more than nine
unique prescriptions within a 180-day period.

FAMIS covers children who lack access to health insurance
and with income levels at or below 200% of the federal
poverty level. High numbers of prescription drugs can pose
particular hazards to their health and safety.

Substance: The new provisions require retrospective review
of drugs for noninstitutionalized FAMIS recipients receiving
fee-for-service benefits when they exceed nine unique
prescriptions within a 180-day period. In addition, the
program will require the dispensing pharmacist to obtain prior
authorization before dispensing any prescription that meets
the threshold requirements and that may cause a potentially
harmful drug-to-drug Level One interaction. Unlike the
Prospective Drug Utilization Review process, which allows the
dispensing pharmacist to override the drug interaction alert,
when an enrollee exceeds the threshold of nine unique
prescriptions and the enrollee’s drug regimen contains a
potentially harmful drug-to-drug Level One interaction, the
threshold program does not permit the dispensing pharmacist
to override the prior authorization requirement. Rather, the
pharmacist is required to obtain a prior authorization before
dispensing the prescribed drug. This program does not apply
to FAMIS recipients enrolled in managed care organizations.

High drug thresholds for FAMIS enrollees is addressed in both
the existing emergency regulation concerning this issue and
the FAMIS State Plan amendment, submitted to CMS for
approval on June 15, 2004. The amendment describes the
limitations and utilization review requirements for
noninstitutionalized FAMIS enrollees who receive high
numbers of prescriptions for legend drugs. The 2003 General
Assembly mandated this modification to the FAMIS
regulations for pharmacy services, and directs DMAS to
implement this modification.

Issues: There are no disadvantages to the public in this
change. The greatest advantage to the public is an increase
in the health and safety of FAMIS enrollees who receive
threshold review. FAMIS enrollees can be expected to benefit
the most from this change because the higher level of scrutiny
of their drug profiles will better ensure their health and safety.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
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Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. Pursuant to ltem 324 H
of the 2003 Appropriation Act, the proposed changes
permanently implement a utilization review program for the
use of high numbers of prescription drugs by
noninstitutionalized Family Access to Medical Insurance Plan
(FAMIS) fee-for-service recipients. The proposed changes
have been implemented under emergency regulations since
June 2004.

Estimated economic impact. The proposed regulations
establish permanent utilization review requirements in cases
where FAMIS fee-for-service recipients use high numbers of
prescription drugs. Item 324 H of the 2003 Appropriation Act
mandates the Department of Medical Assistance Services
(DMAS) to require prior authorization of prescription drugs for
FAMIS noninstitutionalized recipients when more than nine
unique prescriptions have been prescribed within a 180-day
period.

Individual dispensing pharmacies do not have access to all
the information on drugs that may be dispensed through other
pharmacies. Also, utilization review of such cases requires
case-by-case analysis of the recipients’ drug profiles by a
trained pharmacist, as it cannot be computerized. With the
proposed changes, when the tenth drug is prescribed, a
retrospective drug utilization review is triggered. If the tenth
drug contraindicates with the other drugs, the prescribing
physician is notified and is requested to respond.
Furthermore, if the tenth prescription indicates a level one
drug-to-drug interaction, prior authorization is required.

Currently, there are 7,232 FAMIS children affected by the
proposed changes. DMAS estimates approximately 2.0%
(145) to 5.0% (362) of the recipients to have a tenth
prescription within the 180-day period and trigger the
retrospective utilization review. Of these cases, approximately
6 to 12 cases are expected to involve a drug contraindication
in which case the dispensing pharmacist may have to make a
phone call to the prescribing physician and the prescribing
physician may have to respond to a written notice, possibly
avoiding a prescription error. Finally, very few of these 6 to 12
cases are expected to involve a level one drug-to-drug
interaction triggering a prior authorization, as DMAS has not
been aware of any such cases within the affected population.

Required retrospective and prospective utilization reviews are
conducted through a contractor for an estimated cost of
$27,000 (state and federal) per year. One of the main
benefits of the proposed change is the reduced potential for
drug overuse, fraud, and abuse. DMAS expects to save
$15,000 to $150,000 in state and federal shares of drug
reimbursements annually by the review of excess utilization

cases. Also, recipients with high utilization of drugs are often
very sick children. A review of their complete drug profiles
may prevent some drug contraindications, overdoses, and
inappropriate dosages and consequently reduce the potential
risks to health and safety of these children.

Businesses and entities affected. The proposed regulations
apply to 7,232 FAMIS enrollees, 27,000 medical providers,
and 1,600 pharmacy providers.

Localities particularly affected. The proposed regulations
apply throughout the Commonwealth.

Projected impact on employment. The proposed regulations
may increase the demand for labor by the contractor to
perform 145-362 expected utilization reviews. Since only 6 to
12 cases may require an action by the pharmacists and the
prescribers, no significant employment effect on medical and
pharmacy providers is expected.

Effects on the use and value of private property. No
significant effect on the use and value of private property is
expected.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The agency concurs
with the economic impact analysis prepared by the
Department of Planning and Budget regarding the regulations
concerning the Utilization Review of High Drug Thresholds for
FAMIS.

Preamble:

The proposed amendments provide that FAMIS enrollees
who are prescribed more than nine unique prescriptions in a
180-day period shall receive retrospective utilization review
of their drug profiles. In addition, for enrollees who meet the
threshold requirement and where the utilization reveals their
drug regimen could cause a potentially harmful drug-to-drug
Level One interaction, the program will require the
dispensing pharmacist to obtain prior authorization before
dispensing the prescribed drug.

12 VAC 30-141-500. Benefits reimbursement.

A. Reimbursement for the services covered under FAMIS fee-
for-service and PCCM and MCHIPs shall be as specified in
this section.

B. Reimbursement for physician services, surgical services,
clinic services, prescription drugs, laboratory and radiological
services, outpatient mental health services, early intervention
services, emergency services, home health services,
immunizations, mammograms, medical transportation, organ
transplants, skilled nursing services, well baby and well child
care, vision services, durable medical equipment, disposable
medical supplies, dental services, case management services,
physical  therapy/occupational  therapy/speech-language
therapy services, hospice services, school-based health
services, and certain community-based mental health services
shall be based on the Title XIX rates.

C. Reimbursement to MCHIPs shall be determined on the
basis of the estimated cost of providing the MCHIP benefit
package and services to an actuarially equivalent population.
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MCHIP rates will be determined annually and published 30
days prior to the effective date.

D. Exceptions.

1. Prior authorization is required after five visits in a fiscal
year for physical therapy, occupational therapy and speech
therapy provided by home health providers and outpatient
rehabilitation facilities and for home health skilled nursing
visits.  Prior authorization is required after five visits for
outpatient mental health visits in the first year of service and
prior authorization is required for the following
nonemergency outpatient procedures: Magnetic Resonance
Imaging, Computer Axial Tomography scans, or Positron
Emission Tomography scans.

2. Reimbursement for inpatient hospital services will be
based on the Title XIX rates in effect for each hospital.
Reimbursement shall not include payments for
disproportionate share or graduate medical education
payments made to hospitals. Payments made shall be final
and there shall be no retrospective cost settlements.

3. Reimbursement for outpatient hospital services shall be
based on the Title XIX rates in effect for each hospital.
Payments made will be final and there will be no
retrospective cost settlements.

4. Reimbursement for inpatient mental health services other
than by free standing psychiatric hospitals will be based on
the Title XIX rates in effect for each hospital.
Reimbursement  will  not include payments for
disproportionate share or graduate medical education
payments made to hospitals. Payments made will be final
and there will be no retrospective cost settlements.

5. Reimbursement for outpatient rehabilitation services will
be based on the Title XIX rates in effect for each
rehabilitation agency. Payments made will be final and
there will be no retrospective cost settlements.

6. Reimbursement for outpatient substance abuse treatment
services will be based on rates determined by DMAS for
children ages 6 through 18. Payments made will be final
and there will be no retrospective cost settlements.

7. Reimbursement for prescription drugs will be based on
the Title XIX rates in effect. Reimbursements for Title XXI
do not receive drug rebates as under Title XIX.

8. Reimbursement for covered prescription drugs for
noninstitutionalized FAMIS recipients receiving the fee-for-
service or PCCM benefits will be subject to review and prior
authorization when their current number of prescriptions
exceeds nine unique prescriptions within 180 days, and as
may be further defined by the agency's guidance
documents for pharmacy utilization review and the prior
authorization program. The prior authorization process shall
be applied consistent with the process set forth in 12 VAC
30-50-210A 7.

VA.R. Doc. No. R04-142; Filed November 4, 2004, 2:14 p.m.
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TITLE 18. PROFESSIONAL AND
OCCUPATIONAL LICENSING

BOARD OF DENTISTRY

REPROPOSED

REGISTRAR'S NOTICE: At its June 18, 2004, meeting, the
Board of Dentistry substantially amended the proposed
regulations originally proposed in 20:8 VAR. 718-731
December 29, 2003, and is soliciing comments on these
changes. Additional changes to the proposed regulations are
bracketed. Public comments will be received until January 28,
2005.

Title of Reqgulation: 18 VAC 60-20. Regulations Governing
the Practice of Dentistry and Dental Hygiene (amending
18 VAC 60-20-10, 18 VAC 60-20-16, 18 VAC 60-20-20,
18 VAC 60-20-50 through [ 18-VAC-60-20-90 18 VAC 60-20-
1001], 18 VAC 60-20-105, 18 VAC 60-20-110, 18 VAC 60-20-
120, [ 18 VAC 60-20-190,] 18 VAC 60-20-195; adding
18 VAC 60-20-106, 18 VAC 60-20-107, 18 VAC 60-20-135;
repealing 18 VAC 60-20-130).

Statutory Authority: § 54.1-2400 and Chapter 27 (§ 54.1-2700
et seq.) of Title 54.1 of the Code of Virginia.

Public Hearing Date: January 21, 2005 - 9 a.m.
Public comments may be submitted until January 28, 2005.
(See Calendar of Events section
for additional information)

Agency Contact: Elaine J. Yeatts, Agency Regulatory
Coordinator, Department of Health Professions, 6603 West
Broad Street, 5th Floor, Richmond, VA 23230, telephone
(804) 662-9918, FAX (804) 662-9114, or e-mail
elaine.yeatts@dhp.virginia.gov.

Basis: Section 54.1-2400 of the Code of Virginia provides the
board the authority to promulgate regulations to administer the
regulatory system under its authority to license and regulate
dentists and dental hygienists as found in Chapter 27 (§ 54.1-
2700 et seq.) of Title 54.1 of the Code of Virginia.

Purpose: As a result of an extensive periodic review of its
regulations, the board has proposed amendments to clarify or
simplify certain provisions for applicants and licensees and to
eliminate unnecessary examinations. Educational criteria,
currently applied by the board and required by the Code of
Virginia, are spelled out in regulation for a clearer
understanding by applicants for licensure. With the intent of
protecting the live patients on which the examination is
conducted, applicants who fail the clinical examination three
times would be required to take additional clinical hours to
prepare them for the specific area(s) failed.

The primary intent of amending regulations is to more clearly
specify the requirements for administration of sedation or
anesthesia. Dentists who administer any form of analgesia,
sedation or anesthesia in a dental office must have specific
knowledge and training in delivery of those agents and in the
monitoring and recovery of a patient. Likewise, it is essential
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for the dentist to be appropriately prepared and equipped to
respond to emergencies that may arise if a patient’s breathing
or responses are compromised. Both the dentist and the
ancillary personnel should be proficient in handling related
complications or emergencies. Therefore, requirements for
training, emergency equipment and techniques, and
monitoring are necessary to protect the health and safety of
patients in dental offices.

Substance: Definitions have been updated to reflect current
terminology, particularly that pertaining to revised regulations
for anesthesia and sedation and to eliminate terms that were
no longer being used. Amendments to the requirements for
dental education will reflect the current board interpretation of
an accredited or approved dental program, which is either a
pre-doctoral dental education program or a one- or two-year
post-doctoral dental education program.

Changes in examination requirements offer additional options
for persons who took the board-approved examinations five or
more years prior to applying for licensure in Virginia. In
addition, there are new requirements for remediation for
candidates who have failed the licensure examination three
times. Rather than requiring passage of a jurisprudence
examination, the board will now require that the applicant read
and understand the laws and regulations governing the
practice of dentistry in Virginia.

Regulations for anesthesia, sedation and analgesia have been
rewritten and reorganized to make clear the application of the
rules in various settings, the educational and training
qualifications of the dentist and dental assistants, the
equipment and monitoring needed for each level, and the
discharge criteria for ensuring the safety of the patient.

Issues:  Advantages and disadvantages to the public:
Dentists are increasingly utilizing some form of analgesia,
sedation or anesthesia to perform dental procedures with the
maximum amount of comfort to their patients. In addition,
some oral and maxillofacial surgeons are performing cosmetic
surgery in an office-based setting. While the board currently
has regulations for anesthesia and sedation, there has been a
growing concern that the practitioner qualifications, equipment
and monitoring standards were not sufficient to ensure the
safety of patients in a dental practice. Most dentists practice
with an accepted standard of care, utilizing trained anesthesia
providers, equipping their offices with essential rescue and
monitoring equipment, and carefully selecting the appropriate
anesthesia and informing the patient in advance. These
regulations, however, will provide a clearer standard by which
dentists are expected to practice and give patients a higher
degree of safety when receiving office-based anesthesia. As
insurers and practitioners encourage more procedures to be
performed in an office-based practice or surgi-center rather
than a hospital, these regulations will provide a definite
advantage to patients, who typically do not have sufficient
knowledge to judge whether the dentist and the facility are
appropriately equipped and trained and whether adequate
care is being taken to prepare and monitor their recovery.
Since the regulations do not apply to the administration of
local anesthesia, there should be no effect on the majority of
general dentists and no disadvantages to the public in terms
of limiting access or increasing cost.

Advantages and disadvantages to the agency: There are no
specific advantages or disadvantages to the agency.
Regulations that set standards for practice may create an
opportunity for complaints for noncompliance, but under
current laws and regulations, failure to appropriately provide
and monitor anesthesia could be considered substandard care
and subject the licensee to disciplinary action. The advantage
of these regulations is derived from having more specific,
objective standards on which to base such a decision or make
findings in a disciplinary case involving sedation or
anesthesia. However, with more complete and objective rules
to follow, practitioners who are conscientious about their
practice and protecting their patients should be able to avoid
incidents of unprofessional conduct related to delivery of
anesthesia.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The Board of Dentistry
(board) proposes to: 1) allow applicants who successfully
complete the board-approved examinations five or more years
prior to the date of receipt of their applications to avoid
retaking the exam if they complete board-approved continuing
education, 2) allow applicants who successfully complete the
board-approved examinations five or more years prior to the
date of receipt of their applications to avoid retaking the exam
if they have maintained continuous practice in 48 out of the
past 60 months, 3) allow dental hygienists to provide a mailing
address with a post office box numbers rather than a street
address, 4) add sponsors to the list from which the board will
approve continuing education credit, 5) eliminate the board’s
ongoing function in approving continuing education programs,
6) require that all licensure applicants submit a current report
from the Healthcare Integrity and Protection Data Bank, 7)
require candidates for dentistry licensure who have failed any
section of the board-approved examination three times to
complete a minimum of 14 hours of additional clinical training
in each section of the examination to be retested, in order to
be approved by the board to sit for the examination a fourth
time, 8) require candidates for dental hygienist licensure who
have failed any section of the board-approved examination
three times to complete a minimum of 7 hours of additional
clinical training in each section of the examination to be
retested, in order to be approved by the board to sit for the
examination a fourth time, 9) eliminate the examination on
knowledge of Virginia’'s laws and regulations, 10) require
dentists who administer general anesthesia or conscious
sedation to hold current certification in advanced resuscitative
techniques, such as Advanced Cardiac Life Support or
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Pediatric Advanced Life Support, 11) require that ancillary
personnel who assist in the administration and monitoring of
conscious or deep sedation have Basic Cardiac Life Support
(CPR) certification or hold certification as a certified
anesthesia assistant, 12) add one method and rescind
another method for receiving radiation certification, 13) require
all licensed dentists and dental hygienist to have training in
CPR, 14) permit dental hygienists to carry over continuing
education credits to the following year if they obtain more than
the required minimum number of credits in a given year, 15)
limit the number of continuing education hours that an
individual applying for license reinstatement or reactivation
must complete, 16) require that prior to administration of
sedation or general anesthesia, the dentist shall obtain
informed, written consent from the patient or other responsible
party, and 17) make several clarifications.

Estimated economic impact. Exemptions from retaking the
licensure examination. Unlike dental hygienists, dentists
cannot obtain licensure by endorsement under these
regulations. On the other hand, the dental examinations
required by the board are those administered by the Southern
Regional Testing Agency (SRTA).1 In addition to Virginia,
Arkansas, Georgia, Kentucky, South Carolina, and Tennessee
are members of SRTA.? Dentists from these states will likely
have passed the SRTA exams in order to have become
licensed in their home state. If they passed the SRTA exams
within the last five years, they will not need to retake the
exams to obtain licensure in Virginia. The current regulations
also permit applicants who successfully complete the board-
approved examinations five or more years prior to the date of
the board’s receipt of their applications for licensure to waive
retaking the board-approved examinations (SRTA) if they
demonstrate that they have maintained continuous clinical,
ethical, and legal practice since passing the approved exam.
Thus, licensed dentists from Arkansas, Georgia, Kentucky,
South Carolina, and Tennessee who obtained licensure by
passing the SRTA exams and have maintained continuous
clinical, ethical, and legal practice since can obtain a license in
Virginia without having to take more examinations.

The board proposes to allow applicants who passed the
board-approved (SRTA) examinations five or more years ago
to waive retaking the exams if they have maintained clinical,
ethical, and legal practice for 48 of the past 60 months,
instead of the current continuous practice requirement. The
board also proposes to permit applicants who passed the
board-approved (SRTA) examinations five or more years ago
and have not been in practice for at least 48 of the past 60
months to take board-approved continuing education in lieu of
retaking the exams. The required continuing education
consists of 15 hours for each year in which the applicant’s
license has been inactive, not to exceed a total of 45 hours;
where at least 15 must be earned in the most recent 12
months ands the remainder within the 36 months preceding
the application. By relaxing the continuous practice
requirement and by allowing continuing education credits to
serve in lieu of retaking the SRTA examinations, more dentists
currently licensed in Arkansas, Georgia, Kentucky, South

' Tbid
? Source: the Southern Regional Testing Agency Website, www.srta.org

Carolina, and Tennessee may seek to become licensed in
Virginia and provide dental services in the Commonwealth.
To the extent that the proposed changes effectively increase
the number of dentists from these states that obtain Virginia
licensure and begin practicing in the Commonwealth, the
supply of dental services in Virginia will increase. Increasing
the supply of a good or service will tend to reduce its market
price. If the cost of dental services is reduced, more people
will be able to afford dental care, consequently receiving the
benefit of improved health.

Typically, no demonstration of knowledge is required to obtain
continuing education credits. Only attendance is mandated.
Thus, accepting continuing education credits in lieu of retaking
exams is effectively eliminating a requirement to demonstrate
knowledge. On the other hand, accepting continuing
education credits in lieu of retaking exams for dentists who are
applying for licensure in Virginia and are licensed in Arkansas,
Georgia, Kentucky, South Carolina, and Tennessee, but have
practiced actively for less than four of the previous five years,
treats these dentists more in line with Virginia dentists with
inactive licensure status. Dentists with an inactive Virginia
license must complete up to 45 hours of continuing education
in order to reactivate their licenses and resume practice.

Dentists from all other states (non-SRTA states), including the
neighboring states of Maryland and North Carolina, must take
and pass examinations in order to obtain licensure in Virginia,
regardless of their accomplishments and the content of the
licensure-qualifying examinations they have passed in their
home states. This discourages the potential entry of highly
skilled dentists into Virginia. For example, excellent dentists
based in the Maryland suburbs of Washington, D.C. may
consider opening offices in Northern Virginia, but are
discouraged from doing so due to the time and costs
associated with taking additional licensure examinations in
order to obtain Virginia licensure. Or for another example, say
an outstanding dentist who has passed very rigorous licensure
examinations in her home non-SRTA state is contemplating a
move to the Commonwealth and practicing here because her
spouse has received an interesting employment offer in
Virginia. The time and costs required for preparation, as well
as perhaps annoyance at being required to take unnecessary
examinations, may discourage this highly qualified dentist
from seeking licensure and providing dental services in
Virginia.

Besides SRTA, there are three other regional examining
boards: 1) the North East Regional Board (NERB), with
member states Connecticut, lllinois, Maine, Maryland,
Massachusetts, Michigan, New Hampshire, New Jersey, New
York, Ohio, Pennsylvania, Rhode Island, Vermont, West
Virginia, and the District of Columbia, 2) the Central Regional
Dental Testing Service (CRDTS), with member states
Colorado, lllinois, lowa, Kansas, Minnesota, Missouri,
Nebraska, North Dakota, South Dakota, Wisconsin, and
Wyoming, and 3) the Western Regional Examining Board
(WREB), with member states Alaska, Arizona, Idaho,
Montana, New Mexico, Oklahoma, Oregon, Texas, Utah, and
Washington. The remaining ten states, Alabama, California,
Delaware, Hawaii, Florida, Indiana, Louisiana, Mississippi,
Nevada, and North Carolina do not belong to a regional board.
Unless the NERB, CRDTS, and WREB exams, and the
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licensing exams for the unaligned states, are significantly less
stringent than the SRTA exams, there is no health and safety
justification for mandating that licensed dentists from these
states who have passed their state’s licensing exams take and
pass the SRTA exams for Virginia licensure. By discouraging
non-SRTA state dentists from seeking licensure in Virginia,
the quantity and perhaps quality of dental services in Virginia
are lower than they otherwise would be, while the costs of
dental services are higher.

Discouraging highly skilled dentists from practicing in Virginia
clearly reduces the supply of dental services in Virginia. If
there are fewer suppliers of a good or service and the demand
for the good or service has not changed, then it can be
expected that the market price will increase.®  Thus, by
discouraging highly skilled dentists who have passed
licensure examinations in other states that are at least as
rigorous as Virginia’'s from providing dental services in the
Commonwealth, the prices paid for dental services in Virginia
are likely higher than they would otherwise be. If the cost of
dental services is increased, fewer people are able to afford
dental care; consequently fewer people will receive the health
benefits of dental care.

The overall average quality of dental services may be reduced
as well. This is the case for two reasons. First, discouraging
dentists who have passed licensure examinations that are
more rigorous than Virginia’s from seeking licensure in the
Commonwealth results in fewer dentists providing services in
Virginia who have met and passed a higher standard
indicating knowledge and skills than is required here. Second,
when there is greater competition in the supply of a good or
service, suppliers are under greater pressure to produce high
quality in order to keep and obtain customers.

Dental hygienists’ mailing address. Currently, dental
hygienists are required to provide the board with their current
resident address. The regulations specifically state, "No post
office box numbers are accepted." Licensee information is
posted on the Department of Health Professions’ (department)
website. Since no post office box numbers are accepted, the
current requirement effectively requires dental hygienists to
have their home address, including the street name and
number, published on the Internet. Some dental hygienists
have expressed serious privacy and safety concerns about
having their home address readily available on the Internet.
Such available information may increase the likelihood of
harassment at home, for example. The board proposes to
instead require that dental hygienists provide the board with
their current mailing address. The "No post office box
numbers are accepted" language is deleted. This proposal
creates a net benefit since the hygienists’ privacy and safety
concerns are alleviated by the removal of the home street
address requirement, and the board and department find the
proposed required information to be adequate.

Continuing education. As stated above, dental hygienists
must have 15 hours of continuing education each year. The
board proposes to amend the regulations so that if a dental
hygienist takes more than 15 hours of CE in a given year, she

® The U.S. Department of Justice, Federal Trade Commission report “Improving Health
Care: A Dose of Competition,” July 2004, points out “that limits on entry increase
health care costs.”

can apply those hours in excess of 15 to the 15-hour
requirement in the following year. This proposal is beneficial
for dental hygienists in that it introduces flexibility in when they
may schedule their continuing education. Since the timing of
other responsibilities and opportunities may be less flexible,
this potentially allows dental hygienists to use their time more
productively.

These regulations contain a list of approved sponsors of
continuing education. The board proposes to add The MCV
Orthodontic and Research Foundation, The Dental Assisting
National Board, the American Safety and Health Institute,
accredited dental schools or specialty residency programs,
and a regional testing agency when a licensee is serving as
an examiner in a clinical exam to the list of sponsors from
which the board will approve continuing education credit.
These organizations will benefit in that being listed as an
approved continuing education sponsor will likely increase
demand by Virginia licensees for their courses, or in the case
of the regional testing agencies, willingness to participate as
an examiner in a clinical exam.

In the current list of approved continuing education sponsors,
"any other board approved programs" is included. The board
proposes to strike that statement from the list. According to
the department, the review and approval process is time-
consuming for staff and board members, and several of the
existing approved organizations and entities will allow outside
providers to offer continuing education courses one they
approve them. Some potential continuing education sponsors
may wish to become approved independent of the existing
approved organizations and entities. These potential
continuing education sponsors will incur some cost in that this
option will no longer be available. The value of this option to
potential continuing education sponsors is not known, thus an
accurate comparison to the cost savings to the department
and the board cannot be made.

Healthcare integrity and protection data bank report. The
board proposes to require that all applicants for either dental
or dental hygienist licensure submit a current report from the
Healthcare Integrity and Protection Data Bank (HIDB). The
HIDP report lists disciplinary actions in other states. The cost
for the applicant is $8.50.% By obtaining the report the board
will be better able to be kept aware of possible past poor
practice by applicants for licensure. The improved information
on the applicant’'s work history will allow the board to better
evaluate whether applicants are likely to put the public at risk
due to unethical or grossly incompetent service. Since the
cost for the applicant is relatively small, and the benefit to the
Commonwealth is potentially large, this proposed amendment
will likely produce a net benefit.

Remedial training. Under the current regulations, a candidate
who repeatedly fails sections of the dental or dental hygienist
licensure exams may continue to retake those sections until
he passes. In regard to the dental licensure exam, the board
proposes that "If the candidate has failed any section of the
board-approved examination three times, he shall complete a
minimum of 14 hours of additional clinical training in each
section of the examination to be retested, in order to be

* Source: Department of Health Professions
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approved by the board to sit for the examination a fourth time."
The proposed minimum amount of remedial clinical training for
candidates who have failed a section of the dental hygienist
exam three times is 7 hours. In dental and dental hygienist
exams, candidates perform procedures on actual patients.
The patients are typically individuals that have volunteered to
receive dental work by students in exchange for reduced fees
or no payment.5

Allowing examinees to repeatedly perform failing-quality
dental work on live patients clearly has a negative impact on
those patients. Requiring additional clinical training for
candidates who repeatedly fail will likely reduce the amount of
poor dental work performed on the patients receiving reduced
fee dental services during examinations. This is the case for
two reasons: 1) additional hours of training may result in
improved performance, and 2) the additional time and cost
may discourage some repeated exam-failing candidates from
retaking the exam. The likely reduction in failing-quality dental
and dental hygienist work is particularly beneficial for
Virginians of lesser means, since people with fewer resources
are more likely to choose dental services from dental students
in exchange for reduced fees or no payment.

Additional clinical training costs about $100 per hour for both
dentists and dental hygienists.6 Thus candidates who choose
to pursue a fourth try at a previously failed section will pay
about $1,400 in fees for the proposed required additional 14
hours of clinical training. The $1,400 figure does not include
the value of the candidates’ time and travel costs associated
with obtaining and taking the additional clinical training.
According to the department, it is very unusual for candidates
to fail the same section three times. Thus, this proposal will
be applicable on only rare occasions.

Jurisprudence examination. All applicants for licensure must
currently pass an examination on the content of the applicable
Virginia dental or dental hygiene laws and regulations in order
to obtain licensure. The board proposes to no longer require
that applicants take such an exam. Instead, applicants must
attest to having read, understood, and kept current with the
applicable Virginia dental or dental hygiene laws and
regulations. Eliminating the jurisprudence exam requirement
saves applicants the exam fee as well as the time of taking
the exam and traveling to and from the test center. The test
fee is $55 and it takes approximately one hour to complete the
exam.’ According to the department testing centers exist
throughout the Commonwealth. In addition, applicants will
likely spend less time reading the rules and regulations prior
to attesting to their understanding, than they currently spend
studying for the jurisprudence exam.

Eliminating the jurisprudence exam requirement will also likely
result in some dentists and dental hygienists not
understanding Virginia's laws and regulations as well as they
would with the requirement. Attesting to understanding
documents does not provide the same assurance of
knowledge as passing a test on its contents. The impact of
some dentists and dental hygienists not understanding

5 Ibid
® Ibid
7 Ibid

Virginia’s laws and regulations as well as they would
otherwise is unknown. The impact depends on how many
dentists and dental hygienists are less well informed once the
change takes effect, what topics they are less well informed
about, whether being less well-informed affects their actions,
and how their actions change if they change. None of these
are factors are known.

Anesthesia, advanced cardiac life support and basic cardiac
life support. The board proposes to require that dentists who
administer either deep sedation/general anesthesia or
conscious sedation hold current certification in advanced
resuscitative techniques, such as courses in Advanced
Cardiac Life Support (ACLS) or Pediatric Advanced Life
Support (PALS) from the American Heart Association. This
proposal is based upon the recommendation of a panel
assembled by the board that consisted of dental school faculty
and practicing oral and maxillofacial surgeons. It was the
judgment of the panel that dentists who have not
demonstrated the knowledge necessary to obtain certification
potentially put their patients health at risk. This certification is
already required for physicians who administer sedation. All
or nearly all oral and maxillofacial surgeons in Virginia hold
certification in ACLS or PALS.2 This is due to the surgeons’
belief in its necessity, as well as its requirement by
malpractice insurance companies.9 Thus, this proposal will
most likely not affect oral and maxillofacial surgeons. The
panel believes that some general dentistry practitioners who
administer conscious sedation may not be certified in ACLS or
PALS. The panel does not have a research estimate of the
safety risk posed by dentists administering conscious sedation
without ACLS or PALS certification, but believes that it is
significant.

ACLS certification typically requires 16 hours of class with
fees from $250 to $300."° PALS certification requires
additional time and fees."" In addition to fees, dentists’ time
also has value. The mean hourly wage for dentists in Virginia
is $57.73."2 Assuming that the value of a dentist’'s time is
equal to his mean hourly wage, and not accounting for travel
expenses, it would cost a dentist $923.68" on average to
comply with the proposed certification requirement. Since
estimates of dentists’ improved ability to handle adverse
reactions to conscious sedation due to ACLS or PALS
certification are unavailable, an accurate comparison of the
benefit of requiring ACLS or PALS certification to its cost
cannot be made.

The board also proposes to require that ancillary personnel
who assist in the administration and monitoring of conscious
or deep sedation have Basic Cardiac Life Support (CPR)
certification or hold certification as a certified anesthesia
assistant (CAA). Having more than one person present who
can perform CPR may help improve survival chances for
someone in cardiac arrest.  Additionally, if the dentist
administering anesthesia becomes incapacitated, it can be

8 Source: Board of Dentistry’s anesthesia panel
P
Ibid
19 Source: Department of Health Professions
" Tbid
12 Source: U.S. Department of Labor, Bureau of Labor Statistics, 2001 State
Occupational Employment and Wage Estimates
316 x $57.73 = $923.68
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beneficial to have another individual present who can help in
resuscitation. The panel believes that it is common, but not
universal, for ancillary personnel to have at least CPR training.

CPR certification typically requires 8 hours of class at a cost of
$150 to $200."* CAA requires more time and higher fees.'
The mean hourly wage for dental assistants in Virginia is
$12.95' Assuming that the value of a dental assistant’s time
is equal to his mean hourly wage, and not accounting for
travel expenses, it would cost a dental assistant $207.20 " on
average to comply with the proposed certification requirement.
Since estimates of improved health outcomes due to the
ancillary personnel who assist in the administration and
monitoring of conscious or deep sedation having had training
in CPR are not available, an accurate comparison of the
benefit of requiring this certification to its cost cannot be
made.

The board also proposes to require that all licensed dentists
and dental hygienists have training in at least CPR. According
to the board the performance of a dental or hygiene procedure
can trigger a cardiopulmonary event, to which the licensee
must be able to respond. Since hygienists are now permitted
to practice under general supervision (without the physical
presence of a dentist), they may be the only licensees
available when such an event occurs. The cost of obtaining
CPR certification is described above. The probability of a
cardiopulmonary event occurring during a dental or hygiene
procedure not involving sedation is not known. Thus, an
accurate estimate of the benefit of requiring that all licensed
dentists and dental hygienists have training in at least CPR
cannot be made.

The board proposes to require that prior to administration of
sedation or general anesthesia, that the dentist discuss the
risks, benefits and alternatives and obtain informed, written
consent from the patient. This proposed requirement is
identical to a rule in regulations governing administration of
sedation or anesthesia under the Board of Medicine. This
proposal will likely produce a net benefit since the patient will
be able to make a better-informed decision on whether to
proceed with the sedation or anesthesia and the dental
procedure, while the cost will consist of essentially just a small
amount of time.

Under the current regulations, in order for a dentist to be
permitted to administer conscious sedation, she must either
complete all the requirements to qualify for administration of
deep sedation/general anesthesia, or complete the conscious
sedation training set by the American Dental Association’s
Guidelines for Teaching the Comprehensive Control of
Anxiety and Pain in Dentistry in effect at the time training
occurred, while enrolled at an accredited dental program or
while enrolled in a post-doctoral university or teaching hospital
program. The board proposes to add another option to satisfy
the educational credential required to administer conscious
sedation. Under this option the dentist would complete an
approved continuing education course of 60 hours of didactic

' Source: Department of Health Professions

5 Ibid

16 Source: U.S. Department of Labor, Bureau of Labor Statistics, 2001 State
Occupational Employment and Wage Estimates

1716 x $12.95 = $207.20

instruction, plus the management of at least 20 patients, in
parenteral conscious sedation. The course must be
consistent with guidelines of the American Dental Association
on teaching the comprehensive control of anxiety and pain in
dentistry. Acceptance of such a credential will enable the
practicing dentist who wants to expand her ability to
administer sedation the opportunity to obtain the necessary
training without having to return to school for an advanced
dental education program. To the extent that receiving
training by this method enables these dentists to offer
conscious sedation services without increased risk to the
patients versus obtaining training through the currently
available option, the proposal will create a net benefit in that
additional optional services will be available to patients.

Emergency equipment when sedation is used. The
aforementioned panel of oral and maxillofacial surgeons and
dentistry professors determined that in order to best ensure
the health and safety of patients, dentists who administer
deep sedation/general anesthesia should be required to
maintain the following additional emergency equipment in their
dental facility: 1) pulse oximetry 2) blood pressure monitoring
equipment, 3) appropriate emergency drugs for patient
resuscitation, 4) EKG monitoring equipment and temperature
measuring devices, 5) pharmacologic antagonist agents, 6)
external defibrillator (manual or automatic), and 7) for
intubated patients, an End-Tidal CO? monitor. According to
testimony from oral and maxillofacial surgeons who administer
general anesthesia, such equipment is standard in offices
where outpatient surgery is performed.18 The department
provided the following cost estimates for the proposed
additional required emergency equipment: 1) $50 or less for
pulse oximetry 2) $50 or less for blood pressure monitoring
equipment, 3) $ (figure to be supplied by the department) for
appropriate emergency drugs for patient resuscitation, 4) $
(figure to be supplied by the department) for EKG monitoring
equipment and temperature measuring devices, 5) $50 or less
for pharmacologic antagonist agents, 6) $1,100 for an external
defibrillator (manual or automatic), and 7) $850 for an End-
Tidal CO? monitor.

The panel also determined that in order to best ensure the
health and safety of patients, dentists who administer
conscious sedation should be required to maintain the
following additional emergency equipment in their dental
facility: 1) pulse oximetry, 2) blood pressure monitoring
equipment, 3) appropriate emergency drugs for patient
resuscitation, and 4) pharmacologic antagonist agents. As
mentioned above, the estimated costs for these items are 1)
$50 or less, 2) $50 or less, 3) $ (figure to be supplied by the
department), and 4) $50 or less, respectively.

The benefits of requiring the proposed additional emergency
equipment for dentists who administer deep sedation/general
anesthesia or conscious sedation depend on the probability of
each item preventing adverse health outcomes, and the value
placed on the prevention of those adverse health outcomes.
The probability of each item preventing adverse health
outcomes depends on both the probability that it would be
needed at any given time, and the probability that the item
would be successful in preventing the potential adverse health

18 Source: Department of Health Professions
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outcome in question. Since accurate estimates of the benefits
of each item are not currently available, an accurate
comparison of the benefits with the above-described costs
cannot be made at this time.

Radiation certification. Under the current regulations there are
four methods by which an individual may become certified to
place or expose dental X-ray film: 1) satisfactorily complete a
course or examination recognized by the Commission on
Dental Accreditation of the American Dental Association, 2) be
certified by the American Registry of Radiologic
Technologists, 3) satisfactorily complete a course and pass an
examination in compliance with guidelines provided by the
board, or 4) pass the board’s examination in radiation safety
and hygiene followed by on the job training. According to the
department, the board’s exam is very rarely requested. In
order to save on the costs of maintaining the rarely used
exam, the board proposes to discontinue it and eliminate the
current fourth option for obtaining radiation certification. The
board proposes to introduce a new fourth option, satisfactory
completion of a radiation course and passage of an exam
given by the Dental Assisting National Board. Since the board
exam is very rarely used and it is costly to maintain,
discontinuing the option to gain radiation certification via a
board exam will likely produce a net benefit. Adding the
Dental Assisting National Board as an approved source from
which to obtain radiation certification can be beneficial to the
extent that individuals will find it an attractive option.

Businesses and entities affected. The proposed amendments
affect the 5,390 licensed dentists, 3,709 licensed dental
hygienists, their patients and practices, dental schools, dental
hygienist schools, and their students and faculty.

Localities particularly affected.
affect all Virginia localities.

The proposed regulations

Projected impact on employment. By relaxing the continuous
practice requirement and by allowing continuing education
credits to serve in lieu of retaking the SRTA examinations,
more dentists currently licensed in Arkansas, Georgia,
Kentucky, South Carolina, and Tennessee may seek to
become licensed and open practices or join current practices
in Virginia. The total number of new individuals who open or
join dental practices in the Commonwealth due to this change
is likely to be small. The addition of a small number of new
dentists practicing in Virginia would likely prompt the hiring of
a small number of new support personnel, such as dental
hygienists and dental assistants.

The proposals to require dentists who administer either deep
sedation/general anesthesia or conscious sedation hold
current certification in advanced resuscitative techniques,
such as courses in Advanced Cardiac Life Support (ACLS) or
Pediatric Advanced Life Support (PALS) from the American
Heart Association and to require that ancillary personnel who
assist in the administration and monitoring of conscious or
deep sedation have Basic Cardiac Life Support (CPR)
certification or hold certification as a certified anesthesia
assistant (CAA) will provide additional demand for these
services from the organizations that provide them. The
proposal that all dentists have CPR training will also create
additional demand for this training from the organizations that

provide it. Employment for the providers of these services will
likely increase to satisfy the increased demand.

The proposals to require additional emergency equipment for
dentists who administer deep sedation/general anesthesia or
conscious sedation will increase demand for the producers of
pulse oximetry, blood pressure monitoring equipment,
appropriate emergency drugs for patient resuscitation, EKG
monitoring equipment and temperature measuring devices,
pharmacologic antagonist agents, external defibrillators, and
End-Tidal CO? monitors. Employment for the providers of
these products may consequently increase.

Effects on the use and value of private property. A small
number of new dental practices may be established or
expanded due to the proposed relaxation of the continuous
practice requirement and the permitting of continuing
education credits to serve in lieu of retaking the SRTA
examinations.

The value of the MCV Orthodontic and Research Foundation,
the Dental Assisting National Board, the American Safety and
Health Institute, and accredited dental schools or specialty
residency programs may increase somewhat due to increased
demand for their continuing education courses stemming from
the proposal to list those organizations as approved
continuing education sponsors. The value of the Dental
Assisting National Board may also increase if their listing as
an approved source from which to obtain radiation certification
produces new demand for their services.

The proposals to require dentists who administer either deep
sedation/general anesthesia or conscious sedation hold
current certification in advanced resuscitative techniques,
such as courses in ACLS or PALS from the American Heart
Association and to require that ancillary personnel who assist
in the administration and monitoring of conscious or deep
sedation have CPR certification or hold certification as a CAA
will provide additional demand for these services from the
organizations that provide them. The proposal that all dentists
have CPR training will also create additional demand for this
training from the organizations that provide it. The value of
these organizations will consequently increase.

The proposals to require additional emergency equipment for
dentists who administer deep sedation/general anesthesia or
conscious sedation will increase demand for the producers of
pulse oximetry, blood pressure monitoring equipment,
appropriate emergency drugs for patient resuscitation, EKG
monitoring equipment and temperature measuring devices,
pharmacologic antagonist agents, external defibrillators, and
End-Tidal CO? monitors. The value of these producers will
consequently increase.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Board of Dentistry
does not concur with the analysis of the Department of
Planning and Budget (DPB) for amendments to 18 VAC 60-20
relative to its requirements for licensure. The board is
concerned that the analysis fails to consider provisions in the
Code of Virginia.

The department is incorrect in stating the licensure by
endorsement is not permitted because regulations of the
board do not allow it. Regulations must be based on statute,
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and there is a statutory provision that is interpreted as
prohibiting licensure by endorsement, so any modification of
that policy would require action by the General Assembly.
Prior to 1995, regulations of the Board of Dentistry did provide
for licensure by endorsement. In the 1995 General Assembly,
SB 767 was passed to "prohibit licensure by endorsement for
the practice of dentistry in the Commonwealth” (Summary of
bill by Legislative Services). The bill provided that
"notwithstanding the provisions of § 54.1-103 C, it shall be
unlawful for any person to practice dentistry or to receive a
licensure from any commissioner of the revenue to practice
dentistry, unless he has passed the examination and obtained
a license." Any dentist who seeks to be licensed in Virginia is
required, by law, to have taken the examination accepted for
licensure, and prior to January 1, 2005, the examination
accepted for licensure in Virginia was exclusively the
examination of the Southern Regional Testing Agency
(SRTA). Therefore, anyone who took a licensing examination
prior to 1/1/05 would have to provide proof of passage of the
SRTA examination.

At its meeting on September 10, 2004, the Board of Dentistry
voted to accept the four regional examinations (SRTA, NERB,
CRDTS and WREB) as described in the EIA. Beginning in
2005, an applicant who passes any of the regional
examinations can submit such evidence to the board for
licensure. In addition, the board has submitted draft
legislation to repeal the code section that prohibits licensure
by endorsement for dentists and to accept dentists who apply
for licensure by credentials.

In addition, other comments by DPB in its analysis related to
licensure by endorsement do not seem to be factually
supported. DPB asserts that discouraging non-SRTA state
dentists from seeking licensure in Virginia lowers the quantity
and quality of dental services, while the cost of such services
are higher. No data has been provided to support the
contention that the quality of dental care is lower and the cost
higher than in other states. Costs are more related to the
general cost of living in an area than to the availability of
dentists. For example, costs for dental services are higher in
Northern Virginia than they are in Southside Virginia, although
the number of dentists in more urban areas is higher for the
population they serve.

Summary:

The proposed amendments update definitions to reflect
current terminology, particularly that pertaining to revised
regulations for anesthesia and sedation and eliminate terms
that are no longer being used. Amendments to the
requirements for dental education will reflect the current
board interpretation of an accredited or approved dental
program, which is either a pre-doctoral dental education
program or a one- or two-year post-doctoral dental
education program.

Changes in examination requirements offer additional
options for persons who took the board-approved
examinations five or more years prior to applying for
licensure in Virginia. In addition, there are new
requirements for remediation for candidates who have failed
the licensure examination three times.  Rather than
requiring passage of a jurisprudence examination, the board

will now require that the applicant read, understand and
remain current with the laws and regulations governing the
practice of dentistry in Virginia.

Regulations for anesthesia, sedation and analgesia have
been rewritten and reorganized to make clear the
application of the rules in various settings, the educational
and training qualifications of the dentist and dental
assistants, the equipment and monitoring needed for each
level, and the discharge criteria for ensuring the safety of
the patient.

18 VAC 60-20-10. Definitions.

The following words and terms when used in this chapter shall
have the following meanings unless the context clearly
indicates otherwise:

"ADA" means the American Dental Association.

"Advertising" means a representation or other notice given to
the public or members thereof, directly or indirectly, by a
dentist on behalf of himself, his facility, his partner or
associate, or any dentist affiliated with the dentist or his facility
by any means or method for the purpose of inducing
purchase, sale or use of dental methods, services, treatments,
operations, procedures or products, or to promote continued
or increased use of such dental methods, treatments,
operations, procedures or products.

"Analgesia" means the diminution or elimination of pain in the
conscious patient.

"Anxiolysis" means the diminution or elimination of anxiety
through the use of pharmacological agents in a dosage that
does not cause depression of consciousness.

"Approved schools" means those dental scheoels,—colleges;
departments—of-universities—orcolleges; or schools—of dental

hygiene programs currently accredited by the Commission on
Dental Accreditation of the American Dental Association.

faculty —of a—dentalschool—college—or—department—or—a
. , ! ; i hers I

"Conscious sedation" means a minimally depressed level of
consciousness that retains the patient's ability to
independently and continuously maintain an airway and
respond appropriately to physical stimulation and verbal
commands, produced by a——pharmaceologic—or

pharmacological or
nonpharmacological methods, including inhalation, parenteral,
transdermal or enteral, or a combination thereof.

"Deep sedation/general anesthesia” means an induced state of
depressed consciousness or unconsciousness accompanied by
a complete or partial loss of protective reflexes, including the
inability to continually maintain an airway independently and/or
respond purposefully to physical stimulation or verbal command
and is produced by a pharmacological or nonpharmacological
method or a combination thereof.

"Dental assistant" means any unlicensed person under the
supervision of a dentist who renders assistance for services
provided to the patient as authorized under this chapter but
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shall not include an individual serving in purely a secretarial or
clerical capacity.

"Direction" means [ the—presence—of | the dentist [ evaluates
the patient and is present] for [ the-evaluation; ] observation,
advice, and control over the performance of dental services.

"Enteral” is any technique of administration in which the agent is
absorbed through the gastrointestinal tract or oral mucosa (i.e.,
oral, rectal, sublingual).

"General supervision" means that the dentist has evaluated
the patient and issued a written order for the specific,
authorized services to be provided by a dental hygienist when
the dentist is not present in the facility while the services are
being provided.

"Inhalation" is a technique of administration in which a gaseous
or volatile agent, including nitrous oxide, is introduced into the
pulmonary tree and whose primary effect is due to absorption
through the pulmonary bed.

"Inhalation analgesia" means the inhalation of nitrous oxide and
oxygen to produce a state of reduced sensibility to pain without
the loss of consciousness.

"Local anesthesia" means the loss of sensation or pain in the
oral cavity or its—centiguous the maxillofacial or adjacent and
associated structures generally produced by a topically applied

agent or injected agent without eausing-theloss depressing

the level of consciousness.

"Parenteral” means a technique of administration in which the
| agent-is-injected-into-tissues—either-subcutaneous—sublingual:
submucosal—intramusecular—or—intravenous drug bypasses the
gastrointestinal tract (i.e., inframuscular, infravenous, intranasal,
submuscosal, subcutaneous, or intraocular) ].

"Radiographs" means intraoral and extraoral x-rays of the
hard and soft eral-structures tissues to be used for purposes
of diagnosis.

18 VAC 60-20-16. Address of record.

At all times, each licensed dentist shall provide the board with
a current, primary business address, and each dental
hyg|en|st shall provide a current resident mailing address. Ne

All required notices
mailed by the board to any such licensee shall be validly given
when mailed to the latest address given by the licensee. All
changes of address shall be furnished to the board in writing
within 30 days of such changes.

18 VAC 60-20-20. License renewal and reinstatement.

A. Renewal fees. Every person holding an active or inactive
license, a full-time faculty license, or a restricted volunteer
license to practice dentistry or dental hygiene shall, on or
before March 31, renew his license. Every person holding a
teacher's license or a temporary permit to practice dentistry or
dental hygiene shall, on or before June 30, renew his license.

1. The fee for renewal of an active license or permit to
practice or teach dentistry shall be $150, and the fee for
renewal of an active license or permit to practice or teach
dental hygiene shall be $50.

2. The fee for renewal of an inactive license shall be $75 for
dentists and $25 for dental hygienists.

3. The fee for renewal of a restricted volunteer license shall
be $15.

B. Late fees. Any person who does not return the completed
form and fee by the deadline required in subsection A of this
section shall be required to pay an additional late fee of $50
for dentists and $20 for dental hygienists. The board shall
renew a license if the renewal form, renewal fee, and late fee
are received within one year of the deadline required in
subsection A of this section.

C. Reinstatement fees and procedures. The license of any
person who does not return the completed renewal form and
fees by the deadline required in subsection A of this section
shall automatically expire and become invalid and his practice
of dentistry/dental hygiene shall be illegal.

1. Any person whose license has expired for more than one
year and who wishes to reinstate such license shall submit
to the board a reinstatement application, the renewal fee
and the reinstatement fee of $225 for dentists and $135 for
dental hygienists.

2. Practicing in Virginia with an expired license may subject
the licensee to disciplinary action and additional fines by the
board.

3. The executive director may reinstate such expired license
provided that the applicant can demonstrate continuing
competence, that no grounds exist pursuant to § 54.1-2706
of the Code of Virginia and 18 VAC 60-20-170 to deny said
reinstatement, and that the applicant has paid the unpaid
renewal fee, the reinstatement fee and any fines or
assessments. Evidence of continuing competence shall
include hours of continuing education [as required by
subsection H of 18 VAC 60-20-50] and may also include
evidence of active practice in another state [ or in federal
service | or current specialty board certification.
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D. Reinstatement of a license previously revoked or
indefinitely suspended. Any person whose license has been
revoked shall submit to the board for its approval a
reinstatement application and fee of $750 for dentists and
$500 for dental hygienists. Any person whose license has
been indefinitely suspended shall submit to the board for its
approval a reinstatement application and fee of $350 for
dentists and $250 for dental hygienists.

18 VAC 60-20-50. Requirements for continuing education.

A. After April 1, 1995, a dentist or a dental hygienist shall be
required to have completed a minimum of 15 hours of
approved continuing education for each annual renewal of
licensure.

[ 1. Effective (one year after the effective date of this
regulation), a dentist or a dental hygienist shall be required to
maintain evidence of successful completion of training in basic
cardiopulmonary resuscitation.

2. Effective (one year after the effective date of this
regulation), a dentist who administers or a dental hygienist
who monitors patients under general anesthesia, deep
sedation or conscious sedation shall complete four hours
every two years of approved continuing education directly
related to administration or monitoring of such anesthesia or
sedation as part of the hours required for licensure renewal.

3.] Continuing education hours [ for-dentists ] in excess of
the number required for renewal may be transferred or
credited to anether the next renewal year for a total of not
more than 15 hours.

B. An approved continuing dental education program shall be
relevant to the treatment and care of patients and shall be:

1. Clinical courses in dentistry and dental hygiene; or

2. Nonclinical subjects that relate to the skills necessary to
provide dental or dental hygiene services and are
supportive of clinical services (i.e., patient management,
legal and ethical responsibilities, stress management).
Courses not acceptable for the purpose of this subsection
include, but are not limited to, estate planning, financial
planning, investments, and personal health.

C. Continuing education credit may be earned for verifiable
attendance at or participation in any courses, to include audio
and video presentations, which meet the requirements in
subdivision B 1 of this section and which are given by one of
the following sponsors:

1. American Dental Association and National Dental
Association, their constituent and component/branch
associations;

2. American Dental Hygienists' Association and National
Dental Hygienists Association, their constituent and
component/branch associations;

3. American Dental Assisting Association, its constituent
and component/branch associations;

4. American Dental Association specialty organizations,
their constituent and component/branch associations;

5. American Medical Association and National Medical
Association, their specialty organizations, constituent, and
component/branch associations;

6. Academy of General Dentistry, its constituent and

component/branch associations;

7. Community colleges with an accredited dental hygiene
program if offered under the auspices of the dental hygienist
program;

8. A college [; or] university [ —or-hospital-service—which

that] is accredited by an accrediting agency approved by
the U.S. [ Offiee Department ] of Education [ or a hospital or
health care institution accredited by the Joint Commission on
Accreditation of Health Care Organizations J;

9. The American Heart Association, the American Red
Cross [, the American Safety and Health Institute ] and the
American Cancer Society;

10. A medical school which is accredited by the American
Medical Association's Liaison Committee for Medical
Education [ or a dental school or dental specialty residency
program accredited by the Commission on Dental
Accreditation of the American Dental Association ];

11. State or federal government agencies (i.e., military
dental division, Veteran's Administration, etc.);

12. The Commonwealth Dental Hygienists' Society; or
13. The MCV Orthodontic and Research Foundation;
14. The Dental Assisting National Board; or

13. 15. [ Any—other—board-approved—programs A regional
testing agency (i.e., Central Regional Dental Testing Service,
Northeast Regional Board of Dental Examiners, Southern
Regional Testing Agency, or Western Regional Examining
Board) when serving as an examiner ].

D. A licensee is exempt from completing continuing education
requirements and considered in compliance on the first
renewal date following [ his the licensee's ] initial licensure.

E. The board may grant an exemption for all or part of the
continuing education requirements due to circumstances
beyond the control of the licensee, such as temporary
disability, mandatory military service, or officially declared
disasters.

F. A licensee is required to provide information on compliance
with continuing education requirements in his annual license
renewal. Following the renewal period, the board may
conduct an audit of licensees to verify compliance. Licensees
selected for audit must provide original documents certifying
that they have fulfilled their continuing education requirements
by the deadline date as specified by the board.

G. All licensees are required to maintain original documents
verifying the date and subject of the program or activity.
Documentation must be maintained for a period of four years
following renewal.

H. A licensee who has allowed his license to lapse, or who
has had his license suspended or revoked, must submit
evidence of completion of continuing education equal to the
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requirements for the number of years in which his license has
not been active, not to exceed a total of 45 hours. [ Of the
required hours, at least 15 must be earned in the most recent 12
months and the remainder within the 36 months preceding an
application for reinstatement. ]

I. Continuing education hours required by [ diseiplinary board |
order shall not be used to satisfy the continuing education
requirement for license renewal [ or reinstatement ].

J. Failure to comply with continuing education requirements
may subject the licensee to disciplinary action by the board.

18 VAC 60-20-60. Education.

A. Dental licensure. An applicant for dental licensure shall be
a graduate and a holder of a diploma or a certificate from [ an
accredited ]| or—approved [a] dental seheol program
[ recognized accredited] by the Commission on Dental
Accreditation of the American Dental Association, which
consists of either a pre-doctoral dental education program or at
least a 12-month post-doctoral advanced general dentistry
program or a post-doctoral dental education program in any
other specialty.

B. Dental hygiene licensure. An applicant for dental hygiene
licensure shall have graduated from or have been issued a
certificate by [ an—aceredited-sehoolor a] program of dental
hygiene [ recognized accredited] by the Commission on
Dental Accreditation of the American Dental Association.

18 VAC 60-20-70. Licensure examinations.
A. Dental examinations.

1. All applicants shall have successfully completed Part |
and Part Il of the examinations of the Joint Commission on
National Dental Examinations prior to making application to
this board.

2. All applicants to practice dentistry shall satisfactorily pass
the complete board-approved examinations in dentistry.
Applicants who successfully completed the board-approved
examinations five or more years prior to the date of receipt
of their applications for licensure by this board may be
required to retake the examinations or take board-approved
continuing education unless they demonstrate that they
have maintained eontindous clinical, ethical and legal
practice since-passing-the-board-approved-examinations for
48 of the past 60 months immediately prior to submission of
an application for licensure.

3. If the candidate has failed any section of [ the a] board-
approved examination three times, [ he the candidate ] shall
complete a minimum of 14 hours of additional clinical
training in each section of the examination to be retested in
order to be approved by the board to sit for the examination
a fourth time.

B. Dental hygiene examinations.

1. All applicants are required to successfully complete the
dental hygiene examination of the Joint Commission on
National Dental Examinations prior to making application to
this board for licensure.

2. All applicants to practice dental hygiene shall
successfully complete the board-approved examinations in
dental hygiene, except those persons eligible for licensure
pursuant to 18 VAC 60-20-80.

3. If the candidate has failed any section of [ the a] board-
approved examination three times, [ he the candidate ] shall
complete a minimum of seven hours of additional clinical
training in each section of the examination to be retested in
order to be approved by the board to sit for the examination
a fourth time.

C. [All1 applicants who successfully complete the board-
approved examinations five or more years prior to the date of
receipt of their applications for licensure by this board may be
required to retake the board-approved examinations or take
board-approved  continuing  education  unless  they
demonstrate that they have maintained eentinuous clinical,
ethical, and legal practice since—passing-the-beard-approved
examinations for 48 of the past 60 months immediately prior to
submission of an application for licensure.

D. All applicants for licensure by examination shall be required
to pass—an—examination—on attest that they have read and
understand [ and will remain current with] the applicable
Virginia dental and dental hygiene laws and the regulations of
this board.

18 VAC 60-20-80. Licensure by endorsement for dental
hygienists.

An applicant for dental hygiene endorsement licensure shall:

1. Be a graduate or be issued a certificate from an
accredited dental hygiene school/program of dental hygiene
recognized by the Commission on Dental Accreditation of
the American Dental Association;

2. Be currently licensed to practice dental hygiene in
another state, territory, District of Columbia, or possession
of the United States, and have eentinuous clinical, ethical,
and legal practice for 24 out of the past 48 months
immediately preceding application for licensure——Asctive

3. Be certified to be in good standing from each state in
which he is currently licensed or has ever held a license;

4. Have successfully completed a clinical licensing
examination substantially equivalent to that required by
Virginia;

5. Not have failed the clinical examination accepted by the
board within the last five years;

6. Be of good moral character;

7. Not have committed any act which would constitute a
violation of § 54.1-2706 of the Code of Virginia;

8. Have successfully completed the dental hygiene
examination of the Joint Commission on National Dental
Examinations prior to making application to this board;
[and ]
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9. Pass—an—examination—on Aftest to having read and
understand [ and to remain current with ] the laws and the
regulations governing the practice of dentistry and dental
hygiene in Virginia [ -and

0 Submi ; b L [ .
and-Protection-Data-Bank(HIPDB) ].

18 VAC 60-20-90. Temporary permit, teacher's license,

and full-time faculty license.

A. A temporary permit shall be issued only for the purpose of
allowing dental and dental hygiene practice as limited by §§
54.1-2715 and 54.1-2726 of the Code of Virginia.

B. A temporary permit will not be renewed unless the
permittee shows that extraordinary circumstances prevented
the permittee from taking the licensure examination during the
term of the temporary permit.

C. A full-time faculty license shall be issued to any dentist who
meets the entry requirements of § 54.1-2713 of the Code of
Virginia, who is certified by the dean of a dental school in the
Commonwealth and who is serving full time on the faculty of a
dental school or its affiliated clinics intramurally in the
Commonwealth.

1. A full-time faculty license shall remain valid only while the
license holder is serving full time on the faculty of a dental
school in the Commonwealth. When any such license
holder ceases to continue serving full time on the faculty of
the dental school for which the license was issued, the
licensee shall surrender the license, which shall be null and
void upon termination of full-time employment. The dean of
the dental school shall notify the board within five working
days of such termination of full-time employment.

2. A full-time faculty licensee working in a faculty intramural
clinic [ im affiliated with] a dental school may accept a fee
for service.

D. A temporary permit, a teacher's license and a full-time
faculty license may be revoked for any grounds for which the
license of a regularly licensed dentist or dental hygienist may
be revoked and for any act indicating the inability of the
permittee or licensee to practice dentistry that is consistent
with the protection of the public health and safety as
determined by the generally accepted standards of dental
practice in Virginia.

E. Applicants for a full-time faculty license or temporary permit
shall be required to pass—an-examination-on attest to having
read and understand [ and to remaining current with ] the laws
and the regulations governing the practice of dentistry in
Virginia.

[ 18 VAC 60-20-100. Other application requirements.

All applications for any license or permit issued by the board
shall include:

1. A final certified transcript of the grades from the college
from which the applicant received the dental degree, dental
hygiene degree or certificate, or post-doctoral degree or
certificate; and

2. An original grade card issued by the Joint Commission on
National Dental Examinations- ; and

3. A current report from the Healthcare Integrity and
Protection Data Bank (HIPDB). ]

18 VAC 60-20-105. Inactive license.

A. Any dentist or dental hygienist who holds a current,
unrestricted license in Virginia may, upon a request on the
renewal application and submission of the required fee, be
issued an inactive license. The holder of an inactive license
shall not be entitled to perform any act requiring a license to
practice dentistry or dental hygiene in Virginia.

B. An inactive license may be reactivated upon submission of
the required application, payment of the current renewal fee,
and documentation of having completed continuing education
hours equal to the requirement for the [ peried-of-time number
of years in which the license has been inactive, not to exceed a
total of 45 hours. Of the required hours, at least 15 must be
earned in the most recent 12 months and the remainder within
the 36 months] immediately preceding the application for
activation. [ lr-ne-eventshall-mere-than-threeyears-45-hours
of continuing-education-berequired- | The board reserves the

right to deny a request for reactivation to any licensee who
has been determined to have committed an act in violation of
§ 54.1-2706 of the Code of Virginia.

PART IV.
GENERAL ANESTHESIA-AND-CONSCGIOUS, SEDATION
AND ANALGESIA.

18 VAC 60-20-106. General provisions.
A. This part (18 VAC 60-20-106 et seq.) shall not apply to:
1. The administration of local anesthesia in dental offices; or

2. The administration of anesthesia in (i) a licensed hospital
as defined in §32.1-123 of the Code of Virginia or state-
operated hospitals or (ii) a facility directly maintained or
operated by the federal government.

B. [ Appropriateness of administration of general anesthesia
or sedation in a dental office.

1. Anesthesia and sedation may be provided in a dental
office for patients who are Class | and Il as classified by the
American Society of Anesthesiologists (ASA).

2.] Conscious sedation, deep sedation or general
anesthesia shall not be provided in a dental office for
patients in [ ASA] risk categories of Class IV and V [ ;—as
lassifiod_by_the A ; Soci ;A b il
ASA}].

[ 3.] Patients in [ ASA risk category ] Class Il shall only be
provided [ general | anesthesia or sedation [ by:

a. A dentist] after consultation with their primary care
physician or other medical specialist regarding potential
risk and special monitoring requirements that may be
necessary [ ; or

b. An oral and maxillofacial surgeon after performing an
evaluation and documenting the ASA risk assessment
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category of the patient and any special monitoring
requirements that may be necessary.

C. Prior to administration of sedation or general anesthesia,
the dentist shall discuss the nature and objectives of the
anesthesia or sedation planned along with the risks, benefits
and alternatives and shall obtain informed, written consent
from the patient or other responsible party.

D. The determinant for the application of these rules shall be the
degree of sedation or consciousness level of a patient that
should reasonably be expected to result from the type and
dosage of medication, the method of administration and the
individual characteristics of the patient as documented in the
patient’s record.

E. A dentist who is administering anesthesia or sedation to
patients prior to (insert effective date of regulations) shall have
one year from that date to comply with the educational
requirements set forth in this chapter for the administration of
anesthesia or sedation. ]

18 VAC 60-20-107. Administration of anxiolysis or
inhalation analgesia.

A. Education and training requirements. A dentist who utilizes
anxiolysis or inhalation analgesia shall have training in and
knowledge of:

1. Medications used, the appropriate dosages and the
potential complications of administration.

2. Physiological effects of nitrous oxide and potential
complications of administration.

B. Equipment requirements. A dentist who utilizes anxiolysis
or inhalation analgesia shall maintain the following equipment
in his office and be trained in its use:

1. Blood pressure monitoring equipment.
2. Positive pressure oxygen.
3. Mechanical (hand) respiratory bag.

C. Monitoring requirements.

1. The treatment team for anxiolysis or inhalation analgesia
shall consist of the dentist and a second person [in the
operatory with the patient] to assist, monitor and observe
the patient. [ One member of the team shall be in the
operatory monitoring the patient at all times once the
administration has begun. ]

2. A dentist who utilizes anxiolysis or inhalation analgesia
shall ensure that [ a-beginning—and-ending-blood-pressure
has—been—taken—and—that] there is continuous visual
monitoring of the patient to determine the level of
consciousness.

3. If inhalation analgesia is used, monitoring shall include
making the proper adjustments of nitrous oxide machines at
the request of the dentist during administration of the
sedation and observing the patient’s vital signs.

D. Discharge requirement. The dentist shall ensure that the
patient is not discharged to his own care until he exhibits
normal responses.

18 VAC 60-20-110. Requirements to administer deep
sedation/general anesthesia.

A. Educational requirements. A dentist may employ or use
deep sedation/general anesthesia on an outpatient basis by
meeting one of the following educational criteria and by
posting the educational certificate, in plain view of the patient,
which verifies completion of the advanced training as required
in subdivision 1 or 2 of this subsection. The-foregoing These
requirements shall not apply nor interfere with requirements
for obtaining hospital staff privileges.

1. Has completed a minimum of one calendar year of
advanced training in anesthesiology and related academic
subjects beyond the undergraduate dental school level in a
training program in conformity with published guidelines by
the American Dental Association (Guidelines for Teaching
the Comprehensive Control of Anxiety and Pain in Dentistry;
effective—Oectober—1999),—which—are—incorporated—by
reference—in-this—chapter in effect at the time the training

occurred; or

2. Completion of an American Dental Association approved
residency in any dental specialty which incorporates into its
curriculum [a minimum of one calendar year of full-time
training in clinical anesthesia and related clinical medical
Subjects (i.e. medical evaluation and management of
patients), the-standards—of-teaching ] comparable to those
set forth in published guidelines by the American Dental
Association [ {Guidelines—for-Teaching-the-Comprehensive
Ceontrol-of Anxiety—and-Pain-in-Dentistry,—effective October
1999),-whi i i i

for Graduate and Postgraduate Training in Anesthesia] in
effect at the time the training occurred.

[ B-Additionaltraining-required- | After [ March-31,-2005 (one
year from the effective date of this regulation) ], dentists who
administer deep sedation/general anesthesia shall hold
current certification in [ advanced resuscitative techniques,
such as courses in] Advanced Cardiac Life Support or
Pediatric Advanced Life Support [ from—the-American—Heart
Association; and] current Drug Enforcement Administration

registration [ —and-training-to-thelevel consistent-with-Part
and—PartH-of the- ADA—guidelinesfor-the—use—of conscious

Jation. d - | hesia f ists 1.
[ B. ] Exemptions Exceptions.

1. A dentist who has not met the requirements specified in
subsection A of this section may treat patients under deep
sedation/general anesthesia in his practice if a qualified
anesthesiologist, or a dentist who fulfills the requirements
specified in subsection A of this section, is present and is
responsible for the administration of the anesthetic.

2. If a dentist fqulIIs [ the ] requwements himself-to—use

ion specified in
subsection A [ ard-B] of this section, he may employ the
services of a certified nurse anesthetist.

[B- C.] Posting. Any dentist who utilizes deep
sedation/general anesthesia shall post with the dental license
and current registration with the Drug Enforcement
Administration, the certificate of education required under
[ subsections subsection | A [ ard-B ] of this section.
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[ E- D. ] Emergency equipment and techniques. A dentist who
administers deep sedation/general anesthesia shall be
proficient in handling emergencies and complications related
to pain control procedures, including the maintenance of
respiration and circulation, immediate establishment of an
airway and cardiopulmonary resuscitation, and shall maintain
the following emergency equipment in the dental facility:

1. Full face mask for children or adults, as appropriate for
the patient being treated;

2. Oral and nasopharyngeal airways;

3. Endotracheal tubes for children or adults, or both, with
appropriate connectors;

4. A laryngoscope with reserve batteries and bulbs and
appropriately sized laryngoscope blades for children or
adults, or both;

5. Source of delivery of oxygen under controlled positive
pressure;

6. Mechanical (hand) respiratory bag;

7. Pulse oximetry and blood pressure monitoring equipment
available and used in the treatment room;

8. Appropriate emergency drugs for patient resuscitation;
[and ]

9. EKG monitoring equipment and temperature measuring
devices [ =;

10. Pharmacologic antagonist agents;

11. External defibrillator (manual or automatic); and

12. For intubated patients, an End-Tidal CO? monitor. ]
[ £ E. ] Monitoring requirements.

1. The [anesthesia treatment] team for deep
sedation/general anesthesia shall consist of the operating
dentist, a second person to monitor and observe the patient
and a third person to assist the operating dentist [, all of
whom shall be in the operatory with the patient during the
dental procedure 1.

2. Monitoring of the patient under deep sedation/general
anesthesia [ , including direct, visual observation of the patient

by a member of the team, ] is to begin | immediately-afterthe

patient-has—been—induced—and—a—maintenance—level-has
been-established prior to induction of anesthesia] and shall
take place continuously during the dental procedure [ and
recovery from anesthesial. The person who administered
the anesthesia [ or another licensed practitioner qualified to
administer the same level of anesthesia | must remain on the
premises of the dental facility until the patient has regained
consciousness and is discharged.

3. Monitoring deep sedation/general anesthesia shall
include the following: recording and reporting of blood
pressure, pulse, respiration and other vital signs to the
attending dentist.

18 VAC 60-20-120. Requirements to administer conscious
sedation;-intravenous-and-intramuscular.

A. Automatic qualification. Dentists qualified to administer
deep sedation/general anesthesia may administer conscious
sedation.

B. Educational requirements for administration of conscious
sedation by any method.

[ 1.1 A dentist may employ or use any method of conscious
sedation by meeting one of the following criteria:

[ HA-dentistmay-administerconscious-sedationupon a. |

Completion of training for this treatment modality
according to guidelines published by the American Dental
Association (Guidelines for Teaching the Comprehensive
Control of Anxiety and Pain in Dentistry—effective-October
4999) and-incorporated-by reference—in—this—chapter in
effect at the time the training occurred, while enrolled at an
approved accredited dental seheol program or while
enrolled in a post-doctoral university or teaching hospital
program-; or

[2 b. Completion of an approved continuing education
course consisting of 60 hours of didactic instruction plus the
management of at least 20 patients per participant,
demonstrating competency and clinical experience in
parenteral conscious sedation and management of a
compromised airway.  The course content shall be
consistent with guidelines published by the American Dental
Association (Guidelines for Teaching the Comprehensive
Control of Anxiety and Pain in Dentistry) in effect at the time
the training occurred. |

2. A dentist who was self-certified in anesthesia and conscious
sedation prior to January 1989 may continue to administer
[only] conscious sedation [ i#-he—completes—12-hours—of
approvea .Gs‘m g oaucal oR— i octy iE,ialEG . to
ad ii.HiSliaHG.H' OF-CORSEIOUS 'sr-:eahe 1 gj. Marh-31 .2665 i
GEHl.iS.l qu_amir—:e to—aaministe conseioUs sedation b*. a
segmisate rssted bi.t”s. EGGI!G sha ']’.]a“”a“' documentation

C. Educational requirement for enteral administration of
conscious sedation only. A dentist may administer conscious
sedation by an enteral method if he has completed [a an
approved continuing education | program of not less than [ 40
18] hours of [ elinical—training—for—this—treatment—rodality
according—to didactic instruction plus 20 clinically-oriented
experiences in enteral and/or combination inhalation-enteral
conscious sedation techniques. The course content shall be
consistent with] the guidelines published by the American
Dental  Association  (Guidelines for  Teaching the
Comprehensive Control of Anxiety and Pain in Dentistry) in
effect at the time the training occurred.

D. Additional training required. After [ March-31,-2005 (one
year from the effective date of this regulation) ], dentists who
administer conscious sedation shall hold current certification
in [ advanced resuscitation techniques, such as] Advanced
Cardiac Life Support [ from-the-American-Heart-Association |
as evidenced by a cettificate [ of completion ] posted with the
dental license [,] and current registration with the Drug
Enforcement Administration.
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E. Emergency equipment and techniques. A dentist who
administers conscious sedation shall be proficient in handling
emergencies and complications related to pain control
procedures, including the maintenance of respiration and
circulation, immediate establishment of an airway and
cardiopulmonary resuscitation, and shall maintain the following
emergency airway equipment in the dental facility:

1. Full face mask for children or adults, as appropriate for
the patient being treated;

2. Oral and nasopharyngeal airways;

3. Endotracheal tubes for children or adults, or both, with
appropriate connectors [—4- and] a laryngoscope with
reserve batteries and bulbs and appropriately sized
laryngoscope blades for children or adults, or both [ . In lieu
of a laryngoscope and endotracheal tubes, a dentist may
maintain airway adjuncts designed for the maintenance of a
patent airway and the direct delivery of positive pressure
oxygen;

4. Pulse oximetry;
5. Blood pressure monitoring equipment;
6. Pharmacologic antagonist agents; ]

[& 7.] Source of delivery of oxygen under controlled
positive pressure;

[ 6- 8. ] Mechanical (hand) respiratory bag; and

[# 9.] Appropriate emergency drugs for patient
resuscitation.

F. Monitoring requirements.

1. The [treatment administration] team for conscious
sedation shall consist of the operating dentist and a second
person to assist, monitor and observe the patient.

2. Monitoring of the patient under conscious sedation
[, including direct, visual observation of the patient by a
member of the team, ] is to [ begin prior to administration of
sedation, or if medication is self-administered by the patient,
when the patient arrives at the dental office and shall ] take
place continuously during the dental procedure [and
recovery from sedation]. The person who administers the
sedation [or another licensed practitioner qualified to
administer the same level of sedation] must remain on the
premises of the dental facility until the patient is responsive
and is discharged.

18 VAC 60-20-130. General-information- (Repealed.)

18 VAC 60-20-135. Ancillary personnel.

After [ Mareh-31,-2005 (one year from the effective date of this
regulation) 1, dentists who employ ancillary personnel to assist
in the administration and monitoring of any form of conscious
sedation or deep sedation/general anesthesia shall maintain
documentation that such personnel have:

1. Minimal training resulting in current certification in [ basic
resuscitation techniques, such as] Basic Cardiac Life
Support [ from-the-American-Heart-Association-and or] an
approved, clinically oriented course devoted primarily to
responding to clinical emergencies offered by an approved
provider of continuing education as set forth in 18 VAC 60-
20-50 C; or

2. Current certification as a certified anesthesia assistant
(CAA) by the American Association of Oral and Maxillofacial
Surgeons or the American Dental Society of Anesthesiology
(ADSA).

[ 18 VAC 60-20-190. Nondelegable duties; dentists.
Only licensed dentists shall perform the following duties:
1. Final diagnosis and treatment planning;

2. Performing surgical or cutting procedures on hard or soft
tissue;

3. Prescribing or
medicaments;

parenterally administering drugs or

4. Authorization of work orders for any appliance or
prosthetic device or restoration to be inserted into a
patient's mouth;
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5. Operation of high speed rotary instruments in the mouth;
6. Performing pulp capping procedures;

7. Administering and monitoring general anesthetics and
conscious sedation except as provided for in § 54.1-2701 of
the Code of Virginia and 18 VAC 60-20-107 C, 18 VAC 60-
20-110 F, and 18 VAC 60-20-120 F;

8. Administering nitrous oxide or inhalation

analgesia;

oxygen

9. Condensing, contouring or adjusting any final, fixed or
removable prosthodontic appliance or restoration in the
mouth;

10. Final positioning and attachment of orthodontic bonds
and bands;

11. Taking impressions for master casts to be used for
prosthetic restoration of teeth or oral structures;

12. Final cementation of crowns and bridges; and
13. Placement of retraction cord. ]
18 VAC 60-20-195. Radiation certification.

No person not otherwise licensed by this board shall place or
expose dental x-ray film unless he has (i) satisfactorily
completed a course or examination recognized by the
Commission on Dental Accreditation of the American Dental
Association, (ii) been certified by the American Registry of
Radiologic Technologists, (iii) satisfactorily completed a
course and passed an examination in compliance with

guidelines provided by the board, or (iv) passed-the-beard's

satisfactorily completed a radiation course and passed an
examination given by the Dental Assisting National Board. Any
certificate issued pursuant to satisfying the requirements of
this section shall be posted in plain view of the patient.

DOCUMENTS INCORPORATED BY REFERENCE

S! H'd.el 1es G'P reac 'E'g t. e Se;' preher SEIEeE ,Se!' he_ of
1995 Current Dental Terminology, Second Edition, 1995-

2000, Code on Dental Procedures and Nomenclature,
American Dental Association.

Requirements for Recognition of Dental Specialties and
National Certifying Boards for Dental Specialists, October
1995, American Dental Association.

VA.R. Doc. No. R02-176; Filed November 8, 2004, 12:36 p.m.

BOARD OF MEDICINE

Title of Requlation: 18 VAC 85-20. Regulations Governing
the Practice of Medicine, Osteopathy, Podiatry, and
Chiropractic (amending 18 VAC 85-20-30, 18 VAC 85-20-
40, 18 VAC 85-20-50, 18 VAC 85-20-80, 18 VAC 85-20-90,
18 VAC 85-20-100, 18 VAC 85-20-105; adding 18 VAC 85-
20-25, 18 VAC 85-20-26, 18 VAC 85-20-27, 18 VAC 85-20-28
and 18 VAC 85-20-29).

Statutory Authority: § 54.1-2400 of the Code of Virginia.

Public Hearing Date: January 21, 2005 - 8:15 a.m.
Public comments may be submitted until 5 p.m. on January
28, 2005.
(See Calendar of Events section
for additional information)

Agency Contact: William L. Harp, M.D., Executive Director,
Department of Health Professions, 6603 West Broad Street,
5th Floor, Richmond, VA 23230-1712, telephone (804) 662-
9908, FAX (804) 662-9943, or e-mail
william.harp@dhp.virginia.gov.

Basis: Section 54.1-2400 of the Code of Virginia provides the
Board of Medicine the authority to promulgate regulations to
administer the regulatory system.

In addition, §§ 54.1-2914, 54.1-2915, and 54.1-2916 of the
Code of Virginia establish grounds by which the board may
refuse to license or certify an applicant or take disciplinary
action against a current license or certificate holder. While
regulations on standards of conduct do not duplicate
standards set forth in law, they do supplement and interpret
the statutory provisions.

Purpose: The purpose of this regulatory action is to establish
in regulation the standards by which practitioners of the
healing arts must conduct their practice. In § 54.1-2914 A 7,
the Code of Virginia defines one grounds for a finding of
unprofessional conduct as "Conducts his practice in a manner
contrary to the standard of ethics of his branch of the healing
arts." The board has used the code of ethics of the American
Medical Association and other organizations as guidance but
has not specifically adopted ethical standards in regulation.
This regulatory action expands the current regulations on
standards of professional conduct, which already included
rules for advertising, recommending vitamins and minerals,
prescribing for weight loss, solicitation or remuneration in
exchange for referral, and sexual contact. Amended rules will
also provide standards relating to ethical behavior in the care
and treatment of patients, maintenance and disclosure of
records, and in the responsibility of a practitioner for
delegation of services to subordinates under their supervision.
Throughout the substance of these rules, there are measures
that will benefit patient health and safety. For example, a
patient’s health and safety may benefit from a requirement for
the practitioner to communicate and involve the patient in his
care, to fully inform the patient, and to maintain patient
information with confidentiality.

While the vast majority of practitioners conduct their practices
ethically, there are those who have not followed professional
standards for communicating and informing patients, for
maintaining accurate and legible records, for providing records
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in a timely manner, or for sexual contact with patients. Others
who seek to act professionally and ethically have been
desirous of specific guidance from the board on matters such
as the retention of records and prescribing for self and family.
With adoption of these rules, the board’s intent is to not only
protect the health, welfare and safety of the public against
inappropriate and unethical actions by its licensees, but also
to give regulatory guidance for practice in a professional
manner.

Substance: The substantive provisions of this regulatory
action include the following additions to Part Il, Standards of
Professional Conduct:

18 VAC 85-20-25. Treating and prescribing for self or family.
This section specifies the conditions under which it would be
ethical for a practitioner to prescribe for self or family,
including adherence to the law that requires a bona fide
practitioner-patient relationship and maintenance of a patient
record. Practitioner can prescribe Schedule VI drugs but
should not prescribe other scheduled drugs unless the
prescribing occurs in an emergency situation or in isolated
settings where there is no other qualified practitioner available
to the patient, or it is for a single episode of an acute illness
through one prescribed course of medication.

18 VAC 85-20-26. Patient records. Requirements for patient
records include compliance with provisions of § 32.1-127.1:03
related to the confidentiality and disclosure of patient records;
provision of records in a timely manner and in accordance
with applicable law; proper management and completion of
records; maintenance of records for a minimum of six years
following the last patient encounter with several exceptions;
informing all patients concerning the time frame for record
retention and destruction; and destruction in a manner that
protects patient confidentiality, such as by incineration or
shredding.

18 VAC 85-20-27. Confidentiality. The proposed regulation
prohibits a practitioner from willfully or negligently breaching
the confidentiality between a practitioner and a patient. If a
breach of confidence is required by applicable law or beyond
the control of the practitioner, it is not be considered negligent
or willful.

18 VAC 85-20-28. Practitioner-patient communication;
termination of relationship.  Subsection A sets out the
standards for ethical communication with patients to include
provision of accurate information to patients in terms that are
understandable and encourage participation. It would be
unethical for a practitioner to deliberately make a false or
misleading statement regarding the practitioner’s skill or the
efficacy or value of a medication, treatment, or procedure
prescribed or directed by the practitioner in the treatment of
any disease or condition.

Before surgery or any invasive procedure is performed, there
is a requirement for informed consent in accordance with the
policies of the health care entity and a requirement to inform
patients of the risks, benefits, and alternatives. Provisions
allow for consent from a legally authorized representative in
lieu of the patient under certain circumstances and for an
exception to the requirement for consent prior to performance
of surgery or an invasive procedure in an emergency situation

when a delay in obtaining consent would likely result in
imminent harm to the patient. For the purposes of this
provision, "invasive procedure" is defined. Practitioners must
adhere to requirements of § 32.1-162.18 of the Code of
Virginia for obtaining informed consent from patients prior to
involving them in research activities.

Subsection B provides the professional standard for
termination of the practitioner/patient relationship by either
party and requires the practitioner to make a copy of the
patient record available.

18 VAC 85-20-29. Practitioner responsibility. This section lists
practitioner actions that are considered irresponsible and
unethical, including knowingly allowing subordinates to
jeopardize patient safety or provide patient care outside of the
subordinate’s scope of practice or area of responsibility;
engaging in an egregious pattern of disruptive behavior or
interaction in a health care setting that interferes with patient
care; or exploiting the practitioner/patient relationship for
personal gain.

In most of the current regulations for ethical standards, it is
stated that "it shall be unprofessional conduct for a licensee
to..." In its review of the regulations, the board determined
that the standard of conduct should be stated and then a
violation of the regulation, as determined in a case decision by
the board, would provide grounds for disciplinary action.
Accordingly, changes in terminology are applied to current
regulations.

Additionally, substantive changes were made in the following
sections:

18 VAC 85-20-30. Advertising ethics. There is a new
requirement for practitioner responsibility and accountability
for the validity and truthfulness of the content of an
advertisement to ensure that it is not deceptive, misleading or
false.

18 VAC 85-20-40. Vitamins, minerals and food supplements.
Rather than requiring that the rationale for use of vitamins,
minerals or food supplements be therapeutically proven and
not experimental, the amended regulation requires that
recommendation or direction for such be based upon a
reasonable expectation that use will result in a favorable
patient outcome, including preventive practices, and that a
greater benefit will be achieved than that which can be
expected without such use. The amended regulation is more
reasonable and in keeping with the accepted standard for a
recommendation.

The current rule prohibits recommending "toxic" doses, which
is problematic and ill-defined. The amended rule would
prohibit a recommended dose that would be contraindicated
based on the individual patient’s overall medical condition and
medications.

18 VAC 85-20-90. Pharmacotherapy for weight loss. The
rules for prescribing "anorectic" drugs are amended to refer to
all "controlled substances," Schedules Il through VI, used for
the purpose of weight reduction or control in the treatment of
obesity, since many of the current drugs are not "anorectics."
The conditions that must be met include performance of an
appropriate history and a review of laboratory work, as
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indicated, including testing for thyroid function. Rather than
requiring an EKG for every patient, the amended rule requires
an electrocardiogram to be performed and interpreted within
90 days of initial prescribing for treatment of obesity if the drug
could adversely affect cardiac function.

Rather than weighing the patient at least once a month as is
currently required, the amended rule requires that the patient
be seen within the first 30 days following initiation of
pharmacotherapy for weight loss and that the treating
physician direct the follow-up care, including the intervals for
patient visits and the continuation of or any subsequent
changes in pharmacotherapy. The prohibition against
prescribing amphetamine-like substances for use as an
anorectic agent in children under 12 years of age is
eliminated.

18 VAC 85-20-100. Sexual contact. The amended regulation
defines in subsection A what is meant by sexual contact for
purposes of interpreting statutory prohibitions in §§ 54.1-2914.
Subsection B specifies the prohibition against sexual contact
with a patient, and subsection C sets the rule concerning a
former patient.

Subsections D and E are new language and set the conditions
under which sexual contact between a practitioner and a key
third party or between a medical supervisor and a medical
trainee could constitute unprofessional conduct.

Issues: There are numerous advantages to the public
associated with the proposed regulatory action. By having
standards of conduct more clearly stated in regulation, all
consumers of services provided by licensees should benefit
from specific rules on communication with patients,
maintenance of accurate records, access to patient records,
confidentiality, and informed consent. In addition, the public is
better protected by amendments to rules on advertising,
pharmacotherapy for weight loss and sexual contact.

There are no disadvantages to the public of the proposed
standards of conduct for licensees of the board.

The primary advantage to the agency comes from a more
definitive set of standards of professional conduct for
licensees. For example, a standard for maintenance of
patient records and for prescribing for self and family will be
available to practitioners, who often call the board office for
guidance on these issues. Additionally, the board will be able
to rely on a clearer standard to cite in a disciplinary case in
which a practitioner may be guilty of unprofessional conduct.
In the past, the board has cited § 54.1-2914 (7), which states
that: "Any practitioner of the healing arts regulated by the
board shall be considered guilty of unprofessional conduct if
he...conducts his practice in a manner contrary to the
standards of ethics of his branch of the healing arts." Without
fully setting out the standards in regulation, it could be argued
that a licensee was expected to conduct himself and his
practice according to a standard that had not been adopted by
the regulatory board and was unknown to the licensee. More
explicit regulations on standards of professional conduct will
provide guidance for certain situations and more specific
grounds for disciplinary action if the standards are violated.

Department of Planning and Budget's Economic Impact

analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The proposed
regulations will expand the scope of professional ethical
standards to include treating and prescribing for self or family,
patient records, confidentiality, communication with patients
and termination of practitioner/patient relationship, and
practitioner responsibility. The proposed changes will also
update the current standards on advertising ethics, the use of
vitamins, minerals, and food supplements, the use of anabolic
steroids, referral ethics, the use of pharmacotherapy for
weight loss, sexual contact, and providing information to the
Board of Medicine upon request.

Estimated economic impact. These regulations contain
professional ethical standards for practice of medicine,
osteopathy, podiatry, and chiropractic. Recently, a disciplinary
sanction imposed by the Board of Medicine (the board) on one
of its regulants was overturned by the court of appeals based
in part because the board did not have regulations addressing
the standards of conduct related to the dispute.1 Prior to this
lawsuit, the board has been using the code of ethics of the
American Medical Association and of the other related
professional organizations as guidance, but its regulations did
not contain many of these ethical standards. As a result of
this court case, the board conducted an extensive review of
professional ethics used by the American Medical Association
and other related professional associations, reviewed the list
of 42 grounds for disciplinary action recommended by the
Federation of State Medical Boards, combed through the
standards already addressed in the Code of Virginia or the
regulations, and is proposing to expand the scope of ethical
standards to cover five new areas and to update standards in
eight existing areas.

In general, the proposed regulations will require that treating
or prescribing be based on a bona fide relationship; that
practitioners do not prescribe to himself or family nonschedule
VI drugs or narcotics except under certain circumstances; that
practitioners maintain, manage, and destroy patient records
according to the specific criteria to ensure patient
confidentiality; that practitioners do not breach the
practitioner/patient confidentiality; that practitioners do not
mislead or make deliberate false statements regarding the
medications, treatment, diagnosis, and prognosis; that the
practitioners present medical information in understandable
language to patients; that practitioners inform patients of the
risks, benefits, and alternatives before an invasive procedure;
that practitioners do not terminate their relationship with a

Analysis: The Department of Planning and Budget (DPB) has

" Court of Appeals of Virginia, Record No. 0016-02-2.
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patient without a notice allowing reasonable time for the
patient; that practitioners do not delegate tasks outside the
scope of a subordinate’s area; and that practitioners do not
exploit the practitioner/patient relationship for personal gain.

Furthermore, the proposed language will clarify and update
the ethics rules on: advertising; the use of vitamins, minerals,
and food supplements; the use of anabolic steroids;
solicitation or remuneration in exchange for referral;
pharmacotherapy for weight loss; sexual contact; and
providing information to the Board of Medicine. The proposed
changes under this category are mainly clarifications of the
current requirements.

Because this regulation will be expanded to address more
ethical standards and because it updates the existing
standards, it will probably be more informative regarding what
constitutes a breach of ethical standards and consequently
what may be subject to a disciplinary action. Most
practitioners are probably already in compliance with most of
the proposed standards and are not expected to be affected
significantly by the proposed changes on average. Even
though there may be a small number of regulants who may
have to change their practices to comply with the proposed
rules, the significance and the types of potential economic
effects are likely to be case specific. Thus, the compliance
costs may increase for some regulants by an unknown
amount. Also, the proposed changes may cause an increase
in the number of complaints and fact-finding investigations.
As a rough estimate, the Department of Health expects
approximately 7.6 additional informal hearings costing about
$22,897 per year.?

The proposed regulation requires that practitioners inform or
notify patients of the records retention schedule so patients
will be aware of when their records may be no longer
available. Given that a practitioner may have accumulated
thousands of inactive patients over the years, this requirement
seems to have the potential to create significant compliance
costs for some of the practitioners. Also, practitioners may not
have the accurate address information for most inactive
patients. Perhaps, the potential mailing costs of notifications
may be significantly reduced if the scope of this requirement is
limited to only active or recently active patients.

Some benefits may come from more clearly delineated and
stated ethical standards. More informative standards could
improve compliance and may provide a higher protection
against ethical misconduct for consumers, practitioners,
subordinates, and public in general. Also, having ethics
standards in regulations could serve as an insurance against
similar potential lawsuits that occurred in the past and could
improve the enforceability of disciplinary actions.

Businesses and entities affected. The proposed regulations
apply to approximately 29,106 doctors of medicine, 1,085
doctors of osteopathic medicine, 488 doctors of podiatry,
1,589 doctors of chiropractic, and 2,750 interns/residents.

2 The number of cases and the costs are estimated based on the percentage of
regulants affected by these regulations compared to the total number of
regulants for which similar ethical standards are proposed, 10 additional cases
expected for all professions, and expected cost of $3,000 per case.

Localities particularly affected. The proposed regulations
apply throughout the Commonwealth.

Projected impact on employment. The impact of proposed
regulations on employment depends on how significantly the
current practitioners will have to change their business
practices to comply with the proposed ethics standards.
Provided that most practitioners are already conducting their
businesses in compliance with the proposed regulations, no
significance effect on employment is expected.

Effects on the use and value of private property. The
proposed ethics standards should not have any significant
effect on the value of physical real property. Also, unless the
proposed regulations introduce significant compliance costs
on practitioners, no significant effect on the use and value of
practitioner businesses is expected.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Board of Medicine
concurs with the analysis of the Department of Planning and
Budget for the proposed regulation, 18 VAC 85-20,
Regulations Governing the Practice of Medicine, Osteopathic
Medicine, Podiatry and Chiropractic relating to standards of
professional conduct for licensees.

Summary:

The proposed amendments expand the current regulations
on professional conduct to include standards for treating
and prescribing for self and family; maintenance, retention
and release of patient records; patient confidentiality;
practitioner-patient communication and termination of that
relationship; and practitioner responsibilities. In addition,
substantive amendments are proposed for advertising
ethics, the recommendation for vitamins and minerals,
pharmacotherapy for weight loss, and sexual contact.

PART II.
STANDARDS OF PROFESSIONAL CONDUCT.

18 VAC 85-20-25. Treating and prescribing for self or
family.

A. Treating or prescribing shall be based on a bona fide
practitioner-patient relationship, and prescribing shall meet the
criteria set forth in § 54.1-3303 of the Code of Virginia.

B. A practitioner shall not prescribe a controlled substance to
himself or a family member, other than Schedule VI as defined
in § 54.1-3455 of the Code of Virginia, unless the prescribing
occurs in an emergency situation or in isolated settings where
there is no other qualified practitioner available to the patient,
or it is for a single episode of an acute illness through one
prescribed course of medication.

C. When treating or prescribing for self or family, the
practitioner shall maintain a patient record documenting
compliance with statutory criteria for a bona fide practitioner-
patient relationship.

18 VAC 85-20-26. Patient records.

A. Practitioners shall comply with the provisions of § 32.1-
127.1:03 of the Code of Virginia related to the confidentiality
and disclosure of patient records.
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B. Practitioners shall provide patient records to another
practitioner or to the patient or his authorized representative in
a timely manner in accordance with provisions of § 32.1-
127.1:03 of the Code of Virginia.

C. Practitioners shall properly manage patient records and
shall maintain timely, accurate, legible and complete patient
records.

D. Practitioners shall maintain a patient record for a minimum
of six years following the last patient encounter with the
following exceptions:

1. Records of a minor child, including immunizations, which
shall be maintained until the child reaches the age of 18 or
the age of emancipation, whichever comes first, except the
minimum time for record retention shall be six years
regardless of the age of the child at the last patient
encounter;

2. Records that have previously been transferred to another
practitioner or health care provider or provided to the patient
or his legally authorized representative; or

3. Records that are required by contractual obligation or
federal law to be maintained for a longer period of time.

E. From (insert effective date of regulations) practitioners shall
post information or in some manner inform all patients
concerning the time frame for record retention and
destruction.  Patient records shall only be destroyed in a
manner that protects patient confidentiality, such as by
incineration or shredding.

F. When a practitioner is closing, selling or relocating his
practice, he shall meet the requirements of § 54.1-2405 of the
Code of Virginia for giving notice that copies of records can be
sent to any like-regulated provider of the patient's choice or
provided to the patient.

18 VAC 85-20-27. Confidentiality.

A practitioner shall not willfully or negligently breach the
confidentiality between a practitioner and a patient. A breach
of confidence that is required by applicable law or beyond the
control of the practitioner shall not be considered negligent or
willful.

18 VAC 85-20-28. Practitioner-patient communication;
termination of relationship.

A. Communication with patients.

1. Except as provided in § 32.1-127.1:03 F of the Code of
Virginia, a practitioner shall accurately inform patients or
their legally authorized representative of any medical
diagnoses, prognosis and prescribed treatment or plan of
care. A practitioner shall not deliberately make a false or
misleading statement regarding the practitioner’s skill or the
efficacy or value of a medication, treatment, or procedure
prescribed or directed by the practitioner in the treatment of
any disease or condition.

2. Practitioners shall present information relating to the
patient’s care to a patient or his legally authorized
representative in understandable terms and encourage
participation in the decisions regarding the patient’s care.

3. Before surgery or any invasive procedure is performed,
informed consent shall be obtained from the patient in
accordance with the policies of the health care entity.
Practitioners shall inform patients of the risks, benefits, and
alternatives of the recommended surgery or invasive
procedure that a reasonably prudent practitioner practicing
in Virginia in the same or a similar specialty would tell a
patient.

a. In the instance of a minor or a patient who is incapable
of making an informed decision on his own behalf or is
incapable of communicating such a decision due to a
physical or mental disorder, the legally authorized person
available to give consent shall be informed and the
consent documented.

b. An exception to the requirement for consent prior to
performance of surgery or an invasive procedure may be
made in an emergency situation when a delay in
obtaining consent would likely result in imminent harm to
the patient.

c. For the purposes of this provision, "invasive procedure”
means any diagnostic or therapeutic procedure
performed on a patient that is not part of routine, general
care and for which the usual practice within the health
care entity is to document specific informed consent from
the patient or surrogate decision maker prior to
proceeding.

4. Practitioners shall adhere to requirements of § 32.1-
162.18 of the Code of Virginia for obtaining informed
consent from patients prior to involving them as subjects in
human research that affects their care.

B. Termination of the practitioner/patient relationship.

1. The practitioner or the patient may terminate the
relationship. In either case, the practitioner shall make a
copy of the patient record available, except in situations
where denial of access is allowed by law.

2. Except as provided in § 54.1-2962.2 of the Code of
Virginia, a practitioner shall not terminate the relationship or
make his services unavailable without documented notice to
the patient that allows for a reasonable time to obtain the
services of another practitioner.

18 VAC 85-20-29. Practitioner responsibility.
A. A practitioner shall not:

1. Knowingly allow subordinates to jeopardize patient safety
or provide patient care outside of the subordinate’s scope of
practice or area of responsibility. Practitioners shall
delegate patient care only to subordinates who are properly
trained and supervised;

2. Engage in an egregious pattern of disruptive behavior or
interaction in a health care setting that interferes with
patient care or could reasonably be expected to adversely
impact the quality of care rendered to a patient; or

3. Exploit the practitioner/patient relationship for personal
gain.
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B. Advocating for patient safety or improvement in patient care
within a health care entity shall not constitute disruptive
behavior provided the practitioner does not engage in
behavior prohibited in subdivision A 2 of this section.

18 VAC 85-20-30. Advertising ethics.

A. Any statement specifying a fee, whether standard,
discounted or free, for professional services which does not
include the cost of all related procedures, services and
products which, to a substantial likelihood, will be necessary
for the completion of the advertised service as it would be
understood by an ordinarily prudent person shall be deemed
to be deceptive or misleading, or both. Where reasonable
disclosure of all relevant variables and considerations is
made, a statement of a range of prices for specifically
described services shall not be deemed to be deceptive or
misleading.

B. Advertising a discounted or free service, examination, or
treatment and charging for any additional service,
examination, or treatment which that is performed as a result
of and within 72 hours of the initial office visit in response to
such advertisement is unprofessional conduct unless such
professional services rendered are as a result of a bonafide
emergency. This provision may not be waived by agreement
of the patient and the practitioner.

C. Advertisements of discounts shall disclose the full fee that
has been discounted. @ The practitioner shall maintain
documented evidence to substantiate the discounted fees and
shall make such information available to a consumer upon
request.

D. A licensee or certificate holder's authorization of or use in
any advertising for his practice of the term "board certified" or
any similar words or phrase calculated to convey the same
meaning shall constitute misleading or deceptive advertising
under § 54.1-2914 of the Code of Virginia, unless the licensee
or certificate holder discloses the complete name of the
specialty board which conferred the aforementioned
certification.

E. It shall-be considered-unprofessional-conduct for A licensee
of the board to—publish—an—advertisement—which shall not

advertise information that is false, misleading, or deceptive.
For an advertisement for a single practitioner, it shall be
presumed that the practitioner is responsible and accountable
for the validity and truthfulness of its content. —For an
advertisement for a practice in which there is more than one
practitioner, the name of the practitioner or practitioners
responsible and accountable for the content of the
advertisement shall be documented and maintained by the
practice for at least two years.

18 VAC  85-20-40.
supplements.

A. The use-orrecommendations recommendation or direction
for the use of vitamins, minerals or food supplements and the
rationale for that use-er recommendation shall be documented
by the practitioner. The rationale—for—said—use—must—be
therapeutically-proven—and-not-experimental recommendation
or direction shall be based upon a reasonable expectation that
such use will result in a favorable patient outcome, including

Vitamins, minerals and food

preventive practices, and that a greater benefit will be
achieved than that which can be expected without such use.

B. Vitamins, minerals, or food supplements, or a combination
of the three, shall not be sold, dispensed, recommended,
prescribed, or suggested in toxie doses that would be
contraindicated based on the individual patient’s overall
medical condition and medications.

C. The practitioner shall conform to the standards of his
particular branch of the healing arts in the therapeutic
application of vitamins, minerals or food supplement therapy.

18 VAC 85-20-50. Anabolic steroids.

{t-shall-be-considered-unprofessional-conduct-for-a-licensee-of
the—beoard—to A practitioner shall not sell, prescribe, or
administer anabolic steroids to any patient for other than
accepted therapeutic purposes.

18 VAC 85-20-80.
exchange for referral.

Solicitation or remuneration in

te A practitioner shall not knowingly and willfully solicit or
receive any remuneration, directly or indirectly, in return for
referring an individual to a facility or institution as defined in
§ 37.1-179 of the Code of Virginia, or hospital as defined in
§ 32.1-123 of the Code of Virginia.

Remuneration shall be defined as compensation, received in
cash or in kind, but shall not include any payments, business
arrangements, or payment practices allowed by Fitle 42; USC
§ 1320a-7b(b) ef-the-United-States-Code, as amended, or any
regulations promulgated thereto.

18 VAC 85-20-90. Pharmacotherapy for weight loss.

A. lt-shall-be-unprofessional-conduct for-a physician-to A
practitioner shall not prescribe amphetamine, Schedule II, for
the purpose of weight reduction or control.

B. H—shall-be—unprofessional-conductfora—physicianto A
practitioner shall not prescribe anerectic—drugs controlled
substances, Schedules IIl through VI, for the purpose of
weight reduction or control in the treatment of obesity, unless
the following conditions are met:

1. A—comprehensive An appropriate history; and physical
examination, and—interpreted—electrocardiogram are
performed and recorded at the time of initiation of treatment
pharmacotherapy for obesity by the prescribing physician,
and the physician reviews the results of laboratory work, as
indicated, including testing for thyroid function;

2. If the drug to be prescribed could adversely affect cardiac
function, the physician shall review the results of an
electrocardiogram performed and interpreted within 90 days
of initial prescribing for treatment of obesity;

2- 3. A diet and exercise program for weight loss is
prescribed and recorded;

3- 4. The patient is weighed-at-least-once—a—meonth seen

within  the first 30 days following initiation of
pharmacotherapy for weight loss by the prescribing
physician or a licensed practitioner with prescriptive
authority working under the supervision of the prescribing
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physician, at which time a recording shall be made of blood
pressure, pulse, and any other tests as may be necessary
for monitoring potential adverse effects of drug therapy;

b- 5. The treating physician shall direct the follow-up care,
including the intervals for patient visits and the continuation
of or any subsequent changes in pharmacotherapy.
Continuation of prescribing for treatment of obesity shall
occur only if the patient has continued progress toward
achieving or maintaining a target weight; and e: has no
significant adverse effects from the prescribed program.

&It .SI all—be—unp oressioRa—eo duct—or—a—physician—o
prese |b_e af p.netall_lle ke subzsta ces Fle .use as—at
18 VAC 85-20-100. Sexual contact with-patients.

A. For purposes of § 54.1-2914 A 7 and A 46 14 of the Code
of Virginia and this section, sexual contact between—a
practitioner-and-a-patient includes, but is not limited to, sexual

behavior or involvement—with—a—patientincluding verbal or
physical behavior which that:

1. May reasonably be interpreted as intended for the sexual
arousal or gratification of the practitioner, the patient, or
both; or

2. May reasonably be interpreted as romantic involvement
with a patient regardless of whether such involvement
occurs in the professional setting or outside of it.

B. Sexual contact with a patient.

1. The determination of when a person is a patient for
purposes of § 54.1-2914 A 146 14 of the Code of Virginia is
made on a case-by-case basis with consideration given to
the nature, extent, and context of the professional
relationship between the practitioner and the person. The
fact that a person is not actively receiving treatment or
professional services from a practitioner is not determinative
of this issue. A person is presumed to remain a patient until
the patient-practitioner relationship is terminated.

2. The consent to, initiation of, or participation in sexual
behavior or involvement with a practitioner by a patient does
not change the nature of the conduct nor negate the
statutory prohibition.

Sexual contact between a practitioner and a former patient
after termination of the practitioner-patient relationship may
still constitute unprofessional conduct if the sexual contact is a
result of the exploitation of trust, knowledge, or influence of
emotions derived from the professional relationship.

D. Sexual contact between a practitioner and a key third party
shall constitute unprofessional conduct if the sexual contact is
a result of the exploitation of trust, knowledge or influence
derived from the professional relationship or if the contact has
had or is likely to have an adverse effect on patient care. For
purposes of this section, key third party of a patient means
spouse or partner, parent or child, guardian, or legal
representative of the patient.

E. Sexual contact between a medical supervisor and a
medical trainee shall constitute unprofessional conduct if the
sexual contact is a result of the exploitation of trust,
knowledge or influence derived from the professional
relationship or if the contact has had or is likely to have an
adverse effect on patient care.

18 VAC 85-20-105. Refusal to provide information.

A practitioner shall not willfully refuse to provide information or
records as requested or required by the board or its
representative pursuant to an investigation or to the
enforcement of a statute or regulation.

NOTICE: The forms used in administering 18 VAC 85-20,
Regulations Governing the Practice of Medicine, Osteopathy,
Podiatry, and Chiropractic, are not being published due to the
number of forms; however, the name of each form is listed
below. The forms are available for public inspection at the
Board of Medicine, 6603 W. Broad Street, Richmond, Virginia,
or at the office of the Registrar of Regulations, General
Assembly Building, 2nd Floor, Richmond, Virginia.

FORMS

Instructions for Completing Application to Practice Medicine
for Graduates of Approved Institutions (rev. 7/03).

Instructions for Completing an Application to Practice
Medicine for Graduates of Nonapproved Institutions (rev.
7/03).

Instructions for Completing PMLEXIS Examination/License
Application (rev. 7/03).

Information for Completing Chiropractic Endorsement

Application (rev. 7/03).

Instructions for Completing Podiatry Endorsement Application
(rev. 7/03).

Instructions for Completing Osteopathic Medicine Licensure
Application (rev. 7/03).

Form A, Claims History Sheet (rev. 12/02).

Form B, Activity Questionnaire (rev. 12/02).

Form C, Clearance from Other State Boards (rev. 12/02).
Form E, Disciplinary Inquiry (rev. 12/02).

Application for a License to Practice Medicine and Surgery
(rev. 7/03).

Application for a License to Practice Osteopathic Medicine
(rev. 7/03).
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Application for a License to Practice Podiatry (rev. 7/03).
Application for a License to Practice Chiropractic (rev. 7/03).

Form H, Virginia Request for Podiatry Disciplinary Action (rev.
403 4/04).

Form |, National Board of Podiatric Medical
Request for Scores on Part | and Il (rev. 1/03).

Examiners

Requirements and Instructions for an Intern/Resident License
(rev. 3/04).

Intern/Resident, Form A, Memorandum from Associate Dean
of Graduate Medical Education (rev. 3/04).

Intern/Resident, Form B, Certificate of Professional Education
(rev. 3/04).

Application for a Temporary License for Intern/Resident
Training Program (rev. 3/04).

Form G, Intern Resident, Request for Status Report of
ECFMG Certification (eff. 3/04).

Form H, Report of Clinical Rotations (rev. 12/02).
Transfer Request, Intern Resident (eff. 3/04).

Instructions for Completing an Application for a Limited
License to Practice-Medicine-as-a-Full-time-Faculty- Member-or
as-aFull-time-Fellow Foreign Medical Graduates Pursuant to
54.1-2936 (rev. 3/03 3/04).

Application for a Limited License to PracticeMedicine—as—a
Full-timeFaculty - Member—or—as—aFull-time—Fellow Foreign
Medical Graduates Pursuant to 54.1-2936 (rev. 2/63 3/04).

Form G, Request for Status Report of Educational
Commission for Foreign Medical Graduates Certification (rev.
42/02 3/04).

Form L, Certificate of Professional Education (rev. 42/02
9/04).

Continued Competency Activity and Assessment Form (rev.
4/00).

Instructions for Reinstatement of Medicine and Surgery
Licensure Application (rev. #03 3/04).

Application for Reinstatement of License to Practice Medicine
(rev. #03 3/04).

Form A, MD Reinstatement, Claims History Sheet (rev. +/63
3/04).

Form B, MD Reinstatement, Activity Questionnaire Form (rev.
1063 3/04).

Form C, MD Reinstatement, State Questionnaire Form (rev.
103 2/04).

MD Reinstatement, Disciplinary Inquiries to Federation of
State Medical Boards (rev. +#03 3/04).

Instructions for Reinstatement of Osteopathy Medicine
Licensure Application (rev. 703 2/04).

Application for Reinstatement of License to Practice
Osteopathy Osteopathic Medicine (rev. #03 3/04).

Form A, Osteopathy Reinstatement, Claims History (rev. 3/63
3/04).

Instructions for Reinstatement of Chiropractic Licensure
Application (rev. #03 2/04).

Application for Reinstatement of License to Practice as a
Chiropractor (rev. #03 3/04).

Instructions for Reinstatement of
Application (rev. 03 3/04).

Application for Reinstatement of License to Practice Podiatry
(rev. HO3 3/04).

Application for Reinstatement of License to Practice
Medicine/Osteopathy After Petition for Reinstatement Denied
or License Revoked (rev. 3/03).

Podiatry Licensure

Application for Reinstatement of License to Practice
Medicine/Osteopathy (rev. 2/03).
Application for Reinstatement of License to Practice

Chiropractic (rev. 3/03).

Renewal Notice and Application, 0101 Medicine and Surgery
(rev. 7/03).

Renewal Notice and Application,
Surgery (rev. 7/03).

0102 Osteopathy and

Renewal Notice and Application, 0103 Podiatry (rev. 7/03).
Renewal Notice and Application, 0104 Chiropractic (rev. 7/03).

Renewal 0108 Naturopath (rev.

12/02).

Renewal Notice and Application, 0109 University and Limited
License (rev. 12/02).

Renewal Notice and Application, 0116 Interns and Residents
(rev. 12/02).

Application for Registration for Volunteer Practice (eff. 12/02).

Notice and Application,

Sponsor Certification for Volunteer Registration (eff. 1/03).

Guidelines for Completing the Practitioner Profile

Questionnaire (rev. 12/02).
Practitioner's Help Section (rev. 11/02).

Practitioner Questionnaire (rev. 11/02).
VA.R. Doc. No. R03-263; Filed November 8, 2004, 12:38 p.m.

* kkkkkkKk

Title of Regulation: 18 VAC 85-40. Regulations Governing
the Practice of Respiratory Care Practitioners (adding
18 VAC 85-40-85 through 18 VAC 85-40-91).

Statutory Authority: § 54.1-2400 of the Code of Virginia.

Public Hearing Date: January 21, 2005 - 8:15 a.m.
Public comments may be submitted until 5 p.m. on January
28, 2005.
(See Calendar of Events section
for additional information)
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Agency Contact: William L. Harp, M.D., Executive Director,
Department of Health Professions, 6603 West Broad Street,
5th Floor, Richmond, VA 23230-1712, telephone (804) 662-
9908, FAX (804) 662-9943, or e-mail
william.harp@dhp.virginia.gov.

Basis: Section 54.1-2400 of the Code of Virginia provides the
Board of Medicine the authority to promulgate regulations to
administer the regulatory system.

In addition, §§ 54.1-2914, 54.1-2915, and 54.1-2916 of the
Code of Virginia establish grounds by which the board may
refuse to license or certify an applicant or take disciplinary
action against a current license or certificate holder. While
regulations on standards of conduct do not duplicate
standards set forth in law, they do supplement and interpret
the statutory provisions.

Purpose: The purpose of this regulatory action is to establish
in regulation the standards by which practitioners of the
healing arts must conduct their practice. Section 54.1-2914 A
7 of the Code of Virginia defines one grounds for a finding of
unprofessional conduct as "Conducts his practice in a manner
contrary to the standard of ethics of his branch of the healing
arts." The board has used the code of ethics of the American
Medical Association and other organizations as guidance but
has not specifically adopted ethical standards in regulation.
Amended rules will provide standards relating to ethical
behavior in the care and treatment of patients, maintenance
and disclosure of records, and in the responsibility of a
practitioner for delegation of services to subordinates under
their supervision. Throughout the substance of these rules,
there are measures that will benefit patient health and safety.
For example, a patient’s health and safety may benefit from a
requirement for the practitioner to communicate and involve
the patient in his care, to fully inform the patient, and to
maintain patient information with confidentiality.

While the vast majority of practitioners conduct their practices
ethically, there are those who have not followed professional
standards for communicating and informing patients, for
maintaining accurate and legible records, for providing records
in a timely manner, or for sexual contact with patients. Others
who seek to act professionally and ethically have been
desirous of specific guidance from the board on matters such
as the retention of records and informed consent. With
adoption of these rules, the board’s intent is to not only protect
the health, welfare and safety of the public against
inappropriate and unethical actions by its licensees, but also
to give regulatory guidance for practice in a professional
manner.

Substance: The substantive provisions of this regulatory
action include the following standards for professional
conduct:

18 VAC 85-40-85. Confidentiality. The proposed regulation
prohibits a practitioner from willfully or negligently breaching
the confidentiality between a practitioner and a patient. If a
breach of confidence is required by applicable law or beyond
the control of the practitioner, it is not considered negligent or
willful.

18 VAC 85-40-86. Patient records. Proposed regulations set
requirements for confidentiality and disclosure of patient

records; maintenance of accurate, timely records; record
retention for a minimum of six years with certain exceptions;
and appropriate destruction of records.

18 VAC 85-40-87. Practitioner-patient communication;
termination of relationship.  Subsection A sets out the
standards for ethical communication with patients to include
provision of accurate information to patients in terms that are
understandable and encourage participation. It would be
unethical for a practitioner to deliberately make a false or
misleading statement regarding the practitioner’s skill or the
efficacy or value of a medication, treatment, or procedure
prescribed or directed by the practitioner in the treatment of
any disease or condition.

Before any invasive procedure is performed, there is a
requirement for informed consent in accordance with the
policies of the health care entity and a requirement to inform
patients of the risks, benefits, and alternatives. Provisions
allow for consent from a legally authorized representative in
lieu of the patient under certain circumstances and for an
exception to the requirement for consent prior to performance
of an invasive procedure in an emergency situation when a
delay in obtaining consent would likely result in imminent harm
to the patient. For the purposes of this provision, "invasive
procedure" is defined. Practitioners must adhere to
requirements of § 32.1-162.18 of the Code of Virginia for
obtaining informed consent from patients prior to involving
them in research activities.

Subsection B provides the professional standard for
termination of the practitioner/patient relationship by either
party and requires the practitioner to make a copy of the
patient record available.

18 VAC 85-40-88. Practitioner responsibility. This section lists
practitioner actions that are considered irresponsible and
unethical, including knowingly allowing subordinates to
jeopardize patient safety or provide patient care outside of the
subordinate’s scope of practice or area of responsibility;
engaging in an egregious pattern of disruptive behavior or
interaction in a health care setting that interferes with patient
care; or exploiting the practitioner/patient relationship for
personal gain.

18 VAC 85-40-89. Solicitation or remuneration in exchange for
referral.  Proposed regulations are identical to current
requirements for licensees regulated under 18 VAC 85-20
(doctors of medicine, osteopathic medicine, podiatry and
chiropractic). There is a prohibition on knowingly and willfully
soliciting or receiving any remuneration for referral of an
individual to a health care facility or institution.

18 VAC 85-40-90. Sexual contact. Proposed regulations
define in subsection A what is meant by sexual contact for
purposes of interpreting statutory prohibitions in § 54.1-2914
of the Code of Virginia. Subsection B specifies the prohibition
against sexual contact with a patient, and subsection C sets
the rule concerning a former patient.

Subsections D and E set the conditions under which sexual
contact between a practitioner and a key third party or
between a medical supervisor and a medical trainee could
constitute unprofessional conduct.
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18 VAC 85-40-91. Refusal to provide information. The
proposed regulation is identical to current requirements for
licensees regulated under 18 VAC 85-20; it makes it
unprofessional conduct to refuse to provide information or
records as requested or required by the board or one of its
investigators in the enforcement of law and regulation.

Issues: There are numerous advantages to the public
associated with the proposed regulatory action. By having
standards of conduct more clearly stated in regulation, all
consumers of services provided by licensees should benefit
from specific rules on communication with patients,
maintenance of accurate records, access to patient records,
confidentiality, sexual contact, and informed consent.

There are no disadvantages to the public of the proposed
standards of conduct for licensees of the board.

The primary advantage to the agency comes from a more
definitive set of standards of professional conduct for
licensees. For example, a standard for retention of patient
records will be available to practitioners, who often call the
board office for guidance on these issues. Additionally, the
board will be able to rely on a clearer standard to cite in a
disciplinary case in which a practitioner may be guilty of
unprofessional conduct. In the past, the board has cited
§ 54.1-2914 A 7, which states that: "Any practitioner of the
healing arts regulated by the board shall be considered guilty
of unprofessional conduct if he...conducts his practice in a
manner contrary to the standards of ethics of his branch of the
healing arts." Without fully setting out the standards in
regulation, it could be argued that a licensee was expected to
conduct himself and his practice according to a standard that
had not been adopted by the regulatory board and was
unknown to the licensee. More explicit regulations on
standards of professional conduct will provide guidance for
certain situations and more specific grounds for disciplinary
action if the standards are violated.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The proposed
regulations will establish professional ethical standards for
patient records, confidentiality, communication with patients
and termination of practitioner/patient relationship, practitioner
responsibility, referral ethics, sexual contact, and providing
information to the Board of Medicine upon request.

Estimated economic impact. These regulations contain
professional ethical standards for practice of respiratory care.

Recently, a disciplinary sanction imposed by the Board of
Medicine (the board) on one of its regulants was overturned
by the court of appeals based in part because the board did
not have regulations addressing the standards of conduct

related to the dispute.1 Prior to this lawsuit, the board has
been using the code of ethics of the American Medical
Association and of the other related professional organizations
as guidance, but its regulations did not contain many of these
ethical standards. As a result of this court case, the board
conducted an extensive review of professional ethics used by
the American Medical Association and other related
professional associations, reviewed the list of 42 grounds for
disciplinary action recommended by the Federation of State
Medical Boards, combed through the standards already
addressed in the Code of Virginia or the regulations, and is
proposing to establish ethical standards to cover seven areas.

In general, the proposed regulations will require that
practitioners maintain, manage, and destroy patient records
according to the specific criteria to ensure patient
confidentiality; that practitioners do not breach the
practitioner/patient confidentiality; that practitioners do not
mislead or make deliberate false statements regarding the

medications, treatment, diagnosis, and prognosis; that
practitioners inform patients of the risks, benefits, and
alternatives before an invasive procedure; that the

practitioners present medical information in understandable
language to patients; that practitioners do not terminate their
relationship with a patient without a notice allowing reasonable
time for the patient; that practitioners do not delegate tasks
outside the scope of a subordinate’s area; that practitioners do
not exploit the practitioner/patient relationship for personal
gain; that practitioners do not seek remuneration in exchange
for referral; that practitioners do not have sexual contact with
patients or with supervisees, if that relationship would have an
adverse affect on patient care; and that practitioners provide
information to the Board of Medicine if requested.

The proposed changes will establish explicit standards the
board is currently using as guidance. Because this regulation
will establish more clearly the scope of ethical standards, it will
probably be more informative regarding what constitutes a
breach of ethical standards and consequently what may be
subject to a disciplinary action. Most practitioners are
probably already in compliance with most of the proposed
standards and are not expected to be affected significantly by
the proposed changes on average. Even though there may
be a small number of regulants who may have to change their
practices to comply with the proposed rules, the significance
and the types of potential economic effects are likely to be
case specific. Thus, the compliance costs may increase for
some regulants by an unknown amount. Also, the proposed
changes may cause an increase in the number of complaints
and fact-finding investigations. As a rough estimate, the
Department of Health expects approximately 0.7 additional
informal hearings costing about $2,030 per year.2

" Court of Appeals of Virginia, Record No. 0016-02-2.

2 The number of cases and the costs are estimated based on the percentage of
regulants affected by these regulations compared to the total number of
regulants for which similar ethical standards are proposed, 10 additional cases
expected for all professions, and expected cost of $3,000 per case.
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The proposed regulation requires that practitioners inform or
notify patients of the records retention schedule so patients
will be aware of when their records may be no longer
available. Given that a practitioner may have accumulated
thousands of inactive patients over the years, this requirement
seems to have the potential to create significant compliance
costs for some of the practitioners. Also, practitioners may not
have the accurate address information for most inactive
patients. Perhaps, the potential mailing costs of notifications
may be significantly reduced if the scope of this requirement is
limited to only active or recently active patients.

Some benefits may come from more clearly delineated and
stated ethical standards. More informative standards could
improve compliance and may provide a higher protection
against ethical misconduct for consumers, practitioners,
subordinates, and public in general. Also, having ethics
standards in regulations could serve as an insurance against
similar potential lawsuits that occurred in the past and could
improve the enforceability of disciplinary actions.

Businesses and entities affected. The proposed regulations
apply to approximately 3,104 respiratory care practitioners.

Localities particularly affected. The proposed regulations
apply throughout the Commonwealth.

Projected impact on employment. The impact of proposed
regulations on employment depends on how significantly the
current practitioners will have to change their business
practices to comply with the proposed ethics standards.
Provided that most practitioners are already conducting their
businesses in compliance with the proposed regulations, no
significance effect on employment is expected.

Effects on the use and value of private property. The
proposed ethics standards should not have any significant
effect on the value of physical real property. Also, unless the
proposed regulations introduce significant compliance costs
on practitioners, no significant effect on the use and value of
practitioner businesses is expected.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Board of Medicine
concurs with the analysis of the Department of Planning and
Budget for the proposed regulation, 18 VAC 85-40,
Regulations Governing the Practice of Respiratory Care
relating to standards of professional conduct for licensees.

Summary:

The proposed amendments establish standards for
professional conduct including maintenance, retention and
release of patient records; patient confidentiality;
practitioner-patient communication and termination of that
relationship; solicitation or remuneration for referrals; sexual
contact; and practitioner responsibilities.

PART V.
STANDARDS OF PROFESSIONAL CONDUCT.

18 VAC 85-40-85. Confidentiality.

A practitioner shall not willfully or negligently breach the
confidentiality between a practitioner and a patient. A breach
of confidence that is required by applicable law or beyond the

control of the practitioner shall not be considered negligent or
willful.

18 VAC 85-40-86. Patient records.

A. Practitioners shall comply with the provisions of § 32.1-
127.1:03 of the Code of Virginia related to the confidentiality
and disclosure of patient records.

B. Practitioners shall provide patient records to another
practitioner or to the patient or his authorized representative in
a timely manner in accordance with provisions of § 32.1-
127.1:03 of the Code of Virginia.

C. Practitioners shall properly manage and keep timely,
accurate, legible and complete patient records.

D. Practitioners who are employed by a health care institution
or other entity in which the individual practitioner does not own
or maintain his own records shall maintain patient records in
accordance with the policies and procedures of the employing
entity.

E. Practitioners who are self-employed or employed by an
entity in which the individual practitioner owns and is
responsible for patient records shall:

1. Maintain a patient record for a minimum of six years
following the last patient encounter with the following
exceptions:

a. Records of a minor child, including immunizations,
which shall be maintained until the child reaches the age
of 18 or the age of emancipation, whichever comes first,
except the minimum time for record retention shall be six
years regardless of the age of the child at the last patient
encounter;

b. Records that have previously been transferred to
another practitioner or health care provider or provided to
the patient; or

¢. Records that are required by contractual obligation or
federal law to be maintained for a longer period of time.

2. From (insert effective date of regulations), post
information or in some manner inform all patients
concerning the time frame for record retention and
destruction. Patient records shall only be destroyed in a
manner that protects patient confidentiality, such as by
incineration or shredding.

3. When closing, selling or relocating his practice, meet the
requirements of § 54.1-2405 of the Code of Virginia for
giving notice that copies of records can be sent to any like-
regulated provider of the patient's choice or provided to the
patient.

18 VAC 85-40-87. Practitioner-patient communication;
termination of relationship.

A. Communication with patients.

1. Except as provided in § 32.1-127.1:03 F of the Code of
Virginia, a practitioner shall accurately present information
to a patient or his legally authorized representative in terms
that are understandable and encourage participation in
decisions regarding the patient’s care.
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2. A practitioner shall not deliberately make a false or
misleading statement regarding the practitioner’s skill or the
efficacy or value of a medication, treatment, or procedure
provided or directed by the practitioner in the treatment of
any disease or condition.

3. Before an invasive procedure is performed, informed
consent shall be obtained from the patient in accordance
with the policies of the health care entity. Practitioners shall
inform patients of the risks, benefits, and alternatives of the
recommended procedure that a reasonably prudent
practitioner practicing respiratory care in Virginia would tell
a patient.

a. In the instance of a minor or a patient who is incapable
of making an informed decision on his own behalf or is
incapable of communicating such a decision due to a
physical or mental disorder, the legally authorized person
available to give consent shall be informed and the
consent documented.

b. An exception to the requirement for consent prior to
performance of an invasive procedure may be made in an
emergency situation when a delay in obtaining consent
would likely result in imminent harm to the patient.

c. For the purposes of this provision, "invasive procedure”
means any diagnostic or therapeutic procedure
performed on a patient that is not part of routine, general
care and for which the usual practice within the health
care entity is to document specific informed consent from
the patient or surrogate decision maker prior to
proceeding.

4. Practitioners shall adhere to requirements of § 32.1-
162.18 of the Code of Virginia for obtaining informed
consent from patients prior to involving them as subjects in
human research that affects their care.

B. Termination of the practitioner/patient relationship.

1. The practitioner or the patient may terminate the
relationship. In either case, the practitioner shall make the
patient record available, except in situations where denial of
access is allowed by law.

2. A practitioner shall not terminate the relationship or make
his services unavailable without documented notice to the
patient that allows for a reasonable time to obtain the
services of another practitioner.

18 VAC 85-40-88. Practitioner responsibility.
A. A practitioner shall not:

1. Perform procedures or techniques that are outside the
scope of his practice or for which he is not trained and
individually competent;

2. Knowingly allow subordinates to jeopardize patient safety
or provide patient care outside of the subordinate’s scope of
practice or area of responsibility. Practitioners shall
delegate patient care only to subordinates who are properly
trained and supervised;

3. Engage in an egregious pattern of disruptive behavior or
interaction in a health care setting that interferes with

patient care or could reasonably be expected to adversely
impact the quality of care rendered to a patient; or

4. Exploit the practitioner/patient relationship for personal
gain.

B. Advocating for patient safety or improvement in patient care
within a health care entity shall not constitute disruptive
behavior provided the practitioner does not engage in
behavior prohibited in subdivision A 3 of this section.

18 VAC 85-40-89.
exchange for referral.

Solicitation or remuneration in

A practitioner shall not knowingly and willfully solicit or receive
any remuneration, directly or indirectly, in return for referring
an individual to a facility or institution as defined in § 37.1-179
of the Code of Virginia or hospital as defined in § 32.1-123 of
the Code of Virginia.

Remuneration shall be defined as compensation, received in
cash or in kind, but shall not include any payments, business
arrangements, or payment practices allowed by 42 USC
§ 1320 a-7b(b), as amended, or any regulations promulgated
thereto.

18 VAC 85-40-90. Sexual contact.

A. For purposes of § 54.1-2914 A 7 and A 14 of the Code of
Virginia and this section, sexual contact includes, but is not
limited to, sexual behavior or verbal or physical behavior that:

1. May reasonably be interpreted as intended for the sexual
arousal or gratification of the practitioner, the patient, or
both; or

2. May reasonably be interpreted as romantic involvement
with a patient regardless of whether such involvement
occurs in the professional setting or outside of it.

B. Sexual contact with a patient.

1. The determination of when a person is a patient for
purposes of § 54.1-2914 A 14 of the Code of Virginia is
made on a case-by-case basis with consideration given to
the nature, extent, and context of the professional
relationship between the practitioner and the person. The
fact that a person is not actively receiving treatment or
professional services from a practitioner is not determinative
of this issue. A person is presumed to remain a patient until
the patient-practitioner relationship is terminated.

2. The consent to, initiation of, or participation in sexual
behavior or involvement with a practitioner by a patient does
not change the nature of the conduct nor negate the
statutory prohibition.

C. Sexual contact between a practitioner and a former patient
after termination of the practitioner-patient relationship may
still constitute unprofessional conduct if the sexual contact is a
result of the exploitation of trust, knowledge, or influence of
emotions derived from the professional relationship.

D. Sexual contact between a practitioner and a key third party
shall constitute unprofessional conduct if the sexual contact is
a result of the exploitation of trust, knowledge or influence
derived from the professional relationship or if the contact has
had or is likely to have an adverse effect on patient care. For

Virginia Register of Regulations

602



Proposed Regulations

purposes of this section, key third party of a patient means
spouse or partner, parent or child, guardian, or legal
representative of the patient.

E. Sexual contact between a supervisor and a trainee shall
constitute unprofessional conduct if the sexual contact is a
result of the exploitation of trust, knowledge or influence
derived from the professional relationship or if the contact has
had or is likely to have an adverse effect on patient care.

18 VAC 85-40-91. Refusal to provide information.

A practitioner shall not willfully refuse to provide information or
records as requested or required by the board or its
representative pursuant to an investigation or to the
enforcement of a statute or regulation.

NOTICE: The forms used in administering 18 VAC 85-40,
Regulations Governing the Practice of Respiratory Care
Practitioners, are not being published due to the number of
forms; however, the name of each form is listed below. The
forms are available for public inspection at the Board of
Medicine, 6603 W. Broad Street, Richmond, Virginia, or at the
office of the Registrar of Regulations, General Assembly
Building, 2nd Floor, Richmond, Virginia.

FORMS

Instructions for Completing a Respiratory Care Practitioner
Application (rev. 4402 6/04).

Application for a License to Practice as a Respiratory Care
Practitioner (rev. 4402 6/04).

Instructions for Completing Reinstatement Application—for of
Respiratory Care Practitioner License (eff—40/04 rev. 3/04).

Application for Reinstatement as—a of License to Practice
Respiratory Care Practitioner (eff-3/03 rev. 3/04).

Form A, Claims History Sheet (rev. 4402 6/04).
Form B, Activity Questionnaire (rev. 4402 6/04).
Form C, Clearance from Other State Boards (rev. 4402 3/03).

Form L, Certificate of Professional Education (rev. 4462
9/04).

Verification of Certification Request Form (NBRTC) (rev. +4/02
6/04).

Renewal Notice and Application, 0117 Respiratory Care (rev.
2/03).

Application for Registration for Volunteer Practice (eff. 12/02).
Sponsor Certification for Volunteer Registration (eff. 1/03).

VA.R. Doc. No. R03-263; Filed November 8, 2004, 12:38 p.m.

*kkkkkk*k

Title of Reqgulation: 18 VAC 85-50. Regulations Governing
the Practice of Physician Assistants (adding 18 VAC 85-
50-175 through 18 VAC 85-50-184).

Statutory Authority: § 54.1-2400 of the Code of Virginia.

Public Hearing Date: January 21, 2005 - 8:15 a.m.
Public comments may be submitted until 5 p.m. on January
28, 2005.
(See Calendar of Events section
for additional information)

Agency Contact: William L. Harp, M.D., Executive Director,
Department of Health Professions, 6603 West Broad Street,
5th Floor, Richmond, VA 23230-1712, telephone (804) 662-
9908, FAX (804) 662-9943, or e-mail
william.harp@dhp.virginia.gov.

Basis: Section 54.1-2400 of the Code of Virginia provides the
Board of Medicine the authority to promulgate regulations to
administer the regulatory system.

In addition, §§ 54.1-2914, 54.1-2915, and 54.1-2916 of the
Code of Virginia establish grounds by which the board may
refuse to license or certify an applicant or take disciplinary
action against a current license or certificate holder. While
regulations on standards of conduct do not duplicate
standards set forth in law, they do supplement and interpret
the statutory provisions.

Purpose: The purpose of this regulatory action is to establish
in regulation the standards by which practitioners of the
healing arts must conduct their practice. Section 54.1-2914 A
7 of the Code of Virginia defines one grounds for a finding of
unprofessional conduct as "Conducts his practice in a manner
contrary to the standard of ethics of his branch of the healing
arts." The board has used the code of ethics of the American
Medical Association and other organizations as guidance but
has not specifically adopted ethical standards in regulation.
Amended rules will provide standards relating to ethical
behavior in the care and treatment of patients, maintenance
and disclosure of records, and in the responsibility of a
practitioner for delegation of services to subordinates under
their supervision. Throughout the substance of these rules,
there are measures that will benefit patient health and safety.
For example, a patient’s health and safety may benefit from a
requirement for the practitioner to communicate and involve
the patient in his care, to fully inform the patient, and to
maintain patient information with confidentiality.

While the vast majority of practitioners conduct their practices
ethically, there are those who have not followed professional
standards for communicating and informing patients, for
maintaining accurate and legible records, for providing records
in a timely manner, or for sexual contact with patients. Others
who seek to act professionally and ethically have been
desirous of specific guidance from the board on matters such
as the retention of records and informed consent. With
adoption of these rules, the board’s intent is to not only protect
the health, welfare and safety of the public against
inappropriate and unethical actions by its licensees but also to
give regulatory guidance for practice in a professional manner.

Substance: The substantive provisions of this regulatory
action include the following standards for professional
conduct:

18 VAC 85-50-175. Confidentiality. The proposed regulation
prohibits a practitioner from willfully or negligently breaching
the confidentiality between a practitioner and a patient. If a
breach of confidence is required by applicable law or beyond
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the control of the practitioner, it is not considered negligent or
willful.

18 VAC 85-50-176. Treating and prescribing for self or family.
This section specifies the conditions under which it would be
ethical for a practitioner to prescribe for self or family,
including adherence to the law that requires a bona fide
practitioner-patient relationship and maintenance of a patient
record. Practitioners can prescribe Schedule VI drugs but
should not prescribe other scheduled drugs unless the
prescribing occurs in an emergency situation or in isolated
settings where there is no other qualified practitioner available
to the patient, or it is for a single episode of an acute illness
through one prescribed course of medication.

18 VAC 85-50-177. Patient records. Proposed regulations set
requirements for confidentiality and disclosure of patient
records; maintenance of accurate, timely records; and
providing patient records to another practitioner or the patient
in accordance with provisions of law.

18 VAC 85-20-178. Practitioner-patient communication. This
section sets out the standards for ethical communication with
patients to include provision of accurate information to
patients in terms that are understandable and encourage
participation. It would be unethical for a practitioner to
deliberately make a false or misleading statement regarding
the practitioner’s skill or the efficacy or value of a medication,
treatment, or procedure prescribed or directed by the
practitioner in the treatment of any disease or condition.

Before any surgery or invasive procedure is performed, there
is a requirement for informed consent in accordance with the
policies of the health care entity and a requirement to inform
patients of the risks, benefits, and alternatives. Provisions
allow for consent from a legally authorized representative in
lieu of the patient under certain circumstances and for an
exception to the requirement for consent prior to performance
of an invasive procedure in an emergency situation when a
delay in obtaining consent would likely result in imminent harm
to the patient. For the purposes of this provision, "invasive
procedure" is defined.

18 VAC 85-50-179. Practitioner responsibility. This section
lists practitioner actions that are considered irresponsible and
unethical, including knowingly allowing subordinates to
jeopardize patient safety or provide patient care outside of the
subordinate’s scope of practice or area of responsibility;
engaging in an egregious pattern of disruptive behavior or
interaction in a health care setting that interferes with patient
care; or exploiting the practitioner/patient relationship for
personal gain.

18 VAC 85-50-180. Vitamins, minerals and food supplements.
The regulation requires that recommendation or direction for
such be based upon a reasonable expectation that use will
result in a favorable patient outcome, including preventive
practices, and that a greater benefit will be achieved than that
which can be expected without such use. The proposed rule
would also prohibit a recommended dose that would be
contraindicated based on the individual patient's overall
medical condition and medications.

18 VAC 85-50-181. Pharmacotherapy for weight loss. There
are new rules proposed for prescribing "controlled

substances," Schedules lll through VI used for the purpose of
weight reduction or control in the treatment of obesity, which
are identical to the current and amended rules for physicians.
The conditions that must be met include performance of an
appropriate history and a review of laboratory work, as
indicated, including testing for thyroid function. The proposed
rule requires an electrocardiogram to be performed and
interpreted within 90 days of initial prescribing for treatment of
obesity, if the drug could adversely affect cardiac function.

The proposal also requires that the patient be seen within the
first 30 days following initiation of pharmacotherapy for weight
loss and that the treating physician direct the follow-up care,
including the intervals for patient visits and the continuation of
or any subsequent changes in pharmacotherapy.

18 VAC 85-50-182. Anabolic steroids. The current prohibition
in 18 VAC 85-20 for physicians on prescribing anabolic
steroids, except for accepted therapeutic purposes, is
included in regulations for physician assistants who also have
prescriptive authority.

18 VAC 85-50-183. Sexual contact. Proposed regulations
define in subsection A what is meant by sexual contact for
purposes of interpreting statutory prohibitions in §§ 54.1-2914
of the Code of Virginia. Subsection B specifies the prohibition
against sexual contact with a patient, and subsection C sets
the rule concerning a former patient.

Subsections D and E set the conditions under which sexual
contact between a practitioner and a key third party or
between a medical supervisor and a medical trainee could
constitute unprofessional conduct.

18 VAC 85-50-184. Refusal to provide information. The
proposed regulation is identical to current requirements for
licensees regulated under 18 VAC 85-20; it makes it
unprofessional conduct to refuse to provide information or
records as requested or required by the board or one of its
investigators in the enforcement of law and regulation.

Issues: There are numerous advantages to the public
associated with the proposed regulatory action. By having
standards of conduct more clearly stated in regulation, all
consumers of services provided by licensees should benefit
from specific rules on communication with patients,
maintenance of accurate records, access to patient records,
confidentiality, sexual contact and informed consent.

There are no disadvantages to the public of the proposed
standards of conduct for licensees of the board.

The primary advantage to the agency comes from a more
definitive set of standards of professional conduct for
licensees. For example, a standard for retention of patient
records will be available to practitioners, who often call the
board office for guidance on these issues. Additionally, the
board will be able to rely on a clearer standard to cite in a
disciplinary case in which a practitioner may be guilty of
unprofessional conduct. In the past, the board has cited
§54.1-2914 A 7, which states that: "Any practitioner of the
healing arts regulated by the board shall be considered guilty
of unprofessional conduct if he...conducts his practice in a
manner contrary to the standards of ethics of his branch of the
healing arts." Without fully setting out the standards in
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regulation, it could be argued that a licensee was expected to
conduct himself and his practice according to a standard that
had not been adopted by the regulatory board and was
unknown to the licensee. More explicit regulations on
standards of professional conduct will provide guidance for
certain situations and more specific grounds for disciplinary
action if the standards are violated.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The proposed
regulations will establish professional ethical standards for
treating and prescribing for self or family, patient records,
confidentiality, communication with patients and termination of
practitioner/patient relationship, practitioner responsibility, the
use of vitamins, minerals, and food supplements, the use of
pharmacotherapy for weight loss, the use of anabolic steroids,
sexual contact, and providing information to the Board of
Medicine upon request.

Estimated economic impact. These regulations contain
professional ethical standards for practice of physician
assistants. Recently, a disciplinary sanction imposed by the
Board of Medicine (the board) on one of its regulants was
overturned by the court of appeals based in part because the
board did not have regulations addressing the standards of
conduct related to the dispute.1 Prior to this lawsuit, the board
has been using the code of ethics of the American Medical
Association and of the other related professional organizations
as guidance, but its regulations did not contain many of these
ethical standards. As a result of this court case, the board
conducted an extensive review of professional ethics used by
the American Medical Association and other related
professional associations, reviewed the list of 42 grounds for
disciplinary action recommended by the Federation of State
Medical Boards, combed through the standards already
addressed in the Code of Virginia or the regulations, and is
proposing to establish ethical standards to cover ten areas.

In general, the proposed regulations will require that
practitioners maintain and manage patient records according
to the specific criteria to ensure patient confidentiality; that
practitoners do not breach the practitioner/patient
confidentiality; that practitioners do not prescribe drugs other
than schedule VI drugs for self or family except under certain
circumstances; that practitioners do not mislead or make
deliberate false statements regarding the medications,

' Court of Appeals of Virginia, Record No. 0016-02-2.

treatment, diagnosis, and prognosis; that the practitioners
present medical information in understandable language to
patients; that practitioners inform patients of the risks,
benefits, and alternatives before an invasive procedure; that
practitioners do not delegate tasks outside the scope of a
subordinate’s area; that practitioners do not exploit the
practitioner/patient relationship for personal gain; that the
practitioners do not use vitamins, minerals, and food
supplements unless a favorable outcome is expected; that
practitioners do not prescribe certain drugs for weight loss;
that practitioners do not prescribe anabolic steroids other than
accepted therapeutic purposes; that practitioners do not have
sexual contact with patients or with supervisees, if that
relationship would have an adverse affect on patient care; and
that practitioners provide information to the Board of Medicine
if requested.

The proposed changes will establish explicit standards the
board is currently using as guidance. Because this regulation
will establish more clearly the scope of ethical standards, it will
probably be more informative regarding what constitutes a
breach of ethical standards and consequently what may be
subject to a disciplinary action. Most practitioners are
probably already in compliance with most of the proposed
standards and are not expected to be affected significantly by
the proposed changes on average. Even though there may
be a small number of regulants who may have to change their
practices to comply with the proposed rules, the significance
and the types of potential economic effects are likely to be
case specific. Thus, the compliance costs may increase for
some regulants by an unknown amount. Also, the proposed
changes may cause an increase in the number of complaints
and fact-finding investigations. As a rough estimate, the
Department of Health expects approximately 0.2 additional
informal hearings costing about $688 per year.2

Some benefits may come from more clearly delineated and
stated ethical standards. More informative standards could
improve compliance and may provide a higher protection
against ethical misconduct for consumers, practitioners,
subordinates, and public in general. Also, having ethics
standards in regulations could serve as an insurance against
similar potential lawsuits that occurred in the past and could
improve the enforceability of disciplinary actions.

Businesses and entities affected. The proposed regulations
apply to approximately 1,052 physician assistants.

Localities particularly affected. The proposed regulations
apply throughout the Commonwealth.

Projected impact on employment. The impact of proposed
regulations on employment depends on how significantly the
current practitioners will have to change their business
practices to comply with the proposed ethics standards.
Provided that most practitioners are already conducting their
businesses in compliance with the proposed regulations, no
significance effect on employment is expected.

2 The number of cases and the costs are estimated based on the percentage of
regulants affected by these regulations compared to the total number of
regulants for which similar ethical standards are proposed, 10 additional cases
expected for all professions, and expected cost of $3,000 per case.
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Effects on the use and value of private property. The
proposed ethics standards should not have any significant
effect on the value of physical real property. Also, unless the
proposed regulations introduce significant compliance costs
on practitioners, no significant effect on the use and value of
practitioner businesses is expected.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Board of Medicine
concurs with the analysis of the Department of Planning and
Budget for the proposed regulation, 18 VAC 85-50,
Regulations Governing the Practice of Physician Assistants
relating to standards of professional conduct for licensees.

Summary:

The proposed amendments establish standards for
professional conduct for physician assistants including
prescribing for self or family; maintenance, retention and
release of patient records; patient confidentiality;
practitioner-patient communication and termination of that
relationship; solicitation or remuneration for referrals; sexual
contact; and practitioner responsibilities.

PART VI.
STANDARDS OF PROFESSIONAL CONDUCT.

18 VAC 85-50-175. Confidentiality.

A practitioner shall not willfully or negligently breach the
confidentiality between a practitioner and a patient. A breach
of confidence that is required by applicable law or beyond the
control of the practitioner shall not be considered negligent or
willful.

18 VAC 85-50-176. Treating and prescribing for self or
family.

A. Treating or prescribing shall be based on a bona fide
practitioner-patient relationship, and prescribing shall meet the
criteria set forth in § 54.1-3303 of the Code of Virginia.

B. A practitioner shall not prescribe a controlled substance to
himself or a family member, other than Schedule VI as defined
in § 54.1-3455 of the Code of Virginia, unless the prescribing
occurs in an emergency situation or in isolated settings where
there is no other qualified practitioner available to the patient,
or it is for a single episode of an acute illness through one
prescribed course of medication.

C. When treating or prescribing for self or family, the
practitioner shall maintain a patient record documenting
compliance with statutory criteria for a bona fide practitioner-
patient relationship.

18 VAC 85-50-177. Patient records.

A. Practitioners shall comply with the provisions of § 32.1-
127.1:03 of the Code of Virginia related to the confidentiality
and disclosure of patient records.

B. Practitioners shall properly manage patient records and
shall maintain timely, accurate, legible and complete records.

C. Practitioners shall provide patient records to another
practitioner or to the patient or his authorized representative in
a timely manner and in accordance with provisions of § 32.1-
127.1:03 of the Code of Virginia.

18 VAC 85-50-178. Practitioner-patient communication.

A. Except as provided in § 32.1-127.1:03 F of the Code of
Virginia, a practitioner shall accurately inform patients or their
legally authorized representative of any medical diagnoses,
prognosis and prescribed treatments or plans of care. A
practitioner shall not deliberately make a false or misleading
statement regarding the practitioner’s skill or the efficacy or
value of a medication, treatment, or procedure prescribed or
directed by the practitioner in the treatment of any disease or
condlition.

B. Practitioners shall present information relating to the
patient’s care to a patient or his legally authorized
representative in understandable terms and encourage
participation in the decisions regarding the patient’s care and
shall refer to or consult with other health care professionals if
so indicated.

C. Before surgery or any invasive procedure is performed,
informed consent shall be obtained from the patient in
accordance with the policies of the health care entity.
Practitioners shall inform patients of the risks, benefits, and
alternatives of the recommended surgery or invasive
procedure that a reasonably prudent practitioner practicing in
Virginia in the same or a similar specialty would tell a patient.

1. In the instance of a minor or a patient who is incapable of
making an informed decision on his own behalf or is
incapable of communicating such a decision due to a
physical or mental disorder, the legally authorized person
available to give consent shall be informed and the consent
documented.

2. An exception to the requirement for consent prior to
performance of surgery or an invasive procedure may be
made in an emergency situation when a delay in obtaining
consent would likely result in imminent harm to the patient.

3. For the purposes of this provision, "invasive procedure”
means any diagnostic or therapeutic procedure performed
on a patient that is not part of routine, general care and for
which the usual practice within the health care entity is to
document specific informed consent from the patient or
surrogate decision maker prior to proceeding.

18 VAC 85-50-179. Practitioner responsibility.
A. A practitioner shall not:

1. Perform procedures or techniques that are outside the
scope of his practice or for which he is not trained and
individually competent;

2. Knowingly allow subordinates to jeopardize patient safety
or provide patient care outside of the subordinate’s scope of
practice or area of responsibility. Practitioners shall
delegate patient care only to subordinates who are properly
trained and supervised;

3. Engage in an egregious pattern of disruptive behavior or
interaction in a health care setting that interferes with
patient care or could reasonably be expected to adversely
impact the quality of care rendered to a patient; or

4. Exploit the practitioner/patient relationship for personal
gain.
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B. Advocating for patient safety or improvement in patient care
within a health care entity shall not constitute disruptive
behavior provided the practitioner does not engage in
behavior prohibited in subdivision A 3 of this section.

18 VAC 85-50-180.
supplements.

Vitamins, minerals and food

A. The recommendation or direction for the use of vitamins,
minerals or food supplements and the rationale for that
recommendation shall be documented by the practitioner. The
recommendation or direction shall be based upon a
reasonable expectation that such use will result in a favorable
patient outcome, including preventive practices, and that a
greater benefit will be achieved than that which can be
expected without such use.

B. Vitamins, minerals, or food supplements, or a combination
of the three, shall not be sold, dispensed, recommended,
prescribed, or suggested in doses that would be
contraindicated based on the individual patient’s overall
medical condition and medications.

C. The practitioner shall conform to the standards of his
particular branch of the healing arts in the therapeutic
application of vitamins, minerals or food supplement therapy.

18 VAC 85-50-181. Pharmacotherapy for weight loss.

A. A practitioner shall not prescribe amphetamine, Schedule
Il, for the purpose of weight reduction or control.

B. A practitioner shall not prescribe controlled substances,
Schedules Il through VI, for the purpose of weight reduction
or control in the treatment of obesity, unless the following
conditions are met:

1. An appropriate history and physical examination are
performed and recorded at the time of initiation of
pharmacotherapy for obesity by the prescribing physician,
and the physician reviews the results of laboratory work, as
indicated, including testing for thyroid function;

2. If the drug to be prescribed could adversely affect cardiac
function, the physician shall review the results of an
electrocardiogram performed and interpreted within 90 days
of initial prescribing for treatment of obesity;

3. A diet and exercise program for weight loss is prescribed
and recorded;

4. The patient is seen within the first 30 days following
initiation of pharmacotherapy for weight loss, by the
prescribing physician or a licensed practitioner with
prescriptive authority working under the supervision of the
prescribing physician, at which time a recording shall be
made of blood pressure, pulse, and any other tests as may
be necessary for monitoring potential adverse effects of
drug therapy; and

5. The treating physician shall direct the follow-up care,
including the intervals for patient visits and the continuation
of or any subsequent changes in pharmacotherapy.
Continuation of prescribing for treatment of obesity shall
occur only if the patient has continued progress toward
achieving or maintaining a target weight and has no
significant adverse effects from the prescribed program.

18 VAC 85-50-182. Anabolic steroids.

A physician assistant shall not prescribe or administer
anabolic steroids to any patient for other than accepted
therapeutic purposes.

18 VAC 85-50-183. Sexual contact.

A. For purposes of § 54.1-2914 A 7 and A 14 of the Code of
Virginia and this section, sexual contact includes, but is not
limited to, sexual behavior or verbal or physical behavior that:

1. May reasonably be interpreted as intended for the sexual
arousal or gratification of the practitioner, the patient, or
both; or

2. May reasonably be interpreted as romantic involvement
with a patient regardless of whether such involvement
occurs in the professional setting or outside of it.

B. Sexual contact with a patient.

1. The determination of when a person is a patient for
purposes of § 54.1-2914 A 14 of the Code of Virginia is
made on a case-by-case basis with consideration given to
the nature, extent, and context of the professional
relationship between the practitioner and the person. The
fact that a person is not actively receiving treatment or
professional services from a practitioner is not determinative
of this issue. A person is presumed to remain a patient until
the patient-practitioner relationship is terminated.

2. The consent to, initiation of, or participation in sexual
behavior or involvement with a practitioner by a patient does
not change the nature of the conduct nor negate the
statutory prohibition.

C. Sexual contact between a practitioner and a former patient
after termination of the practitioner-patient relationship may
still constitute unprofessional conduct if the sexual contact is a
result of the exploitation of trust, knowledge, or influence of
emotions derived from the professional relationship.

D. Sexual contact between a practitioner and a key third party
shall constitute unprofessional conduct if the sexual contact is
a result of the exploitation of trust, knowledge or influence
derived from the professional relationship or if the contact has
had or is likely to have an adverse effect on patient care. For
purposes of this section, key third party of a patient means
spouse or partner, parent or child, guardian, or legal
representative of the patient.

E. Sexual contact between a supervisor and a trainee shall
constitute unprofessional conduct if the sexual contact is a
result of the exploitation of trust, knowledge or influence
derived from the professional relationship or if the contact has
had or is likely to have an adverse effect on patient care.

18 VAC 85-50-184. Refusal to provide information.

A practitioner shall not willfully refuse to provide information or
records as requested or required by the board or its
representative pursuant to an investigation or to the
enforcement of a statute or regulation.

NOTICE: The forms used in administering 18 VAC 85-50,
Regulations Governing the Practice of Physician Assistants,
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are not being published due to the number of forms; however,
the name of each form is listed below. The forms are
available for public inspection at the Board of Medicine, 6603
W. Broad Street, Richmond, Virginia, or at the office of the
Registrar of Regulations, General Assembly Building, 2nd
Floor, Richmond, Virginia.

FORMS

Instructions for Completing a Physician Assistant Licensure
Application (rev. 04 2/04).

Application for a-License-to-Practice Licensure as a Physician
Assistant (rev. 3/63 7/03).

Form #B, Activity Questionnaire (rev. 3/03).
Form #C, Clearance from Other State Boards (rev. 3/03).

Form #L, Certificate of Physician Assistant Education (eff.
3163 9/04).

Form #2, Physician Assistant Invasive Procedures Protocol
(rev. 3/03).

Renewal Notice and Application, 0110 Physician Assistant
(rev. 12/02).

Instructions for Subsequent—Employment—te Completing a
Practice Application as a Physician Assistant (rev. 8/64 9/04).

Application for—Employment to Practice as a Physician
Assistant (rev. 3/63 6/04).

Request for Prescriptive Authority from the PA (rev. 403
4/04).

Alternate Supervisors Signature Form (rev. 3/03).

Form #1-A, Addendum to Protocol of Physician Assistant
Duties (rev. 3/03).

Application for Registration for Volunteer Practice (eff. 12/02).
Sponsor Certification for Volunteer Registration (eff. 1/03).
Physician Assistant Volunteer License Application (eff. 3/03).

VA.R. Doc. No. R03-263; Filed November 8, 2004, 12:39 p.m.

* kkkkkk Kk

Title of Regulation: 18 VAC 85-80. Regulations for
Licensure of Occupational Therapists (adding 18 VAC 85-
80-120 through 18 VAC 85-80-125).

Statutory Authority: § 54.1-2400 of the Code of Virginia.

Public Hearing Date: January 21, 2005 - 8:15 a.m.
Public comments may be submitted until 5 p.m. on January
28, 2005.
(See Calendar of Events section
for additional information)

Agency Contact: William L. Harp, M.D., Executive Director,
Department of Health Professions, 6603 West Broad Street,
5th Floor, Richmond, VA 23230-1712, telephone (804) 662-
9908, FAX (804) 662-9943, or e-mail
william.harp@dhp.virginia.gov.

Basis: Section 54.1-2400 of the Code of Virginia provides the
Board of Medicine the authority to promulgate regulations to
administer the regulatory system.

In addition, §§ 54.1-2914, 54.1-2915, and 54.1-2916 of the
Code of Virginia establish grounds by which the board may
refuse to license or certify an applicant or take disciplinary
action against a current license or certificate holder. While
regulations on standards of conduct do not duplicate
standards set forth in law, they do supplement and interpret
the statutory provisions.

Purpose: The purpose of this regulatory action is to establish
in regulation the standards by which practitioners of the
healing arts must conduct their practice. Section 54.1-2914 A
7 of the Code of Virginia defines one grounds for a finding of
unprofessional conduct as "Conducts his practice in a manner
contrary to the standard of ethics of his branch of the healing
arts." The board has used the code of ethics of the American
Medical Association and other organizations as guidance but
has not specifically adopted ethical standards in regulation.
Amended rules will provide standards relating to ethical
behavior in the care and treatment of patients, maintenance
and disclosure of records, and in the responsibility of a
practitioner for delegation of services to subordinates under
their supervision. Throughout the substance of these rules,
there are measures that will benefit patient health and safety.
For example, a patient’s health and safety may benefit from a
requirement for the practitioner to communicate and involve
the patient in his care, to fully inform the patient, and to
maintain patient information with confidentiality.

While the vast majority of practitioners conduct their practices
ethically, there are those who have not followed professional
standards for communicating and informing patients, for
maintaining accurate and legible records, for providing records
in a timely manner, or for sexual contact with patients. Others
who seek to act professionally and ethically have been
desirous of specific guidance from the board on matters such
as the retention of records and informed consent. With
adoption of these rules, the board’s intent is to not only protect
the health, welfare and safety of the public against
inappropriate and unethical actions by its licensees but also to
give regulatory guidance for practice in a professional manner.

Substance: The substantive provisions of this regulatory
action include the following standards for professional
conduct:

18 VAC 85-80-120. Confidentiality. The proposed regulation
prohibits a practitioner from willfully or negligently breaching
the confidentiality between a practitioner and a patient. If a
breach of confidence is required by applicable law or beyond
the control of the practitioner, it is not considered negligent or
willful.

18 VAC 85-80-121. Patient records. Proposed regulations set
requirements for confidentiality and disclosure of patient
records, and for maintenance of accurate, timely records. If
an occupational therapist is employed by a health care
institution or other entity, he must maintain records in
accordance with the policies of that entity. If he is self-
employed, the regulations set standards for record retention at
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a minimum of six years, with certain exceptions, and for
appropriate destruction of records.

18 VAC 85-80-122. Practitioner-patient communication;
termination of relationship.  Subsection A sets out the
standards for ethical communication with patients to include
provision of accurate information to patients in terms that are
understandable and encourage participation. It would be
unethical for a practitioner to deliberately make a false or
misleading statement regarding the practitioner’s skill or the
efficacy or value of a medication, treatment, or procedure
prescribed or directed by the practitioner in the treatment of
any disease or condition.

Subsection B provides the professional standard for
termination of the practitioner/patient relationship by either
party and requires the practitioner to make a copy of the
patient record available.

18 VAC 85-80-123. Practitioner responsibility. This section
lists practitioner actions that are considered irresponsible and
unethical, including knowingly allowing subordinates to
jeopardize patient safety or provide patient care outside of the
subordinate’s scope of practice or area of responsibility;
engaging in an egregious pattern of disruptive behavior or
interaction in a health care setting that interferes with patient
care; or exploiting the practitioner/patient relationship for
personal gain.

18 VAC 85-80-124. Sexual contact. Proposed regulations
define in subsection A what is meant by sexual contact for
purpose of interpreting statutory prohibitions in § 54.1-2914 of
the Code of Virginia. Subsection B specifies the prohibition
against sexual contact with a patient, and subsection C sets
the rule concerning a former patient.

Subsections D and E set the conditions under which sexual
contact between a practitioner and a key third party or
between a medical supervisor and a medical trainee could
constitute unprofessional conduct.

18 VAC 85-80-125. Refusal to provide information. The
proposed regulation is identical to current requirements for
licensees regulated under 18 VAC 85-20; it makes it
unprofessional conduct to refuse to provide information or
records as requested or required by the board or one of its
investigators in the enforcement of law and regulation.

Issues: There are numerous advantages to the public
associated with the proposed regulatory action. By having
standards of conduct more clearly stated in regulation, all
consumers of services provided by licensees should benefit
from specific rules on communication with patients,
maintenance of accurate records, access to patient records,
confidentiality, sexual contact, and informed consent.

There are no disadvantages to the public of the proposed
standards of conduct for licensees of the board.

The primary advantage to the agency comes from a more
definitive set of standards of professional conduct for
licensees. For example, a standard for retention of patient
records will be available to practitioners, who often call the
board office for guidance on these issues. Additionally, the
board will be able to rely on a clearer standard to cite in a
disciplinary case in which a practitioner may be guilty of

unprofessional conduct. In the past, the board has cited
§ 54.1-2914 A 7, which states that: "Any practitioner of the
healing arts regulated by the board shall be considered guilty
of unprofessional conduct if he...conducts his practice in a
manner contrary to the standards of ethics of his branch of the
healing arts." Without fully setting out the standards in
regulation, it could be argued that a licensee was expected to
conduct himself and his practice according to a standard that
had not been adopted by the regulatory board and was
unknown to the licensee. More explicit regulations on
standards of professional conduct will provide guidance for
certain situations and more specific grounds for disciplinary
action if the standards are violated.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The proposed
regulations will establish professional ethical standards for
patient records, confidentiality, communication with patients
and termination of practitioner/patient relationship, practitioner
responsibility, sexual contact, and providing information to the
Board of Medicine upon request.

Estimated economic impact. These regulations contain
professional ethical standards for practice of occupational
therapy. Recently, a disciplinary sanction imposed by the
Board of Medicine (the board) on one of its regulants was
overturned by the court of appeals based in part because the
board did not have regulations addressing the standards of
conduct related to the dispute.1 Prior to this lawsuit, the board
has been using the code of ethics of the American Medical
Association and of the other related professional organizations
as guidance, but its regulations did not contain many of these
ethical standards. As a result of this court case, the board
conducted an extensive review of professional ethics used by
the American Medical Association and other related
professional associations, reviewed the list of 42 grounds for
disciplinary action recommended by the Federation of State
Medical Boards, combed through the standards already
addressed in the Code of Virginia or the regulations, and is
proposing to establish ethical standards to cover six areas.

In general, the proposed regulations will require that
practitioners maintain, manage, and destroy patient records
according to the specific criteria to ensure patient
confidentiality; that practitioners do not breach the
practitioner/patient confidentiality; that practitioners do not

" Court of Appeals of Virginia, Record No. 0016-02-2.
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mislead or make deliberate false statements regarding the
medications, treatment, diagnosis, and prognosis; that the
practitioners present medical information in understandable
language to patients; that practitioners do not terminate their
relationship with a patient without a notice allowing reasonable
time for the patient; that practitioners do not delegate tasks
outside the scope of a subordinate’s area; that practitioners do
not exploit the practitioner/patient relationship for personal
gain; that practitioners do not have sexual contact with
patients or with supervisees, if that relationship would have an
adverse affect on patient care; and that practitioners provide
information to the Board of Medicine if requested.

The proposed changes will establish explicit standards the
board is currently using as guidance. Because this regulation
will establish more clearly the scope of ethical standards, it will
probably be more informative regarding what constitutes a
breach of ethical standards and consequently what may be
subject to a disciplinary action. Most practitioners are
probably already in compliance with most of the proposed
standards and are not expected to be affected significantly by
the proposed changes on average. Even though there may
be a small number of regulants who may have to change their
practices to comply with the proposed rules, the significance
and the types of potential economic effects are likely to be
case specific. Thus, the compliance costs may increase for
some regulants by an unknown amount. Also, the proposed
changes may cause an increase in the number of complaints
and fact-finding investigations. As a rough estimate, the
Department of Health expects approximately 0.5 additional
informal hearings costing about $1,461 per year.2

The proposed regulation requires that practitioners inform or
notify patients of the records retention schedule so patients
will be aware of when their records may be no longer
available. Given that a practitioner may have accumulated
thousands of inactive patients over the years, this requirement
seems to have the potential to create significant compliance
costs for some of the practitioners. Also, practitioners may not
have the accurate address information for most inactive
patients. Perhaps, the potential mailing costs of notifications
may be significantly reduced if the scope of this requirement is
limited to only active or recently active patients.

Some benefits may come from more clearly delineated and
stated ethical standards. More informative standards could
improve compliance and may provide a higher protection
against ethical misconduct for consumers, practitioners,
subordinates, and public in general. Also, having ethics
standards in regulations could serve as an insurance against
similar potential lawsuits that occurred in the past and could
improve the enforceability of disciplinary actions.

Businesses and entities affected. The proposed regulations
apply to approximately 2,235 occupational therapists.

Localities particularly affected. The proposed regulations
apply throughout the Commonwealth.

2 The number of cases and the costs are estimated based on the percentage of
regulants affected by these regulations compared to the total number of
regulants for which similar ethical standards are proposed, 10 additional cases
expected for all professions, and expected cost of $3,000 per case.

Projected impact on employment. The impact of proposed
regulations on employment depends on how significantly the
current practitioners will have to change their business
practices to comply with the proposed ethics standards.
Provided that most practitioners are already conducting their
businesses in compliance with the proposed regulations, no
significance effect on employment is expected.

Effects on the use and value of private property. The
proposed ethics standards should not have any significant
effect on the value of physical real property. Also, unless the
proposed regulations introduce significant compliance costs
on practitioners, no significant effect on the use and value of
practitioner businesses is expected.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Board of Medicine
concurs with the analysis of the Department of Planning and
Budget for the proposed regulation, 18 VAC 85-80,
Regulations Governing the Licensure of Occupational
Therapists relating to standards of professional conduct for
licensees.

Summary:

The proposed amendments establish standards for
professional conduct including maintenance, retention and
release of patient records;, patient confidentiality;
practitioner-patient communication and termination of that
relationship; sexual contact; and practitioner responsibilities.

PART V.
STANDARDS OF PROFESSIONAL CONDUCT.

18 VAC 85-80-120. Confidentiality.

A practitioner shall not willfully or negligently breach the
confidentiality between a practitioner and a patient. A breach
of confidence that is required by applicable law or beyond the
control of the practitioner shall not be considered negligent or
willful.

18 VAC 85-80-121. Patient records.

A. Practitioners shall comply with the provisions of § 32.1-
127.1:03 of the Code of Virginia related to the confidentiality
and disclosure of patient records.

B. Practitioners shall provide patient records to another
practitioner or to the patient or his authorized representative in
a timely manner and in accordance with provisions of § 32.1-
127.1:03 of the Code of Virginia.

C. Practitioners shall properly manage and keep timely,
accurate, legible and complete patient records.

D. Practitioners who are employed by a health care institution,
school system or other entity in which the individual
practitioner does not own or maintain his own records shall
maintain patient records in accordance with the policies and
procedures of the employing entity.

E. Practitioners who are self-employed or employed by an
entity in which the individual practitioner does own and is
responsible for patient records shall:
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1. Maintain a patient record for a minimum of six years
following the last patient encounter with the following
exceptions:

a. Records of a minor child, including immunizations,
shall be maintained until the child reaches the age of 18
or the age of emancipation, whichever comes first, except
the minimum time for record retention shall be six years
regardless of the age of the child at the last patient
encounter;

b. Records that have previously been transferred to
another practitioner or health care provider or provided to
the patient; or

¢. Records that are required by contractual obligation or
federal law to be maintained for a longer period of time.

2. From (insert effective date of reqgulations), post
information or in some manner inform all patients
concerning the time frame for record retention and
destruction. Patient records shall only be destroyed in a
manner that protects patient confidentiality, such as by
incineration or shredding.

F. When a practitioner is closing, selling or relocating his
practice, he shall meet the requirements of § 54.1-2405 of the
Code of Virginia for giving notice that copies of records can be
sent to any like-regulated provider of the patient's choice or
provided to the patient.

18 VAC 85-80-122. Practitioner-patient communication;
termination of relationship.

A. Communication with patients.

1. Except as provided in § 32.1-127.1:03 F of the Code of
Virginia, a practitioner shall accurately present information
to a patient or his legally authorized representative in terms
that are understandable and encourage participation in
decisions regarding the patient’s care.

2. A practitioner shall not deliberately make a false or
misleading statement regarding the practitioner’s skill or the
efficacy or value of a treatment or procedure provided or
directed by the practitioner in the treatment of any disease
or condition.

3. Practitioners shall adhere to requirements of § 32.1-
162.18 of the Code of Virginia for obtaining informed
consent from patients prior to involving them as subjects in
human research that affects their care.

B. Termination of the practitioner/patient relationship.

1. The practitioner or the patient may terminate the
relationship. In either case, the practitioner shall make the
patient record available, except in situations where denial of
access is allowed by law.

2. A practitioner shall not terminate the relationship or make
his services unavailable without documented notice to the
patient that allows for a reasonable time to obtain the
services of another practitioner.

18 VAC 85-80-123. Practitioner responsibility.

A. A practitioner shall not:

1. Perform procedures or techniques that are outside the
scope of his practice or for which he is not trained and
individually competent;

2. Knowingly allow subordinates to jeopardize patient safety
or provide patient care outside of the subordinate’s scope of
practice or their area of responsibility. Practitioners shall
delegate patient care only to subordinates who are properly
trained and supervised;

3. Engage in an egregious pattern of disruptive behavior or
interaction in a health care setting that interferes with
patient care or could reasonably be expected to adversely
impact the quality of care rendered to a patient; or

4. Exploit the practitioner/patient relationship for personal
gain.

B. Advocating for patient safety or improvement in patient care
within a health care entity shall not constitute disruptive
behavior provided the practitioner does not engage in
behavior prohibited in subdivision A 3 of this section.

18 VAC 85-80-124. Sexual contact.

A. For purposes of § 54.1-2914 A 7 and A 14 of the Code of
Virginia and this section, sexual contact includes, but is not
limited to, sexual behavior or verbal or physical behavior that:

1. May reasonably be interpreted as intended for the sexual
arousal or gratification of the practitioner, the patient, or
both; or

2. May reasonably be interpreted as romantic involvement
with a patient regardless of whether such involvement
occurs in the professional setting or outside of it.

B. Sexual contact with a patient.

1. The determination of when a person is a patient for
purposes of § 54.1-2914 A 14 of the Code of Virginia is
made on a case-by-case basis with consideration given to
the nature, extent, and context of the professional
relationship between the practitioner and the person. The
fact that a person is not actively receiving treatment or
professional services from a practitioner is not determinative
of this issue. A person is presumed to remain a patient until
the patient-practitioner relationship is terminated.

2. The consent to, initiation of, or participation in sexual
behavior or involvement with a practitioner by a patient does
not change the nature of the conduct nor negate the
statutory prohibition.

C. Sexual contact between a practitioner and a former patient
after termination of the practitioner-patient relationship may
still constitute unprofessional conduct if the sexual contact is a
result of the exploitation of trust, knowledge, or influence of
emotions derived from the professional relationship.

D. Sexual contact between a practitioner and a key third party
shall constitute unprofessional conduct if the sexual contact is
a result of the exploitation of trust, knowledge or influence
derived from the professional relationship or if the contact has
had or is likely to have an adverse effect on patient care. For
purposes of this section, key third party of a patient means
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spouse or partner, parent or child, guardian, or legal
representative of the patient.

E. Sexual contact between a supervisor and a trainee shall
constitute unprofessional conduct if the sexual contact is a
result of the exploitation of trust, knowledge or influence
derived from the professional relationship or if the contact has
had or is likely to have an adverse effect on patient care.

18 VAC 85-80-125. Refusal to provide information.

A practitioner shall not willfully refuse to provide information or
records as requested or required by the board or its
representative pursuant to an investigation or to the
enforcement of a statute or regulation.

* k kkkkkk

Title of Regulation: 18 VAC 85-101. Regulations Governing
the Licensure of Radiologic Technologists and Radiologic
Technologists Limited (adding 18 VAC 85-101-161
through 18 VAC 85-101-166).

Statutory Authority: § 54.1-2400 of the Code of Virginia.

Public Hearing Date: January 21, 2005 - 8:15 a.m.
Public comments may be submitted until 5 p.m. on January
28, 2005.
(See Calendar of Events section
for additional information)

Agency Contact: William L. Harp, M.D., Executive Director,

NOTICE: The forms used in administering 18 VAC 85-80,
Regulations Governing the Licensure of Occupational
Therapists, are not being published due to the number of
forms; however, the name of each form is listed below. The
forms are available for public inspection at the Board of
Medicine, 6603 W. Broad Street, Richmond, Virginia, or at the
office of the Registrar of Regulations, General Assembly
Building, 2nd Floor, Richmond, Virginia.

FORMS

Instructions for Completing an Occupational
Licensure Application (rev. 3/03).

Therapist

Application for a License to Practice as an Occupational
Therapist (rev. 3/03).

Form A, Claims History Sheet (rev. 3/03).

Form B, Activity Questionnaire (rev. 3/03).

Form C, Clearance from Other State Boards (rev. 3/03).
Form L, Certificate of Professional Education (rev. 3/03 9/04).

Board Approved Practice, Occupational Therapist Traineeship
(rev. 3/03).

Instructions for Completing Reinstatement of Licensure
Applieation—for Occupational Therapy Licensure (rev. 03
3/04).

Application for Reinstatement as—an of Licensure to Practice
Occupational Fherapist Therapy (rev. 3/63 3/04).

Instructions for Supervised Practice, Occupational Therapy
Reinstatement (rev. 3/63 3/04).

Supervised Practice Application,
Reinstatement (rev. 3/03 3/04).

Report of Supervised Practice for Reinstatement, Form #B
(rev. 3163 3/04).

Renewal Notice and Application (rev. 11/02).

Occupational Therapy

Continued Competency Activity and Assessment Form (rev.
9/00).

Application for Registration for Volunteer Practice (eff. 12/02).

Sponsor Certification for Volunteer Registration (eff. 1/03).
VA.R. Doc. No. R03-263; Filed November 8, 2004, 12:39 p.m.

Department of Health Professions, 6603 West Broad Street,
5th Floor, Richmond, VA 23230-1712, telephone (804) 662-
9908, FAX (804) 662-9943, or e-mail
william.harp@dhp.virginia.gov.

Basis: Section 54.1-2400 of the Code of Virginia provides the
Board of Medicine the authority to promulgate regulations to
administer the regulatory system.

In addition, §§ 54.1-2914, 54.1-2915, and 54.1-2916 of the
Code of Virginia establish grounds by which the board may
refuse to license or certify an applicant or take disciplinary
action against a current license or certificate holder. While
regulations on standards of conduct do not duplicate
standards set forth in law, they do supplement and interpret
the statutory provisions.

Purpose: The purpose of the regulatory action is to establish
in regulation the standards by which practitioners of the
healing arts must conduct their practice. Section 54.1-2914 A
7 of the Code of Virginia defines one grounds for a finding of
unprofessional conduct as "Conducts his practice in a manner
contrary to the standard of ethics of his branch of the healing
arts." The board has used the code of ethics of the American
Medical Association and other organizations as guidance but
has not specifically adopted ethical standards in regulation.
Amended rules will provide standards relating to ethical
behavior in the care and treatment of patients, maintenance
and disclosure of records, and in the responsibility of a
practitioner for delegation of services to subordinates under
their supervision. Throughout the substance of these rules,
there are measures that will benefit patient health and safety.
For example, a patient’s health and safety may benefit from a
requirement for the practitioner to communicate and involve
the patient in his care, to fully inform the patient, and to
maintain patient information with confidentiality.

While the vast majority of practitioners conduct their practices
ethically, there are those who have not followed professional
standards for communicating and informing patients, for
maintaining accurate and legible records, for providing records
in a timely manner, or for sexual contact with patients. With
adoption of these rules, the board’s intent is to not only protect
the health, welfare and safety of the public against
inappropriate and unethical actions by its licensees, but also
to give regulatory guidance for practice in a professional
manner.
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Substance: The substantive provisions of this regulatory
action include the following standards for professional
conduct:

18 VAC 85-101-161. Confidentiality. The proposed regulation
prohibits a practitioner from willfully or negligently breaching
the confidentiality between a practitioner and a patient. If a
breach of confidence is required by applicable law or beyond
the control of the practitioner, it is not considered negligent or
willful.

18 VAC 85-101-162. Patient records. Proposed regulations
set requirements for confidentiality and disclosure of patient
records; and for maintenance of accurate, timely records.
Since rad techs are always employed by a health care
institution or other entity, they are required to maintain records
in accordance with the policies of that entity.

18 VAC 85-101-163. Practitioner-patient communication;
termination of relationship.  This section sets out the
standards for ethical communication with patients to include
provision of accurate information to patients in terms that are
understandable and encourage participation. It would be
unethical for a practitioner to deliberately make a false or
misleading statement regarding the practitioner’s skill or the
efficacy or value of a medication, treatment, or procedure
prescribed or directed by the practitioner in the treatment of
any disease or condition. Practitioners are also required to
refer or consult with other health care professionals, if
indicated and to adhere to provisions of the Code if involving a
patient in research activities.

18 VAC 85-101-164. Practitioner responsibility. This section
lists practitioner actions that are considered irresponsible and
unethical, including knowingly allowing subordinates to
jeopardize patient safety or provide patient care outside of the
subordinate’s scope of practice or area of responsibility;
engaging in an egregious pattern of disruptive behavior or
interaction in a health care setting that interferes with patient
care; or exploiting the practitioner/patient relationship for
personal gain.

18 VAC 85-101-165. Sexual contact. Proposed regulations
define in subsection A what is meant by sexual contact for
purpose of interpreting statutory prohibitions in § 54.1-2914 of
the Code of Virginia. Subsection B specifies the prohibition
against sexual contact with a patient, and subsection C sets
the rule concerning a former patient.

Subsections D and E set the conditions under which sexual
contact between a practitioner and a key third party or
between a medical supervisor and a medical trainee could
constitute unprofessional conduct.

18 VAC 85-101-166. Refusal to provide information. The
proposed regulation is identical to current requirements for
licensees regulated under 18 VAC 85-20; it makes it
unprofessional conduct to refuse to provide information or
records as requested or required by the board or one of its
investigators in the enforcement of law and regulation.

Issues: There are numerous advantages to the public
associated with the proposed regulatory action. By having
standards of conduct more clearly stated in regulation, all
consumers of services provided by licensees should benefit

from specific rules on communication with patients,
maintenance of accurate records, access to patient records,
confidentiality, sexual contact and informed consent.

There are no disadvantages to the public of the proposed
standards of conduct for licensees of the board.

The primary advantage to the agency comes from a more
definitive set of standards of professional conduct for
licensees. For example, a standard for retention of patient
records will be available to practitioners, who often call the
board office for guidance on these issues. Additionally, the
Board will be able to rely on a clearer standard to cite in a
disciplinary case in which a practitioner may be guilty of
unprofessional conduct. In the past, the board has cited
§ 54.1-2914 A 7, which states that: "Any practitioner of the
healing arts regulated by the board shall be considered guilty
of unprofessional conduct if he...conducts his practice in a
manner contrary to the standards of ethics of his branch of the
healing arts." Without fully setting out the standards in
regulation, it could be argued that a licensee was expected to
conduct himself and his practice according to a standard that
had not been adopted by the regulatory board and was
unknown to the licensee. More explicit regulations on
standards of professional conduct will provide guidance for
certain situations and more specific grounds for disciplinary
action if the standards are violated.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The proposed
regulations will establish professional ethical standards for
patient records, confidentiality, communication with patients,
practitioner responsibility, sexual contact, and providing
information to the Board of Medicine upon request.

Estimated economic impact. These regulations contain
professional ethical standards for practice of radiologic
technology. Recently, a disciplinary sanction imposed by the
Board of Medicine (the board) on one of its regulants was
overturned by the court of appeals based in part because the
board did not have regulations addressing the standards of
conduct related to the dispute.1 Prior to this lawsuit, the board
has been using the code of ethics of the American Medical
Association and of the other related professional organizations
as guidance, but its regulations did not contain many of these
ethical standards. As a result of this court case, the board

" Court of Appeals of Virginia, Record No. 0016-02-2.
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conducted an extensive review of professional ethics used by
the American Medical Association and other related
professional associations, reviewed the list of 42 grounds for
disciplinary action recommended by the Federation of State
Medical Boards, combed through the standards already
addressed in the Code of Virginia or the regulations, and is
proposing to establish ethical standards to cover six areas.

In general, the proposed regulations will require that
practitioners maintain and manage patient records according
to the specific criteria to ensure patient confidentiality; that
practitoners do not breach the practitioner/patient
confidentiality; that practitioners do not mislead or make
deliberate false statements regarding the medications,
treatment, diagnosis, and prognosis; that the practitioners
present medical information in understandable language to
patients; that practitioners do not delegate tasks outside the
scope of a subordinate’s area; that practitioners do not exploit
the practitioner/patient relationship for personal gain; that
practitioners do not have sexual contact with patients or with
supervisees, if that relationship would have an adverse affect
on patient care; and that practitioners provide information to
the Board of Medicine if requested.

The proposed changes will establish explicit standards the
board is currently using as guidance. Because this regulation
will establish more clearly the scope of ethical standards, it will
probably be more informative regarding what constitutes a
breach of ethical standards and consequently what may be
subject to a disciplinary action. Most practitioners are
probably already in compliance with most of the proposed
standards and are not expected to be affected significantly by
the proposed changes on average. Even though there may
be a small number of regulants who may have to change their
practices to comply with the proposed rules, the significance
and the types of potential economic effects are likely to be
case specific. Thus, the compliance costs may increase for
some regulants by an unknown amount. Also, the proposed
changes may cause an increase in the number of complaints
and fact-finding investigations. As a rough estimate, the
Department of Health expects approximately 0.8 additional
informal hearings costing about $2,323 per year.2

Some benefits may come from more clearly delineated and
stated ethical standards. More informative standards could
improve compliance and may provide a higher protection
against ethical misconduct for consumers, practitioners,
subordinates, and public in general. Also, having ethics
standards in regulations could serve as an insurance against
similar potential lawsuits that occurred in the past and could
improve the enforceability of disciplinary actions.

Businesses and entities affected. The proposed regulations
apply to approximately 3,553 radiologic technology
practiotioners.

Localities particularly affected. The proposed regulations
apply throughout the Commonwealth.

2 The number of cases and the costs are estimated based on the percentage of
regulants affected by these regulations compared to the total number of
regulants for which similar ethical standards are proposed, 10 additional cases
expected for all professions, and expected cost of $3,000 per case.

Projected impact on employment. The impact of proposed
regulations on employment depends on how significantly the
current practitioners will have to change their business
practices to comply with the proposed ethics standards.
Provided that most practitioners are already conducting their
businesses in compliance with the proposed regulations, no
significance effect on employment is expected.

Effects on the use and value of private property. The
proposed ethics standards should not have any significant
effect on the value of physical real property. Also, unless the
proposed regulations introduce significant compliance costs
on practitioners, no significant effect on the use and value of
practitioner businesses is expected.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Board of Medicine
concurs with the analysis of the Department of Planning and
Budget for the proposed regulation, 18 VAC 85-101,
Regulations Governing the Licensure of Radiologic
Technologists and Radiologic Technologists-Limited relating
to standards of professional conduct for licensees.

Summary:

The proposed amendments establish standards for
professional conduct including maintenance of patient

records;  patient  confidentiality;  practitioner-patient
communication;  sexual contact; and  practitioner
responsibilities.

PART ViII.

STANDARDS OF PROFESSIONAL CONDUCT.
18 VAC 85-101-161. Confidentiality.

A practitioner shall not willfully or negligently breach the
confidentiality between a practitioner and a patient. A breach
of confidence that is required by applicable law or beyond the
control of the practitioner shall not be considered negligent or
willful.

18 VAC 85-101-162. Patient records.

A. Practitioners shall comply with the provisions of § 32.1-
127.1:03 of the Code of Virginia related to the confidentiality
and disclosure of patient records.

B. Practitioners shall properly manage patient records and
shall maintain timely, accurate, legible and complete records.

C. Practitioners shall maintain a patient record in accordance
with policies and procedures of the employing institution or
entity.

18 VAC 85-101-163. Practitioner-patient communication.

A. Except as provided in § 32.1-127.1:03 F of the Code of
Virginia, a practitioner shall accurately present information to a
patient or his legally authorized representative in terms that
are understandable and encourage patrticipation in decisions
regarding the patient’s care.

B. A practitioner shall not deliberately make a false or
misleading statement regarding the practitioner’s skill or the
efficacy or value of a medication, treatment, or procedure
prescribed or directed by the practitioner in the treatment of
any disease or condition.
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C. A practitioner shall refer to or consult with other health care
professionals, if so indicated.

D. Practitioners shall adhere to requirements of § 32.1-162.18
of the Code of Virginia for obtaining informed consent from
patients prior to involving them as subjects in human research
that affects their care.

18 VAC 85-101-164. Practitioner responsibility.
A. A practitioner shall not:

1. Perform procedures or techniques or provide
interpretations that are outside the scope of his practice or
for which he is not trained and individually competent;

2. Knowingly allow subordinates to jeopardize patient safety
or provide patient care outside of the subordinate’s scope of
practice or their area of responsibility. Practitioners shall
delegate patient care only to subordinates who are properly
trained and supervised;

3. Engage in an egregious pattern of disruptive behavior or
interaction in a health care setting that interferes with
patient care or could reasonably be expected to adversely
impact the quality of care rendered to a patient; or

4. Exploit the practitioner/patient relationship for personal
gain.

B. Advocating for patient safety or improvement in patient care
within a health care entity shall not constitute disruptive
behavior provided the practitioner does not engage in
behavior prohibited in subdivision A 3 of this section.

18 VAC 85-101-165. Sexual contact.

A. For purposes of § 54.1-2914 A 7 and A 14 of the Code of
Virginia and this section, sexual contact includes, but is not
limited to, sexual behavior or verbal or physical behavior
which:

1. May reasonably be interpreted as intended for the sexual
arousal or gratification of the practitioner, the patient, or
both; or

2. May reasonably be interpreted as romantic involvement
with a patient regardless of whether such involvement
occurs in the professional setting or outside of it.

B. Sexual contact with a patient.

1. The determination of when a person is a patient for
purposes of § 54.1-2914 A 14 of the Code of Virginia is
made on a case-by-case basis with consideration given to
the nature, extent, and context of the professional
relationship between the practitioner and the person. The
fact that a person is not actively receiving treatment or
professional services from a practitioner is not determinative
of this issue. A person is presumed to remain a patient until
the patient-practitioner relationship is terminated.

2. The consent to, initiation of, or participation in sexual
behavior or involvement with a practitioner by a patient does
not change the nature of the conduct nor negate the
statutory prohibition.

C. Sexual contact between a practitioner and a former patient.
Sexual contact between a practitioner and a former patient
after termination of the practitioner-patient relationship may
still constitute unprofessional conduct if the sexual contact is a
result of the exploitation of trust, knowledge, or influence of
emotions derived from the professional relationship.

D. Sexual contact between a practitioner and a key third party
shall constitute unprofessional conduct if the sexual contact is
a result of the exploitation of trust, knowledge or influence
derived from the professional relationship or if the contact has
had or is likely to have an adverse effect on patient care. For
purposes of this section, key third party of a patient shall
mean: spouse or partner, parent or child, guardian, or legal
representative of the patient.

E. Sexual contact between a practitioner and a supervisor and
a trainee shall constitute unprofessional conduct if the sexual
contact is a result of the exploitation of trust, knowledge or
influence derived from the professional relationship or if the
contact has had or is likely to have an adverse effect on
patient care.

18 VAC 85-101-166. Refusal to provide information.

A practitioner shall not willfully refuse to provide information or
records as requested or required by the board or its
representative pursuant to an investigation or to the
enforcement of a statute or regulation.

NOTICE: The forms used in administering 18 VAC 85-101,
Regulations Governing the Licensure of Radiologic
Technologists and Radiologic Technologists-Limited, are not
being published due to the number of forms; however, the
name of each form is listed below. The forms are available for
public inspection at the Board of Medicine, 6603 W. Broad
Street, Richmond, Virginia, or at the office of the Registrar of
Regulations, General Assembly Building, 2nd Floor,
Richmond, Virginia.

FORMS

Instructions for Completing an Application for Licensure as a
Radiologic Technologist By Examination/Endorsement (rev.
14/02 6/04).

Application for a License as a Radiologic Technologist (rev.
1402 6/04).

Form A, Claims History Sheet (rev. 4402 6/04).

Form B, Activity Questionnaire (rev. 4402 6/04).

Form C, Clearance from Other States (rev. 44402 6/04).
Form E, Certification Request from ARRT (rev. 4402 6/04).
Form F, Traineeship Application (rev. $H02 6/04).

Form L, Certificate of Radiologic Technology Education (eff.
14462 6/04).

Instructions for Completing an Application for Licensure as a
Radiologic Technologist-Limited (rev. 2/03 6/04).

Application for a License to Practice as—a Radiologic
Fechnelogist Technology-Limited (rev. 3/63 6/04).
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Form #t+—{a}and—{b} T/A (1) and T/A (2), Radiologic
Technologist-Limited Training Application for Abdomen/Pelvis
pursuant to Virginia Regulations 18 VAC 85-101-60 B (3) (rev.
3/03 6/04).

Form #2(a)—and—b) T/C (1) and T/C (2), Radiologic
Technologist-Limited Clinical Training Application (rev. 3/03
6/04).

Form T/E, Radiologic Technologist-Limited Traineeship
Application (rev. 6/04).

Instructions for Completing Reinstatement of Radiologic
Technology Licensure (rev. +03 4/04).

Application for Reinstatement as—a of License to Practice
Radiologic Technologist (eff. 3/03 4/04).

Instructions for Completing Reinstatement of Radiologic
Technologist-Limited Licensure (rev. 403 4/04).

Application for Reinstatement as—a of License to Practice
Radiologic Technologist-Limited (eff. 3/63 4/04).

License Renewal Notice and Application, 0120 Radiologic
Technologist (rev. 11/02).

License Renewal Notice and Application, 0122 Limited

Radiologic Technologist (eff. 11/02).
Application for Registration for Volunteer Practice (eff. 12/02).

Sponsor Certification for Volunteer Registration (eff. 1/03).
VA.R. Doc. No. R03-263; Filed November 8, 2004, 12:40 p.m.

* kkkkk k%

Title of Requlation: 18 VAC 85-110. Regulations Governing
the Practice of Licensed Acupuncturists (adding 18 VAC
85-110-175 through 18 VAC 85-110-183).

Statutory Authority: § 54.1-2400 of the Code of Virginia.

Public Hearing Date: January 21, 2005 - 8:15 a.m.
Public comments may be submitted until 5 p.m. on January
28, 2005.
(See Calendar of Events section
for additional information)

Agency Contact: William L. Harp, M.D., Executive Director,
Department of Health Professions, 6603 West Broad Street,
5th Floor, Richmond, VA 23230-1712, telephone (804) 662-
9908, FAX (804) 662-9943, or e-mail
william.harp@dhp.virginia.gov.

Basis: Section 54.1-2400 of the Code of Virginia provides the
Board of Medicine the authority to promulgate regulations to
administer the regulatory system.

In addition, §§ 54.1-2914, 54.1-2915, and 54.1-2916 of the
Code of Virginia establish grounds by which the board may
refuse to license or certify an applicant or take disciplinary
action against a current license or certificate holder. While
regulations on standards of conduct do not duplicate
standards set forth in law, they do supplement and interpret
the statutory provisions.

Purpose: The purpose of this regulatory action is to establish
in regulation the standards by which practitioners of the
healing arts must conduct their practice. Section 54.1-2914 A
7 of the Code of Virginia defines one grounds for a finding of
unprofessional conduct as "Conducts his practice in a manner
contrary to the standard of ethics of his branch of the healing
arts." The board has used the code of ethics of the American
Medical Association and other organizations as guidance but
has not specifically adopted ethical standards in regulation.
Amended rules will provide standards relating to ethical
behavior in the care and treatment of patients, maintenance
and disclosure of records, and in the responsibility of a
practitioner for delegation of services to subordinates under
their supervision. Throughout the substance of these rules,
there are measures that will benefit patient health and safety.
For example, a patient’s health and safety may benefit from a
requirement for the practitioner to communicate and involve
the patient in his care, to fully inform the patient, and to
maintain patient information with confidentiality.

While the vast majority of practitioners conduct their practices
ethically, there are those who have not followed professional
standards for communicating and informing patients, for
maintaining accurate and legible records, for providing records
in a timely manner, or for sexual contact with patients. Others
who seek to act professionally and ethically have been
desirous of specific guidance from the board on matters such
as the retention of records and informed consent. With
adoption of these rules, the board’s intent is to not only protect
the health, welfare and safety of the public against
inappropriate and unethical actions by its licensees, but also
to give regulatory guidance for practice in a professional
manner.

Substance: The substantive provisions of this regulatory
action include the following standards for professional
conduct:

18 VAC 85-110-175. Confidentiality. The proposed regulation
prohibits a practitioner from willfully or negligently breaching
the confidentiality between a practitioner and a patient. If a
breach of confidence is required by applicable law or beyond
the control of the practitioner, it is not considered negligent or
willful.

18 VAC 85-110-176. Patient records. Proposed regulations
set requirements for confidentiality and disclosure of patient
records; maintenance of accurate, timely records; and
providing patient records to another practitioner or the patient
in accordance with provisions of law. Regulations also
provide rules for record retention for a minimum of six years
with certain exceptions, for appropriate destruction of records
and for notification to patients about record retention.

18 VAC 85-110-177. Practitioner-patient communication. This
section sets out the standards for ethical communication with
patients to include provision of accurate information to
patients in terms that are understandable and encourage
participation. It would be unethical for a practitioner to
deliberately make a false or misleading statement regarding
the practitioner’s skill or the efficacy or value of a medication,
treatment, or procedure prescribed or directed by the
practitioner in the treatment of any disease or condition.
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Before any acupuncture procedure is performed, there is a
requirement for informed consent and a requirement to inform
patients of the risks, benefits, and alternatives. Provisions
allow for consent from a legally authorized representative in
lieu of the patient under certain circumstances.

18 VAC 85-110-178. Practitioner responsibility. This section
lists practitioner actions that are considered irresponsible and
unethical, including knowingly allowing subordinates to
jeopardize patient safety or provide patient care outside of the
subordinate’s scope of practice or area of responsibility;
engaging in an egregious pattern of disruptive behavior or
interaction in a health care setting that interferes with patient
care; or exploiting the practitioner/patient relationship for
personal gain.

18 VAC 85-110-179. Advertising ethics. The rules require
truth and full disclosure in advertising related to the fee for
certain procedures or treatments and any claim of board
certification. They prohibit charging for a service within 72
hours of performing an advertised free service and require the
practitioner to be responsible and accountable for the validity
and truthfulness of the content of an advertisement to ensure
that it is not deceptive, misleading or false.

18 VAC 85-110-180. Vitamins, minerals and food
supplements. The regulation requires that recommendation or
direction for such be based upon a reasonable expectation
that use will result in a favorable patient outcome, including
preventive practices, and that a greater benefit will be
achieved than that which can be expected without such use.
The proposed rule would also prohibit a recommended dose
that would be contraindicated based on the individual patient’s
overall medical condition and medications.

18 VAC 85-110-181. Solicitation or remuneration in exchange
for referral. Proposed regulations are identical to current
requirements for licensees regulated under 18 VAC 85-20
(doctors of medicine, osteopathic medicine, podiatry and
chiropractic). There is a prohibition on knowingly and willfully
soliciting or receiving any remuneration for referral of an
individual to a health care facility or institution.

18 VAC 85-110-182. Sexual contact. Proposed regulations
define in subsection A what is meant by sexual contact for
purposes of interpreting statutory prohibitions in §§ 54.1-2914
of the Code of Virginia. Subsection B specifies the prohibition
against sexual contact with a patient, and subsection C sets
the rule concerning a former patient.

Subsections D and E set the conditions under which sexual
contact between a practitioner and a key third party or
between a medical supervisor and a medical trainee could
constitute unprofessional conduct.

18 VAC 85-110-183. Refusal to provide information. The
proposed regulation is identical to current requirements for
licensees regulated under 18 VAC 85-20; it makes it
unprofessional conduct to refuse to provide information or
records as requested or required by the board or one of its
investigators in the enforcement of law and regulation.

Issues: There are numerous advantages to the public
associated with the proposed regulatory action. By having
standards of conduct more clearly stated in regulation, all

consumers of services provided by licensees should benefit
from specific rules on communication with patients,
maintenance of accurate records, access to patient records,
confidentiality, sexual contact, and informed consent.

There are no disadvantages to the public of the proposed
standards of conduct for licensees of the board.

The primary advantage to the agency comes from a more
definitive set of standards of professional conduct for
licensees. For example, a standard for retention of patient
records will be available to practitioners, who often call the
board office for guidance on these issues. Additionally, the
board will be able to rely on a clearer standard to cite in a
disciplinary case in which a practitioner may be guilty of
unprofessional conduct. In the past, the board has cited
§ 54.1-2914 (7), which states that: "Any practitioner of the
healing arts regulated by the board shall be considered guilty
of unprofessional conduct if he...conducts his practice in a
manner contrary to the standards of ethics of his branch of the
healing arts." Without fully setting out the standards in
regulation, it could be argued that a licensee was expected to
conduct himself and his practice according to a standard that
had not been adopted by the regulatory board and was
unknown to the licensee. More explicit regulations on
standards of professional conduct will provide guidance for
certain situations and more specific grounds for disciplinary
action if the standards are violated.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The proposed
regulations will establish professional ethical standards for
patient records, confidentiality, communication with patients
and termination of practitioner/patient relationship, practitioner
responsibility, advertising ethics, the use of vitamins, minerals,
and food supplements, referral ethics, sexual contact, and
providing information to the Board of Medicine upon request.

Estimated economic impact. These regulations contain
professional ethical standards for practice of licensed
acupuncturists. Recently, a disciplinary sanction imposed by
the Board of Medicine (the board) on one of its regulants was
overturned by the court of appeals based in part because the
board did not have regulations addressing the standards of
conduct related to the dispute.1 Prior to this lawsuit, the board
has been using the code of ethics of the American Medical

" Court of Appeals of Virginia, Record No. 0016-02-2.
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Association and of the other related professional organizations
as guidance, but its regulations did not contain many of these
ethical standards. As a result of this court case, the board
conducted an extensive review of professional ethics used by
the American Medical Association and other related
professional associations, reviewed the list of 42 grounds for
disciplinary action recommended by the Federation of State
Medical Boards, combed through the standards already
addressed in the Code of Virginia or the regulations, and is
proposing to establish ethical standards to cover nine areas.

In general, the proposed regulations will require that
practitioners maintain, manage, and destroy patient records
according to the specific criteria to ensure patient
confidentiality; that practitioners do not breach the
practitioner/patient confidentiality; that practitioners do not
mislead or make deliberate false statements regarding the
medications, treatment, diagnosis, and prognosis; that
practitioners inform patients of the risks, benefits, and
alternatives before the recommended treatment; that the
practitioners present medical information in understandable
language to patients; that practitioners do not terminate their
relationship with a patient without a notice allowing reasonable
time for the patient; that practitioners do not delegate tasks
outside the scope of a subordinate’s area; that practitioners do
not exploit the practitioner/patient relationship for personal
gain; that practitioners do not adhere to the misleading or
deceptive advertising; that the practitioners do not use
vitamins, minerals, and food supplements unless a favorable
outcome is expected; that practitioners do not seek
remuneration in exchange for referral; that practitioners do not
have sexual contact with patients or with supervisees, if that
relationship would have an adverse affect on patient care; and
that practitioners provide information to the Board of Medicine
if requested.

The proposed changes will establish explicit standards the
board is currently using as guidance. Because this regulation
will establish more clearly the scope of ethical standards, it will
probably be more informative regarding what constitutes a
breach of ethical standards and consequently what may be
subject to a disciplinary action. Most practitioners are
probably already in compliance with most of the proposed
standards and are not expected to be affected significantly by
the proposed changes on average. Even though there may
be a small number of regulants who may have to change their
practices to comply with the proposed rules, the significance
and the types of potential economic effects are likely to be
case specific. Thus, the compliance costs may increase for
some regulants by an unknown amount. Also, the proposed
changes may cause an increase in the number of complaints
and fact-finding investigations. As a rough estimate, the
Department of Health expects approximately 0.1 additional
informal hearings costing about $165 per year.2

The proposed regulation requires that practitioners inform or
notify patients of the records retention schedule so patients
will be aware of when their records may be no longer

2 The number of cases and the costs are estimated based on the percentage of
regulants affected by these regulations compared to the total number of
regulants for which similar ethical standards are proposed, 10 additional cases
expected for all professions, and expected cost of $3,000 per case.

available. Given that a practitioner may have accumulated
thousands of inactive patients over the years, this requirement
seems to have the potential to create significant compliance
costs for some of the practitioners. Also, practitioners may not
have the accurate address information for most inactive
patients. Perhaps, the potential mailing costs of notifications
may be significantly reduced if the scope of this requirement is
limited to only active or recently active patients.

Some benefits may come from more clearly delineated and
stated ethical standards. More informative standards could
improve compliance and may provide a higher protection
against ethical misconduct for consumers, practitioners,
subordinates, and public in general. Also, having ethics
standards in regulations could serve as an insurance against
similar potential lawsuits that occurred in the past and could
improve the enforceability of disciplinary actions.

Businesses and entities affected. The proposed regulations
apply to approximately 253 licensed acupuncturists.

Localities particularly affected. The proposed regulations
apply throughout the Commonwealth.

Projected impact on employment. The impact of proposed
regulations on employment depends on how significantly the
current practitioners will have to change their business
practices to comply with the proposed ethics standards.
Provided that most practitioners are already conducting their
businesses in compliance with the proposed regulations, no
significance effect on employment is expected.

Effects on the use and value of private property. The
proposed ethics standards should not have any significant
effect on the value of physical real property. Also, unless the
proposed regulations introduce significant compliance costs
on practitioners, no significant effect on the use and value of
practitioner businesses is expected.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Board of Medicine
concurs with the analysis of the Department of Planning and
Budget for the proposed regulation, 18 VAC 85-110,
Regulations  Governing the Practice of Licensed
Acupuncturists, relating to standards of professional conduct
for licensees.

Summary:

The proposed amendments establish standards for
professional conduct for licensed acupuncturists including
maintenance, retention and release of patient records;
patient confidentiality; practitioner-patient communication
and termination of that relationship; advertising ethics,
recommendations for vitamins, minerals and food
supplements, solicitation or remuneration for referrals;
sexual contact; and practitioner responsibilities.

PART V.
STANDARDS OF PROFESSIONAL CONDUCT.

18 VAC 85-110-175. Confidentiality.

A practitioner shall not willfully or negligently breach the
confidentiality between a practitioner and a patient. A breach
of confidence that is required by applicable law or beyond the
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control of the practitioner shall not be considered negligent or
willful.

18 VAC 85-110-176. Patient records.

A. Practitioners shall comply with the provisions of § 32.1-
127.1:03 of the Code of Virginia related to the confidentiality
and disclosure of patient records.

B. Practitioners shall provide patient records to another
practitioner or to the patient or his authorized representative in
a timely manner and in accordance with provisions of § 32.1-
127.1:03 of the Code of Virginia.

C. Practitioners shall properly manage patient records and
shall maintain timely, accurate, legible and complete patient
records.

D. Practitioners shall maintain a patient record for a minimum
of six years following the last patient encounter with the
following exceptions:

1. Records of a minor child, including immunizations, which
shall be maintained until the child reaches the age of 18 or
the age of emancipation, whichever comes first, except the
minimum time for record retention shall be six years
regardless of the age of the child at the last patient
encounter;

2. Records that have previously been transferred to another
practitioner or health care provider or provided to the
patient; or

3. Records that are required by contractual obligation or
federal law to be maintained for a longer period of time.

E. From (insert effective date of regulations) practitioners shall
post information or in some manner inform all patients
concerning the time frame for record retention and
destruction. Patient records shall only be destroyed in a
manner that protects patient confidentiality, such as by
incineration or shredding.

F. When a practitioner is closing, selling or relocating his
practice, he shall meet the requirements of § 54.1-2405 of the
Code of Virginia for giving notice that copies of records can be
sent to any like-regulated provider of the patient's choice or
provided to the patient.

18 VAC 85-110-177. Practitioner-patient communication;
termination of relationship.

A. Communication with patients.

1. Except as provided in § 32.1-127.1:03 F of the Code of
Virginia, a practitioner shall accurately inform patients or
their legally authorized representative of any professional
assessment and prescribed treatment or plan of care. A
practitioner shall not deliberately make a false or misleading
statement regarding the practitioner’s skill or the efficacy or
value of a treatment, or procedure prescribed or directed by
the practitioner in the treatment of any disease or condition.

2. Practitioners shall present information to a patient or his
legally authorized representative in understandable terms
and encourage patrticipation in the decisions regarding the
patient’s care.

3. Before any acupuncture treatment or procedure is
performed, informed consent shall be obtained from the
patient. Practitioners shall inform patients of the risks,
benefits, and alternatives of the recommended treatment
that a reasonably prudent licensed acupuncturist practicing
in Virginia would tell a patient. In the instance of a minor or
a patient who is incapable of making an informed decision
on his own behalf or is incapable of communicating such a
decision due to a physical or mental disorder, the legally
authorized person available to give consent shall be
informed and the consent documented.

B. Termination of the practitioner/patient relationship.

1. The practitioner or the patient may terminate the
relationship. In either case, the practitioner shall make a
copy of the patient record available, except in situations
where denial of access is allowed by law.

2. A practitioner shall not terminate the relationship or make
his services unavailable without documented notice to the
patient that allows for a reasonable time to obtain the
services of another practitioner.

18 VAC 85-110-178. Practitioner responsibility.
A. A practitioner shall not:

1. Perform procedures or techniques that are outside the
scope of his practice or for which he is not trained and
individually competent;

2. Knowingly allow subordinates to jeopardize patient safety
or provide patient care outside of the subordinate’s scope of
practice or area of responsibility. Practitioners shall
delegate patient care only to subordinates who are properly
trained and supervised;

3. Engage in an egregious pattern of disruptive behavior or
interaction in a health care setting that interferes with
patient care or could reasonably be expected to adversely
impact the quality of care rendered to a patient; or

4. Exploit the practitioner/patient relationship for personal
gain.

B. Advocating for patient safety or improvement in patient care
within a health care entity shall not constitute disruptive
behavior provided the practitioner does not engage in
behavior prohibited in subdivision A 2 of this section.

18 VAC 85-110-179. Advertising ethics.

A. Any statement specifying a fee, whether standard,
discounted or free, for professional services which does not
include the cost of all related procedures, services and
products which, to a substantial likelihood, will be necessary
for the completion of the advertised service as it would be
understood by an ordinarily prudent person shall be deemed
to be deceptive or misleading, or both. Where reasonable
disclosure of all relevant variables and considerations is
made, a statement of a range of prices for specifically
described services shall not be deemed to be deceptive or
misleading.

B. Advertising a discounted or free service, examination, or
treatment and charging for any additional service,
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examination, or treatment that is performed as a result of and
within 72 hours of the initial office visit in response to such
advertisement is unprofessional conduct unless such
professional services rendered are as a result of a bonafide
emergency. This provision may not be waived by agreement
of the patient and the practitioner.

C. Advertisements of discounts shall disclose the full fee that
has been discounted. The practitioner shall maintain
documented evidence to substantiate the discounted fees and
shall make such information available to a consumer upon
request.

D. A licensee’s authorization of or use in any advertising for
his practice of the term "board certified" or any similar words
or phrase calculated to convey the same meaning shall
constitute misleading or deceptive advertising under § 54.1-
2914 of the Code of Virginia, unless the licensee discloses the
complete name of the specialty board which conferred the
aforementioned certification.

E. A licensee of the board shall not advertise information that
is false, misleading, or deceptive. For an advertisement for a
single practitioner, it shall be presumed that the practitioner is
responsible and accountable for the validity and truthfulness
of its content. For an advertisement for a practice in which
there is more than one practitioner, the name of the
practitioner or practitioners responsible and accountable for
the content of the advertisement shall be documented and
maintained by the practice for at least two years.

18 VAC 85-110-180.
supplements.

Vitamins, minerals and food

A. The recommendation or direction for the use of vitamins,
minerals or food supplements and the rationale for that
recommendation shall be documented by the practitioner. The
recommendation or direction shall be based upon a
reasonable expectation that such use will result in a favorable
patient outcome, including preventive practices, and that a
greater benefit will be achieved than that which can be
expected without such use.

B. Vitamins, minerals, or food supplements, or a combination
of the three, shall not be sold, dispensed, recommended,
prescribed, or suggested in doses that would be
contraindicated based on the individual patient’s overall
medical condition and medications.

C. The practitioner shall conform to the standards of his
particular branch of the healing arts in the therapeutic
application of vitamins, minerals or food supplement therapy.

18 VAC 85-110-181.
exchange for referral.

Solicitation or remuneration in

A practitioner shall not knowingly and willfully solicit or receive
any remuneration, directly or indirectly, in return for referring
an individual to a facility or institution as defined in § 37.1-179
of the Code of Virginia or hospital as defined in § 32.1-123 of
the Code of Virginia.

Remuneration shall be defined as compensation, received in
cash or in kind, but shall not include any payments, business
arrangements, or payment practices allowed by 42 USC

§ 1320a-7b(b) , as amended, or any regulations promulgated
thereto.

18 VAC 85-110-182. Sexual contact.

A. For purposes of § 54.1-2914 A 7 and A 14 of the Code of
Virginia and this section, sexual contact includes, but is not
limited to, sexual behavior or verbal or physical behavior that:

1. May reasonably be interpreted as intended for the sexual
arousal or gratification of the practitioner, the patient, or
both; or

2. May reasonably be interpreted as romantic involvement
with a patient regardless of whether such involvement
occurs in the professional setting or outside of it.

B. Sexual contact with a patient.

1. The determination of when a person is a patient for
purposes of § 54.1-2914 A 14 of the Code of Virginia is
made on a case-by-case basis with consideration given to
the nature, extent, and context of the professional
relationship between the practitioner and the person. The
fact that a person is not actively receiving treatment or
professional services from a practitioner is not determinative
of this issue. A person is presumed to remain a patient until
the patient-practitioner relationship is terminated.

2. The consent to, initiation of, or participation in sexual
behavior or involvement with a practitioner by a patient does
not change the nature of the conduct nor negate the
statutory prohibition.

C. Sexual contact between a practitioner and a former patient
after termination of the practitioner-patient relationship may
still constitute unprofessional conduct if the sexual contact is a
result of the exploitation of trust, knowledge, or influence of
emotions derived from the professional relationship.

D. Sexual contact between a practitioner and a key third party
shall constitute unprofessional conduct if the sexual contact is
a result of the exploitation of trust, knowledge or influence
derived from the professional relationship or if the contact has
had or is likely to have an adverse effect on patient care. For
purposes of this section, key third party of a patient means
spouse or partner, parent or child, guardian, or legal
representative of the patient.

E. Sexual contact between a supervisor and a trainee shall
constitute unprofessional conduct if the sexual contact is a
result of the exploitation of trust, knowledge or influence
derived from the professional relationship or if the contact has
had or is likely to have an adverse effect on patient care.

18 VAC 85-110-183. Refusal to provide information.

A practitioner shall not willfully refuse to provide information or
records as requested or required by the board or its
representative pursuant to an investigation or to the
enforcement of a statute or regulation.

NOTICE: The forms used in administering 18 VAC 85-110,
Regulations  Governing the Practice of Licensed
Acupuncturists, are not being published due to the number of
forms; however, the name of each form is listed below. The
forms are available for public inspection at the Board of
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Medicine, 6603 W. Broad Street, Richmond, Virginia, or at the
office of the Registrar of Regulations, General Assembly
Building, 2nd Floor, Richmond, Virginia.

FORMS

Instructions for Completing the an Application for Licensed a
License to Practice as an Acupuncturist for Graduates of
Approved Institutions or Programs in the United States (rev.
42/02 4/04).

Instructions for Completing the an Application for Licensed a
License to Practice as an Acupuncturist for Graduates of
Nonapproved Educational Programs (rev. 42/02 3/04).

Application for a License to Practice as an Acupuncturist (rev.
12/02).

Form A, Claims History Sheet (rev. 42/062 3/04).
Form B, Activity Questionnaire (rev. 42/02 3/04).
Form C, Clearance from Other State Boards (rev. 42/02 3/04).

Form L, Certification of Professional Education (rev. 42/02
9/04).

Verification of NCCAOM Certification (rev. 42/02 3/04).

Renewal Notice and Application, 0121 Licensed Acupuncturist
(rev. 12/02).

Recommendation for Examination by a Physician (eff. 12/01).
Application for Registration for Volunteer Practice (eff. 12/02).
Sponsor Certification for Volunteer Registration (eff. 1/03).

VA.R. Doc. No. R03-263; Filed November 8, 2004, 12:40 p.m.

* k kkkkkk

Title of Regulation: 18 VAC 85-120. Regulations Governing
the Certification of Athletic Trainers (adding 18 VAC 85-
120-155 through 18 VAC 85-120-162).

Statutory Authority: § 54.1-2400 of the Code of Virginia.

Public Hearing Date: January 21, 2005 - 8:15 a.m.
Public comments may be submitted until 5 p.m. on January
28, 2005.
(See Calendar of Events section
for additional information)

Agency Contact: William L. Harp, M.D., Executive Director,
Department of Health Professions, 6603 West Broad Street,
5th Floor, Richmond, VA 23230-1712, telephone (804) 662-
9908, FAX (804) 662-9943, or e-mail
william.harp@dhp.virginia.gov.

Basis: Section 54.1-2400 of the Code of Virginia provides the
Board of Medicine the authority to promulgate regulations to
administer the regulatory system.

In addition, §§ 54.1-2914, 54.1-2915, and 54.1-2916 of the
Code of Virginia establish grounds by which the board may
refuse to license or certify an applicant or take disciplinary
action against a current license or certificate holder. While
regulations on standards of conduct do not duplicate

standards set forth in law, they do supplement and interpret
the statutory provisions.

Purpose: The purpose of the regulatory action is to establish
in regulation the standards by which practitioners of the
healing arts must conduct their practice. Section 54.1-2914 A
7 of the Code of Virginia defines one grounds for a finding of
unprofessional conduct as "Conducts his practice in a manner
contrary to the standard of ethics of his branch of the healing
arts." The board has used the code of ethics of the American
Medical Association and other organizations as guidance but
has not specifically adopted ethical standards in regulation.
Amended rules will provide standards relating to ethical
behavior in the care and treatment of patients, maintenance
and disclosure of records, and in the responsibility of a
practitioner for delegation of services to subordinates under
their supervision. Throughout the substance of these rules,
there are measures that will benefit patient health and safety.
For example, a patient’s health and safety may benefit from a
requirement for the practitioner to communicate and involve
the patient in his care, to fully inform the patient, and to
maintain patient information with confidentiality.

While the vast majority of practitioners conduct their practices
ethically, there are those who have not followed professional
standards for communicating and informing patients, for
maintaining accurate and legible records, for providing records
in a timely manner, or for sexual contact with patients. Others
who seek to act professionally and ethically have been
desirous of specific guidance from the board on matters such
as the retention of records and informed consent. With
adoption of these rules, the board’s intent is to not only protect
the health, welfare and safety of the public against
inappropriate and unethical actions by its licensees, but also
to give regulatory guidance for practice in a professional
manner.

Substance: The substantive provisions of this regulatory
action include the following standards for professional
conduct:

18 VAC 85-120-155. Confidentiality. The proposed regulation
prohibits a practitioner from willfully or negligently breaching
the confidentiality between a practitioner and a patient. If a
breach of confidence is required by applicable law or beyond
the control of the practitioner, it is not considered negligent or
willful.

18 VAC 85-120-156. Patient records. Proposed regulations
set requirements for confidentiality and disclosure of patient
records; maintenance of accurate, timely records; and for
providing patient records to another practitioner or the patient
in accordance with provisions of law. If an athletic trainer is
employed by a health care institution or other entity, he must
maintain records in accordance with the policies of that entity.
If he is self-employed, the regulations set standards for record
retention at a minimum of six years, with certain exceptions,
and for appropriate destruction of records and appropriate
notification to patients.

18 VAC 85-120-157. Practitioner-patient communication. This
section sets out the standards for ethical communication with
patients to include provision of accurate information to
patients in terms that are understandable and encourage
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participation. It would be unethical for a practitioner to
deliberately make a false or misleading statement regarding
the practitioner’s skill or the efficacy or value of a medication,
treatment, or procedure prescribed or directed by the
practitioner in the treatment of any disease or condition.

Practitioners must adhere to requirements of § 32.1-162.18 of
the Code of Virginia for obtaining informed consent from
patients prior to involving them in research activities.

18 VAC 85-120-158. Practitioner responsibility. This section
lists practitioner actions that are considered irresponsible and
unethical, including knowingly allowing subordinates to
jeopardize patient safety or provide patient care outside of the
subordinate’s scope of practice or area of responsibility;
engaging in an egregious pattern of disruptive behavior or
interaction in a health care setting that interferes with patient
care; or exploiting the practitioner/patient relationship for
personal gain.

18 VAC 85-120-159. Vitamins, minerals and food
supplements. The regulation requires that recommendation or
direction for such be based upon a reasonable expectation
that use will result in a favorable patient outcome, including
preventive practices, and that a greater benefit will be
achieved than that which can be expected without such use.
The proposed rule would also prohibit a recommended dose
that would be contraindicated based on the individual patient’s
overall medical condition and medications.

18 VAC 85-120-160. Anabolic steroids. The current
prohibition in 18 VAC 85-20 for physicians on prescribing or
administering anabolic steroids, except for accepted
therapeutic purposes, is included in regulations for athletic
trainers. While athletic trainers cannot prescribe, this rule
would prohibit administration of steroids.

18 VAC 85-120-161. Sexual contact. Proposed regulations
define in subsection A what is meant by sexual contact for
purposes of interpreting statutory prohibitions in §§ 54.1-2914
of the Code of Virginia. Subsection B specifies the prohibition
against sexual contact with a patient, and subsection C sets
the rule concerning a former patient.

Subsections D and E set the conditions under which sexual
contact between a practitioner and a key third party or
between a medical supervisor and a medical trainee could
constitute unprofessional conduct.

18 VAC 85-120-162. Refusal to provide information. The
proposed regulation is identical to current requirements for
licensees regulated under 18 VAC 85-20; it makes it
unprofessional conduct to refuse to provide information or
records as requested or required by the board or one of its
investigators in the enforcement of law and regulation.

Issues: There are numerous advantages to the public
associated with the proposed regulatory action. By having
standards of conduct more clearly stated in regulation, all
consumers of services provided by licensees should benefit
from specific rules on communication with patients,
maintenance of accurate records, access to patient records,
confidentiality, sexual contact, and informed consent.

There are no disadvantages to the public of the proposed
standards of conduct for licensees of the board.

The primary advantage to the agency comes from a more
definitive set of standards of professional conduct for
licensees. For example, a standard for retention of patient
records will be available to practitioners, who often call the
board office for guidance on these issues. Additionally, the
board will be able to rely on a clearer standard to cite in a
disciplinary case in which a practitioner may be guilty of
unprofessional conduct. In the past, the board has cited
§ 54.1-2914 (7), which states that: "Any practitioner of the
healing arts regulated by the board shall be considered guilty
of unprofessional conduct if he...conducts his practice in a
manner contrary to the standards of ethics of his branch of the
healing arts." Without fully setting out the standards in
regulation, it could be argued that a licensee was expected to
conduct himself and his practice according to a standard that
had not been adopted by the regulatory board and was
unknown to the licensee. More explicit regulations on
standards of professional conduct will provide guidance for
certain situations and more specific grounds for disciplinary
action if the standards are violated.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The proposed
regulations will establish professional ethical standards for
patient records, confidentiality, communication with patients,
practitioner responsibility, the use of vitamins, minerals, and
food supplements, the use of anabolic steroids, sexual
contact, and providing information to the Board of Medicine
upon request.

Estimated economic impact. These regulations contain
professional ethical standards for athletic trainers. Recently, a
disciplinary sanction imposed by the Board of Medicine (the
board) on one of its regulants was overturned by the court of
appeals based in part because the board did not have
regulations addressing the standards of conduct related to the
dispu’[e.1 Prior to this lawsuit, the board has been using the
code of ethics of the American Medical Association and of the
other related professional organizations as guidance, but its
regulations did not contain many of these ethical standards.
As a result of this court case, the board conducted an
extensive review of professional ethics used by the American
Medical Association and other related professional
associations, reviewed the list of 42 grounds for disciplinary
action recommended by the Federation of State Medical
Boards, combed through the standards already addressed in

' Court of Appeals of Virginia, Record No. 0016-02-2.
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the Code of Virginia or the regulations, and is proposing to
establish ethical standards to cover eight areas.

In general, the proposed regulations will require that
practitioners maintain, manage, and destroy patient records
according to the specific criteria to ensure patient
confidentiality; that practitioners do not breach the
practitioner/patient confidentiality; that practitioners do not
mislead or make deliberate false statements regarding the
medications, treatment, diagnosis, and prognosis; that the
practitioners present medical information in understandable
language to patients; that practitioners do not delegate tasks
outside the scope of a subordinate’s area; that practitioners do
not exploit the practitioner/patient relationship for personal
gain; that practitioners do not use vitamins, minerals, and food
supplements unless a favorable outcome is expected; that
practitioners do not sell, dispense, or administer anabolic
steroids; that practitioners do not have sexual contact with
patients or with supervisees, if that relationship would have an
adverse affect on patient care; and that practitioners provide
information to the Board of Medicine if requested.

The proposed changes will establish explicit standards the
board is currently using as guidance. Because this regulation
will establish more clearly the scope of ethical standards, it will
probably be more informative regarding what constitutes a
breach of ethical standards and consequently what may be
subject to a disciplinary action. Most practitioners are
probably already in compliance with most of the proposed
standards and are not expected to be affected significantly by
the proposed changes on average. Even though there may
be a small number of regulants who may have to change their
practices to comply with the proposed rules, the significance
and the types of potential economic effects are likely to be
case specific. Thus, the compliance costs may increase for
some regulants by an unknown amount. Also, the proposed
changes may cause an increase in the number of complaints
and fact-finding investigations. As a rough estimate, the
Department of Health expects approximately 0.1 additional
informal hearings costing about $436 per year.2

The proposed regulation requires that practitioners inform or
notify patients of the records retention schedule so patients
will be aware of when their records may be no longer
available. Given that a practitioner may have accumulated a
large number of inactive patients over the years, this
requirement seems to have the potential to create significant
compliance costs for some of the practitioners. Also,
practitioners may not have the accurate address information
for most inactive patients. Perhaps, the potential mailing
costs of notifications may be significantly reduced if the scope
of this requirement is limited to only active or recently active
patients.

Some benefits may come from more clearly delineated and
stated ethical standards. More informative standards could
improve compliance and may provide a higher protection
against ethical misconduct for consumers, practitioners,
subordinates, and public in general. Also, having ethics

2 The number of cases and the costs are estimated based on the percentage of
regulants affected by these regulations compared to the total number of
regulants for which similar ethical standards are proposed, 10 additional cases
expected for all professions, and expected cost of $3,000 per case.

standards in regulations could serve as an insurance against
similar potential lawsuits that occurred in the past and could
improve the enforceability of disciplinary actions.

Businesses and entities affected. The proposed regulations
apply to approximately 667 athletic trainers.

Localities particularly affected. The proposed regulations
apply throughout the Commonwealth.

Projected impact on employment. The impact of proposed
regulations on employment depends on how significantly the
current practitioners will have to change their business
practices to comply with the proposed ethics standards.
Provided that most practitioners are already conducting their
businesses in compliance with the proposed regulations, no
significance effect on employment is expected.

Effects on the use and value of private property. The
proposed ethics standards should not have any significant
effect on the value of physical real property. Also, unless the
proposed regulations introduce significant compliance costs
on practitioners, no significant effect on the use and value of
practitioner businesses is expected.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Board of Medicine
concurs with the analysis of the Department of Planning and
Budget for the proposed regulation, 18 VAC 85-120,
Regulations Governing the Licensure of Athletic Trainers,
relating to standards of professional conduct for licensees.

Summary:

The proposed amendments establish standards for
professional conduct for athletic trainers including
maintenance, retention and release of patient records;
patient confidentiality; practitioner-patient communication
and termination of that relationship;, recommendations for
use of vitamins and minerals; anabolic steroids; sexual
contact; and practitioner responsibilities.

PART VI.
STANDARDS OF PROFESSIONAL CONDUCT.

18 VAC 85-120-155. Confidentiality.

A practitioner shall not willfully or negligently breach the
confidentiality between a practitioner and a patient. A breach
of confidence that is required by applicable law or beyond the
control of the practitioner shall not be considered negligent or
willful.

18 VAC 85-120-156. Patient records.

A. Practitioners shall comply with the provisions of § 32.1-
127.1:03 of the Code of Virginia related to the confidentiality
and disclosure of patient records.

B. Practitioners shall provide patient records to another
practitioner or to the patient or his authorized representative in
a timely manner and in accordance with provisions of § 32.1-
127.1:03 of the Code of Virginia.

C. Practitioners shall properly manage patient records and
keep timely, accurate, legible and complete patient records.
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D. Practitioners who are employed by a health care institution,
school system or other entity in which the individual
practitioner does not own or maintain his own records shall
maintain patient records in accordance with the policies and
procedures of the employing entity.

E. Practitioners who are self-employed or employed by an
entity in which the individual practitioner does own and is
responsible for patient records shall:

1. Maintain a patient record for a minimum of six years
following the last patient encounter with the following
exceptions:

a. Records of a minor child, including immunizations,
which shall be maintained until the child reaches the age
of 18 or the age of emancipation, whichever comes first,
except the minimum time for record retention shall be six
years regardless of the age of the child at the last patient
encounter;

b. Records that have previously been transferred to
another practitioner or health care provider or provided to
the patient; or

¢. Records that are required by contractual obligation or
federal law to be maintained for a longer period of time.

F. From (insert effective date of regulations), athletic trainers
who maintain their own patient records shall post information
or in some manner inform all patients concerning the time
frame for record retention and destruction. Patient records
shall only be destroyed in a manner that protects patient
confidentiality, such as by incineration or shredding.

G. When a practitioner is closing, selling or relocating his
practice, he shall meet the requirements of § 54.1-2405 of the
Code of Virginia for giving notice that copies of records can be
sent to any like-regulated provider of the patient's choice or
provided to the patient.

18 VAC 85-120-157. Practitioner-patient communication.

A. Except as provided in § 32.1-127.1:03 F of the Code of
Virginia, a practitioner shall accurately present information to a
patient or his legally authorized representative in terms that
are understandable and encourage patrticipation in decisions
regarding the patient’s care.

B. A practitioner shall not deliberately make a false or
misleading statement regarding the practitioner’s skill or the
efficacy or value of a medication, treatment, or procedure
provided or directed by the practitioner in the treatment of any
disease or condition.

C. Practitioners shall adhere to requirements of § 32.1-162.18
of the Code of Virginia for obtaining informed consent from
patients prior to involving them as subjects in human research
that affects their care.

18 VAC 85-120-158. Practitioner responsibility.
A. A practitioner shall not:

1. Perform procedures or techniques that are outside the
scope of his practice or for which he is not trained and
individually competent;

2. Knowingly allow subordinates to jeopardize patient safety
or provide patient care outside of the subordinate’s scope of
practice or area of responsibility. Practitioners shall
delegate patient care only to subordinates who are properly
trained and supervised;

3. Engage in an egregious pattern of disruptive behavior or
interaction in a health care setting that interferes with
patient care or could reasonably be expected to adversely
impact the quality of care rendered to a patient; or

4. Exploit the practitioner/patient relationship for personal
gain.

B. Advocating for patient safety or improvement in patient care
within a health care entity shall not constitute disruptive
behavior provided the practitioner does not engage in
behavior prohibited in subdivision A 3 of this section.

18 VAC 85-120-159.
supplements.

Vitamins, minerals and food

A. The recommendation or direction for the use of vitamins,
minerals or food supplements and the rationale for that
recommendation shall be documented by the practitioner. The
recommendation or direction shall be based upon a
reasonable expectation that such use will result in a favorable
patient outcome, including preventive practices, and that a
greater benefit will be achieved than that which can be
expected without such use.

B. Vitamins, minerals, or food supplements, or a combination
of the three, shall not be sold, dispensed, recommended,
prescribed, or suggested in doses that would be
contraindicated based on the individual patient’s overall
medical condition and medications.

C. The practitioner shall conform to the standards of his
particular branch of the healing arts in the therapeutic
application of vitamins, minerals or food supplement therapy.

18 VAC85-120-160 Anabolic steroids.

An athletic trainer shall not sell, dispense, or administer
anabolic steroids to any patient.

18 VAC 85-120-161. Sexual contact.

A. For purposes of § 54.1-2914 A 7 and A 14 of the Code of
Virginia and this section, sexual contact includes, but is not
limited to, sexual behavior or verbal or physical behavior that:

1. May reasonably be interpreted as intended for the sexual
arousal or gratification of the practitioner, the patient, or
both; or

2. May reasonably be interpreted as romantic involvement
with a patient regardless of whether such involvement
occurs in the professional setting or outside of it.

B. Sexual contact with a patient.

1. The determination of when a person is a patient for
purposes of § 54.1-2914 A 14 of the Code of Virginia is
made on a case-by-case basis with consideration given to
the nature, extent, and context of the professional
relationship between the practitioner and the person. The
fact that a person is not actively receiving treatment or
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professional services from a practitioner is not determinative
of this issue. A person is presumed to remain a patient until
the patient-practitioner relationship is terminated.

2. The consent to, initiation of, or participation in sexual
behavior or involvement with a practitioner by a patient does
not change the nature of the conduct nor negate the
statutory prohibition.

C. Sexual contact between a practitioner and a former patient
after termination of the practitioner-patient relationship may
still constitute unprofessional conduct if the sexual contact is a
result of the exploitation of trust, knowledge, or influence of
emotions derived from the professional relationship.

D. Sexual contact between a practitioner and a key third party
shall constitute unprofessional conduct if the sexual contact is
a result of the exploitation of trust, knowledge or influence
derived from the professional relationship or if the contact has
had or is likely to have an adverse effect on patient care. For
purposes of this section, key third party of a patient means
spouse or partner, parent or child, guardian, or legal
representative of the patient.

E. Sexual contact between a supervisor and a trainee shall
constitute unprofessional conduct if the sexual contact is a
result of the exploitation of trust, knowledge or influence
derived from the professional relationship or if the contact has
had or is likely to have an adverse effect on patient care.

18 VAC 85-120-162. Refusal to provide information.

A practitioner shall not willfully refuse to provide information or
records as requested or required by the board or its
representative pursuant to an investigation or to the
enforcement of a statute or regulation.

NOTICE: The forms used in administering 18 VAC 85-120,
Regulations Governing the Certification of Athletic Trainers,
are not being published due to the number of forms; however,
the name of each form is listed below. The forms are
available for public inspection at the Board of Medicine, 6603
W. Broad Street, Richmond, Virginia, or at the office of the
Registrar of Regulations, General Assembly Building, 2nd
Floor, Richmond, Virginia.

FORMS

Instructions for Completing an Athletic Trainer Licensure
Application (rev. 5/04).

Application for a License to Practice as an Athletic Trainer
(rev. 5/04).

Form A, Claims History (rev. 5/04).

Form B, Activity Questionnaire (rev. 5/04).

Form C, Clearance from Other State Boards (rev. 5/04).
Form L, Certificate of Professional Education (rev. 5/04 9/04).

Provisional License to Practice as an Athletic Trainer Pursuant
to 18 VAC 85-120-80 (rev. 5/04).

Renewal Notice (eff. 5/04).

License Renewal Notice and Application (rev. 5/04).

Application for Registration for Volunteer Practice (eff. 12/02).
Sponsor Certification for Volunteer Registration (eff. 1/03).

VA.R. Doc. No. R03-263; Filed November 8, 2004, 12:41 p.m.

L 4 L 4

TITLE 22. SOCIAL SERVICES

STATE BOARD OF SOCIAL SERVICES

Title  of  Regulation: 22 VAC  40-325. Fraud
Reduction/Elimination Effort (amending 22 VAC 40-325-10
and 22 VAC 40-325-20).

Statutory Authority: §§ 63.2-217 and 63.2-526 of the Code of
Virginia.

Public Hearing Date: N/A -- Public comments may be
submitted until January 28, 2005.

(See Calendar of Events section

for additional information)

Agency Contact: Mrs. S. Michelle Lauter, Manager,
Department of Social Services, Division of Fraud
Management, 7 N. Eighth Street, Richmond, VA 23219,
telephone (804) 726-7679, FAX (804) 726-7669, or e-mail
michelle.lauter@dss.virginia.gov.

Basis: Section 63.2-217 of the Code of Virginia provides that
the State Board of Social Services shall adopt such
regulations as necessary to carry out the purpose of Title 63.2
of the Code of Virginia. Section 63.2-526 mandates the
Department of Social Services to establish a statewide fraud
control program. The provisions of 22 VAC 40-325 are
directly related to the statutory authority by describing the
requirements of both the Department of Social Services and
the local departments of social services for establishing and
maintaining the statewide fraud control program.

Purpose: Pursuant to § 63.2-526 D of the Code of Virginia,
the Fraud Reduction/Elimination Effort Program, a statewide
public assistance fraud prevention and investigation program,
is funded from (i) general funds appropriated for fraud control
activities, (ii) any federal funds available for this purpose, and
(iii) balances in the Fraud Recovery Special Fund. The fund is
composed of overpayment moneys recovered by local
departments of social services related to Temporary
Assistance to Needy Families (TANF) and Food Stamp
programs and other federal benefit programs administered by
the department net of any refunds due the federal
government. Funds from the aforementioned three sources
reimburse local departments of social services’ direct program
costs. With state general funds unappropriated for this
program after the first year of program operation, the program
was funded at the rate of 50% by available federal TANF and
Food Stamp Program administrative funds and at the rate of
50% by the balances in the fund. Given the limited financial
ability of present and past public assistance customers who
must make financial restitution, and the limited staffing
resources of local departments of social services to
aggressively pursue overpayment recoveries, the fund
balances are not sufficient to match the federal share of
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funding. The program is therefore unable to support itself
under the current funding methodology.

The primary goal of the amended regulation is to redefine the
criteria for reimbursement to local departments for direct
program costs, such that local agencies would be reimbursed
in conformance with the funding formula resulting from the
commissioner’s collaborative state-local agency discussions.
Redefining reimbursement criteria to adequately fund the
FREE Program protects the welfare of citizens by ensuring the
continuation and maintenance of the department’s statewide
fraud reduction/elimination effort.

The department is also amending the regulation as necessary
to address other programmatic issues regarding the FREE
program.

Substance: The criteria for reimbursement for local program
costs is redefined in order to ensure the continuation of the
statewide fraud program. Revisions are made to include the
responsibility of fraud detection, an integral component of
fraud prevention and investigation. Additionally, the
definition’s section of the regulation is expanded for clarity.
Maintaining the statewide Fraud Reduction/Elimination Effort
Program enhances program integrity, and promotes the
recovery of program overpayments due to the occurrence of
fraud; thus contributing to the welfare of citizens.

Issues: The advantage to the public and the Commonwealth
in implementing the amended regulation is that program
integrity of the department’s benefits programs is not
jeopardized. Maintaining the FREE program ensures that
public assistance benefits and services are received only by
eligible individuals, and in the correct benefit amounts. There
are no disadvantages in amending the regulation.

The primary issue associated with the revised regulation is the
removal of the provision that local departments of social
services, in order to receive full reimbursement of direct local
cost associated with the FREE program, recover TANF and
Food Stamp overpayments in an amount, net refund to the
federal government, that equal or exceed their local share of
direct FREE program costs.

22 VAC 40-325-20 C 1 b as presently written states that
should a local department not recover the state share of
collections equal to or exceeding the local share of cost, full
reimbursement of local department direct FREE program cost
will not be paid. No provision addresses the amount of
reimbursement to be paid when a local department’s state
share of collections does not equal its local share of FREE
program costs. Therefore, a local department not recovering
overpayments matching program costs would receive no
reimbursement; thus incurring a local share of cost of either
50% or 20%, depending on the funding formula in use.

Local departments presently do not realize their full recovery
potential. In addition to activity associated with investigations
of on-going fraud situations, local departments perform
investigations on questionable applications, which if the
application is denied due to information revealed from the
investigation, a benefit cost saving occurs. However, local
departments received no monetary incentive for this activity.

One of the provisions of § 63.2-526 B of the Code of Virginia
is that each local department shall establish fraud prevention
and investigation units only insofar as money is appropriated
therefor. A local department, therefore, could terminate its
fraud program if reimbursement is not available. Approving
the amended regulation would require the department to

implement an alternative methodology for funding local
departments.
Department of Planning and Budget's Economic Impact

Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The proposed
regulations require that expenditures incurred by dedicated
fraud prevention units at local departments of social services
are reimbursed according to a new methodology. The
methodology is to be developed by a work group convened by
the commissioner of Department of Social Services (DSS),
consisting of representatives from local departments and
senior managers from DSS. The proposed regulations also
establish performance expectations for local departments of
social services.

Estimated economic impact. The proposed regulations
contain rules for the Fraud Reduction/Elimination Effort
(FREE) program administered by the DSS. This is a
statewide program to ensure that fraud prevention and
investigation goals are pursued for Virginia’s public assistance
programs. Pursuant to § 63.2-526 of the Code of Virginia,
each local department of social services is mandated to
establish a fraud prevention and investigation unit, but only
insofar as money is appropriated to cover their costs.
Currently, DSS reimburses all administrative costs relating to
the operation of these units and all 120 local departments
have a fraud prevention and investigation unit. These units
currently employ a total of about 93 full-time equivalent
positions.

The funding sources of the FREE program include the fraud
recovery special fund, the general fund, and federal funds.
Even though the general fund had been a source of funding in
the past, no appropriation is currently provided for this
purpose. Thus, the program relies mainly on the fraud
recovery special fund for its state share of costs. This fund
receives overpayment moneys (net of the federal share)
recovered by local departments primarily in the food stamp
program and Temporary Assistance for Needy Families
(TANF). In fiscal year 2003, payments into the fraud recovery
special fund from food stamp and TANF collections was about
$1.4 million, compared to $2.1 million incurred by fraud
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prevention and investigation units in administrative costs.
Based on these figures, the state share of revenues the
program generates is about 64% of the administrative costs
the state reimburses localities. Since the program does not
generate enough revenues, DSS is unable to reimburse
localities for the full administrative costs of local fraud units.

Thus, if the collections are not sufficient, local departments
are no longer likely to be reimbursed for the full administrative
costs of their local fraud units. The extent of the funding is
likely to be determined by overpayment collections by
localities from the food stamp and TANF programs. In 2003,
the ratio of collections to expenditures was less than one for
about 80 out of 120 local departments. Because these local
departments may no longer receive full funding for their
administrative expenses, under statute, they have the option
to terminate their dedicated fraud prevention and investigation
units. Even if they decide to terminate their dedicated fraud
unit, localities will continue to deposit overpayment recoveries
to the fund, but they will not get reimbursed for their costs
from the fund.

Less than full funding of expenditures may cause some
departments to reduce their fraud unit staff. However, it will
be in the best interest of localities to maintain dedicated fraud
units. As they will be receiving some funding, they will be able
to reap the advantages of having a dedicated fraud prevention
unit without incurring the full costs of having one. The local
departments have an obligation to detect and pursue fraud.
One option available for them outside the FREE program is
designating some eligibility workers for fraud prevention and
detection activities. The funding for eligibility workers is
provided 50% from federal sources, 30% from state sources,
and 20% from local sources. However, continued
participation in the FREE program is probably a better choice
for local departments. Designating eligibility workers to
pursuing fraud activity would take away from resources
originally dedicated to eligibility determinations.

The proposed regulations require that the commissioner of
DSS convene a work group consisting of local department
representatives and senior department managers to develop a
methodology for allocation of available funds to localities for
fraud prevention and detection. Since local departments and
the senior department managers will determine the allocation
methodology, the interests of both sides will be represented in
the work group. The likely economic effects of the change in
reimbursement policy will depend on the final methodology
developed by the work group. However, as the
reimbursement methodology is yet to be developed, the
potential effects of the proposed change are not known at this
time.

In general, the way localities are allocated available funds for
their fraud prevention efforts will affect the incentives to
localities to crack down on fraud and, consequently, the
benefits of each dollar that the state reimburses them for their
fraud prevention activities. For example, if the funds are
allocated regardless of a unit's performance, the full benefit of
each dollar spent on fraud prevention may not be realized.
Neither does allocating funds purely based on the recoveries
of overpayments guarantee that good performance is
rewarded. This is because (1) for recoveries to occur

overpayments must have been made initially, which could be
an indication of bad performance in preventing front-end
fraud, and (2) distribution of overpayments among the
localities may not be steady and may cause significant
variations in the reimbursements regardless of how well the
recovery efforts are orchestrated. For this specific case, it
appears that fraud prevention efforts would be reasonably
encouraged and supported by an allocation methodology that
would provide a fixed amount of funding, independent of
recoveries, to ensure continuity in fraud prevention efforts and
a variable amount of funding based on indicators measuring
staff performance as well as collection performance.

The proposed regulations will also allow DSS to develop,
implement, and monitor local fraud unit performance
expectations. DSS indicates that local department
performances are already evaluated internally. The proposed
language will provide authority to make this internal procedure
external. Since performance evaluations are already done
internally, there are not likely to be any significant additional
costs as a result of the proposed changes. However, the
external performance reviews may allow DSS to withhold
funding if the performance expectations are not met. Thus,
the proposed changes will provide some incentives to fraud
units to maintain high performance standards. In addition, if
the funding is reduced because performance expectations are
not met, a local department may choose to no longer
participate in the FREE program.

Businesses and entities affected. The proposed regulations
apply to dedicated fraud units housed at 120 local
departments of social services.

Localities particularly affected. The proposed regulations
apply throughout the Commonwealth.

Projected impact on employment. The proposed funding
methodology may cause some local departments to reduce
staffing dedicated to fraud units, as they may no longer be
reimbursed for the full costs of their fraud-related
expenditures. Currently, local departments have
approximately 93 full-time equivalent positions involved in
detection and pursing fraud. Thus, this change may reduce
the demand for labor by an unknown amount.

Effects on the use and value of private property. The
proposed regulations are not expected to affect the use and
value of private property.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Department of
Social Services concurs with the economic impact analysis
prepared by the Department of Planning and Budget.

Summary:

The proposed amendments require that expenditures
incurred by dedicated fraud prevention units at local
departments of social services are reimbursed according to
a new methodology. The methodology is to be developed
by a work group convened by the Commissioner of
Department of Social Services (DSS), consisting of
representatives from local departments and senior
managers from DSS. The proposed amendments also
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establish performance expectations for local departments of
social services.

22 VAC 40-325-10. Definitions.
For purposes of this chapter:

"Collections” means all overpayment monies collected,
recovered or recouped by local departments of social services
related to food stamps, TANF, and other federal benefit
programs administered by the department.

"Department" means the Virginia state Department of Social
Services.

"Direct costs" means the cost of salary, fringe benefits and
supporting costs of operation. Cost for supervisory and
clerical staff is excluded from reimbursement.

"Food stamps" means the program supervised by the Virginia
Department of Social Services through which a household can
receive electronic food stamps stamp benefits with which to
purchase food products.

"Fraud Recovery Special Fund" means the special fund
established under § 63-4-68.2-D 63.2-526 D of the Code of
Virginia.

"Fraud Reduction/Elimination Effort (Fraud FREE)" means the
program established in compliance with § 63-14-58-2 63.2-526
of the Code of Virginia to ensure that fraud prevention and
investigation are aggressively pursued throughout the
Commonwealth of Virginia.

"Eraud FREE prevention, detection and investigation units"
means a person or persons whose job it is to work on all
aspects of prevention, detection and investigation of fraud
cases.

"General fund" means that portion of the budget of the
Commonwealth of Virginia whieh that is made up of general
tax revenues, the major sources of which are sales tax,
income tax, and profits from the Virginia Lottery.

"Investigation” means gathering evidence on questionable
applications, on-going cases and closed cases to determine
intent to defraud.

"Local departments department" means the local departments
department of social services of any county or city in this
Commonwealth.

"Local share" means that portion of the administrative costs of
operation berne incurred by local departments of social
services.

"Performance  expectations" means

quantitative  standards or measures
responsibilities and agency/departmental
assessed.

qualitative  and
against  which
objectives are

"Private entities" means individuals or organizations other than
federal, state or local personnel or agencies.

"Public assistance" means Temporary Assistance for Needy
Families (TANF); auxiliary grants to the aged, blind and
disabled; medical assistance; energy assistance; food stamps;
employment services; child care and general relief.

"Reimbursed Reimbursement" means the process by which
the Department of Social Services provides monetary credit to
local departments of social services for their approved
administrative costs.

"State retained portion of collections" means the amount of
collections less any refunds due to the federal government,
consistent with federal reimbursement regulations.

"Supporting costs of operation” means program costs other
than salaries and fringe benefits. These supporting costs of
operation include travel, telephone, utilities, supplies, and
allowance for space and training and conference fees for
positions funded by the FREE program.

program:

"Temporary Assistance for Needy Families (TANF)" means
the program w#ueh—prewdes—a—menthly—eash—beneﬂ{—te—famhes

administered
by the department through which a relative can receive
monthly cash assistance for the support of his eligible
children.

22 VAC 40-325-20. The Fraud Reduction/Elimination
Effort.

A. In compliance with § 63-14-868:2 63.2-526 of the Code of
Virginia, the department of-Secial-Services shall establish a
statewide fraud prevention and—control , detection and
investigation  program to be named the Fraud
Reduction/Elimination Effort (Fraud FREE).

1. The department shall develop and implement policies
and procedures for the Fraud FREE program.

2. The department shall provide a detailed local
reimbursement procedure, on an annual basis, to assist in
the formulation of the lecality's—Fraud local department's
FREE program operation plan. The department's
procedure shall project the available funding and the
number of local fraud werkers investigators for each locality
whieh local department that the Fraud FREE program will
support. The number of werkers investigators shall be
based on an evaluation of the available funding and
appropriate criteria from one or more of the following: anr
ageney's a local department's average TANF and Food
Stamp caseload size, average number of monthly
applications for food stamps and TANF, number of local
department workers, geographic location, number of fraud
investigations, program compliance, collections and
workload-measures performance expectations.

3. The department shall develop, implement and monitor
local FREE units performance expectations.

B. Each local department ef-social-services shall aggressively
pursue fraud prevention, detection and investigation
investigations.
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1. Each local department shall conduct fraud prevention,
detection and investigation activities consistent with the
requirements of federal regulations, the Code of Virginia,
the regulations contained herein and the department's
Fraud FREE program policy.

2. Each local department shall submit to the department, for
annual approval, a program operation plan, formatted by the
department, which shall include a description of the
program—staffing local department’s prevention, detection
and investigative  process, agreement with the
Commonwealth’s attorney, identification of staff charged
with oversight or supervisory responsibility of the FREE
program, performance expectation monitoring process,
signed commitment to adhere to specified responsibilities
identified in the Statement of Assurance section of the
program operation plan, and, if requested, a proposed
annual budget to include the identification of the FREE
program investigators, their salary, fringe benefit amounts,
supporting operating costs, hours worked per week and
time dedicated to the FREE program.

3. Upon request, each local department shall provide the
department with an accounting of FREE program
expenditures.

C. Eachlocal-department-shall-establish-a-separate-fraud-unit
to-the-extent-that-funding-is—available Funding for the FREE
program shall be comprised of balances in the Fraud
Recovery Special Fund, general funds appropriated for this
activity, and any federal funds available for this purpose.

1. In order to receive full reimbursement of the local share
of direct costs and supporting costs of operation, a local
ageney department must:

a. Comply with all pertinent law, regulation and policy;

b. Collect-overpayments,netrefunds—dueto-thefederal
government—which—equal-or-exceed-the tocal-share—of
) £ | o . £

EREE- In accordance with the law, each local
department shall establish and maintain a FREE
prevention, detection and investigation unit; and

c. Recover fraud and nonfraud related overpayments of
designated federal assistance programs. Reimbursement
to localities shall be made in accordance with the
methodology for the allocation of funds to localities as
developed by the work group convened by the
commissioner, consisting  of local  department
representatives and senior department managers. Each
local department’s level of reimbursement of direct and
support operation costs is paid from available federal
funds, general funds and state retained portion of
collections.

2. Local departments may contract with other local
departments to share a fraud prevention, detection and
investigation unit and may contract with private entities to
perform fraud investigation investigations. Any private
entity performing fraud investigation investigations shall
comply with the requirements of § 2-4-455.3 30-138 of the

Code of Virginia and the restrictions of § 63-4-58-2 63.2-526
of the Code of Virginia.

VA.R. Doc. No. R04-14; Filed November 5, 2004, 1:30 p.m.
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For information concerning Final Regulations, see Information Page.

Symbol Key
Roman type indicates existing text of regulations. /talic type indicates new text. Language which has been stricken indicates
text to be deleted. [Bracketed language] indicates a change from the proposed text of the regulation.

TITLE 10. FINANCE AND FINANCIAL
INSTITUTIONS

STATE CORPORATION COMMISSION

REGISTRAR'S NOTICE: The State Corporation Commission
is exempt from the Administrative Process Act in accordance
with § 2.2-4002 A 2 of the Code of Virginia, which exempts
courts, any agency of the Supreme Court, and any agency
that by the Constitution is expressly granted any of the powers
of a court of record; however, under the provisions of § 2.2-
4031, it is required to publish all proposed and final
regulations.

Titles of Regulations: 10 VAC 5-100. Nonprofit Debt
Counseling Agencies (repealing 10 VAC 5-100-10, 10 VAC
5-100-20 and 10 VAC 5-100-30).

10 VAC 5-110. Nonprofit Credit Counseling (adding
10 VAC 5-110-10 and 10 VAC 5-110-20).

Statutory Authority: §§ 6.1-363.15 and 12.1-13 of the Code of
Virginia.

Effective Date for 10 VAC 5-100: June 30, 2005.

Effective Date for 10 VAC 5-110: November 15, 2004.

Agency Contact: E. J. Face, Jr., Commissioner, Bureau of
Financial Institutions, State Corporation Commission, P.O.
Box 640, Richmond, VA 23218, telephone (804) 371-9659,
FAX (804) 371-9416, or e-mail jface@scc.state.va.us.

Summary:

The regulations establish surety bond standards for
licensed nonprofit credit counseling agencies under the
Nonprofit Credit Counseling Act (§ 6.1-363.2 et seq. of the
Code of Virginia), require certain reports from licensees,
and define various terms. The State Corporation
Commission is also repealing its Nonprofit Debt Counseling
Agencies regulations, which were previously adopted
pursuant to former Chapter 10.1 of Title 6.1 of the Code of
Virginia, which was repealed by Chapter 790 of the 2004
Acts of Assembly.

AT RICHMOND, NOVEMBER 8, 2004
COMMONWEALTH OF VIRGINIA, ex rel.
STATE CORPORATION COMMISSION
CASE NO. BFI-2004-00110

Ex Parte: In re: proposed nonprofit
credit counseling regulations and repeal
of "Nonprofit Debt Counseling Agencies"
regulations

ORDER ADOPTING A REGULATION

By Order entered in this case on September 1, 2004, the
State Corporation Commission (“Commission”) directed that
notice be given of its proposal, acting pursuant to § 6.1-363.15
of the Nonprofit Credit Counseling Act, Chapter 10.2 of Title
6.1 of the Code of Virginia (“Chapter 10.2”), to promulgate
regulations that would define various terms, establish surety
bond standards, and require certain reports from licensed
nonprofit credit counseling agencies. The Commission also
proposed that Chapter 100 (10 VAC 5-100-10 et seq.) of Title
10 of the Virginia Administrative Code (“Chapter 100”) be
repealed. Notice of the proposed regulations and repeal of
Chapter 100 was published in the Virginia Register on
September 20, 2004, posted on the Commission’s website,
and sent by the Commissioner of Financial Institutions to all
nonprofit credit counseling agencies licensed under former
Chapter 10.1 of Title 6.1 of the Code of Virginia (“Chapter
10.1”). Interested parties were afforded the opportunity to file
written comments or request a hearing on or before October
15, 2004. No comments or requests for hearing were filed.

NOW THE COMMISSION, having considered the record, the
proposed regulation, and Staff recommendations, concludes
that the proposed regulations should be adopted as proposed.
The Commission further concludes that Chapter 100 should
be repealed, but with a delayed effective date so that Chapter
100 will continue to apply to nonprofit credit counseling
agencies while they are operating under licenses issued under
Chapter 10.1. Accordingly, the Commission concludes that
the effective date of the repeal should coincide with the latest
date by which all licenses issued under Chapter 10.1 will
automatically terminate pursuant to § 6.1-363.3 C of the Code
of Virginia.

THEREFORE, IT IS ORDERED THAT:

(1) The proposed regulations, 10 VAC 5-110-10 et seq.,
attached hereto are adopted effective November 15, 2004.

(2) Chapter 100 (10 VAC 5-100-10 et seq.) of Title 10 of the
Virginia Administrative Code is repealed effective June 30,
2005.

(3) The regulations shall be posted on the Commission’s
website at http://www.state.va.us/scc/caseinfo.htm.

(3) AN ATTESTED COPY hereof, together with a copy of the
regulations, shall be sent to the Registrar of Regulations for
publication in the Virginia Reqister.

(4) This case is dismissed from the Commission’s docket of
active cases.

AN ATTESTED COPY hereof shall be sent to the
Commissioner of Financial Institutions, who shall forthwith
mail a copy of this Order, together with a copy of the
regulations, to all nonprofit credit counseling agencies
currently operating under licenses previously issued by the
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Commission under former Chapter 10.1 of Title 6.1 of the
Code of Virginia, and other interested parties as he may
designate.

CHAPTER 110.
NONPROFIT CREDIT COUNSELING.

10 VAC 5-110-10. Definitions.

The following words and terms when used in this chapter shall
have the following meanings unless the context clearly
indicates otherwise:

"Bureau," "commissioner," "debt management plan," and
"licensee" shall have the meanings ascribed to them in § 6.1-
363.2 of the Code of Virginia.

"Reporting period” means the first six months of a calendar
year or the last six months of a calendar year, as the case
may be.

10 VAC 5-110-20. Surety bond standards;
requirements.

reporting

A. Every licensee shall be bonded in a principal amount
determined by the commissioner. The bond amount shall be
equal to the licensee's average monthly volume of funds
received from Virginia consumers under debt management
plans during the preceding reporting period, rounded to the
next highest multiple of $10,000, but not exceeding $350,000.

B. The amount of bond required of a new licensee shall be
based upon the applicant's financial condition, capitalization,
projected Virginia monthly volume of funds received under
debt management plans, experience, and other factors
deemed pertinent by the commissioner.

C. The minimum bond required shall be $25,000.

D. The form of the bond will be prescribed and provided by the
commissioner. The required bond shall be filed with the
bureau prior to issuance of a license and shall be maintained
continuously thereafter.

E. Licensees shall file a written report with the bureau within
45 days after the end of each reporting period. The report
shall contain information regarding the volume of funds
received from Virginia consumers under debt management
plans and such other information as the commissioner may
require concerning the licensee's business and operations.
The commissioner may require additional reports as he
deems necessary.

F. If the legal name of a licensee is changed, the licensee
shall file with the bureau within 15 days a written notice of
such change and a document effecting a change of name on
its bond.

VA.R. Doc. No. R05-13; Filed November 8, 2004, 3:32 p.m.
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TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

Titles of Regulations: 12 VAC 30-10. State Plan Under Title
XIX of the Social Security Act Medical Assistance
Program; General Provisions (amending 12 VAC 30-10-
650).

12 VAC 30-130. Amount, Duration and Scope of Selected
Services (amending 12 VAC 30-130-290, 12 VAC 30-130-
310, 12 VAC 30-130-320, 12 VAC 30-130-330, 12 VAC 30-
130-400; adding 12 VAC 30-130-335).

Statutory Authority: §§ 32.1-324 and 32.1-325 of the Code of
Virginia.
Effective Date: January 3, 2005.

Agency Contact: Javier Menendez, R.Ph., Manager,
Pharmacy Services, Department of Medical Assistance
Services, Division of Health Care Services, 600 East Broad
Street, Suite 1300, Richmond, VA 23219, telephone (804)

786-2196, FAX (804) 786-1680, or e-mail
javier.menendez@dmas.virginia.gov.
Summary:

The amendments modify the drug utilization review
program's claims process and provider requirements. The
amendments update the referenced documents used to
obtain data and allow DMAS fto reject or deny claims that
conflict with criteria established by the Drug Utilization
Review Board.

Summary of Public Comment's and Agency's Response: No
public comments were received the promulgating agency.

REGISTRAR'S NOTICE: The proposed regulation was
adopted as published in 20:23 VA.R. 2503 July 26, 2004,
without change. Therefore, pursuant to § 2.2-4031 A of the
Code of Virginia, the text of the final regulation is not set out.

VA.R. Doc. No. R04-73; Filed November 3, 2004, 2:44 p.m.

* k kkkkkk

Titles of Regulations: 12 VAC 30-50. Amount, Duration and
Scope of Medical and Remedial Care Services (amending
12 VAC 30-50-210).

12 VAC 30-80. Methods and Standards for Establishing
Payment Rates; Other Types of Care (amending 12 VAC
30-80-40).

12 VAC 30-130. Amount, Duration and Scope of Selected
Services (adding 12 VAC 30-130-1000).

Statutory Authority: §§ 32.1-324 and 32.1-325 of the Code of
Virginia; Item 325 ZZ of Chapter 1042 of the 2003 Acts of
Assembly.

Effective Date: January 3, 2005.
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Agency Contact: Adrienne Fegans, Program Operations
Administrator, Department of Medical Assistance Services,
600 East Broad Street, Suite 1300, Richmond, VA 23219,
telephone (804) 786-4112, FAX (804) 786-1680, or e-mail
adrienne.fegans@dmas.virginia.gov.

Summary:
The amendments modify Medicaid’s coverage of
prescription pharmacy services in two ways: (i)

implementation of the preferred drug list and prior
authorization requirements for those prescription (legend)
drugs that are not approved for the agency’s preferred drug
list or prior authorization requirements for preferred drugs or
other drugs, including new drugs, due to clinical
considerations as determined by the Pharmacy and
Therapeutics Committee; and (i) implementation of
utilization review requirements in cases where recipients
use high numbers of prescription drugs (high drug
threshold). As part of the preferred drug list program, this
action also institutes state supplemental rebates between
the Commonwealth and pharmaceutical manufacturers.
Furthermore, language is added, consistent with federal
requirements, that sets out Virginia’s methodology for its
reimbursement of generic drugs, known as the Virginia
Maximum Allowable Cost, in order to conform the state
regulations with the federally approved State Plan.

Summary of Public Comments and Agency's Response: A
summary of comments made by the public and the agency's
response may be obtained from the promulgating agency or
viewed at the office of the Registrar of Regulations.

REGISTRAR'S NOTICE: The proposed regulation was
adopted as published 20:23 VA.R. 2519 July 26, 2004, with
the changes identified below. Pursuant to § 2.2-4031 A of the
Code of Virginia, the adopted regulation is not published at
length; however the sections that have changed since
publication of the proposed are set out.

12 VAC 30-50-210. [ No change from proposed. ]
12 VAC 30-80-40. Fee-for-service providers: pharmacy.

Payment for pharmacy services shall be the lowest of items 1
through 5 (except that items 1 and 2 will not apply when
prescriptions are certified as brand necessary by the
prescribing physician in accordance with the procedures set
forth in 42 CFR 447.331 (c) if the brand cost is greater than
the Centers for Medicare and Medicaid Services (CMS) upper
limit e of VMAC cost) subject to the conditions, where
applicable, set forth in subdivisions 6 and 7 of this section:

1. The upper limit established by the CMS for multiple
source drugs pursuant to 42 CFR 447.331 and 447.332, as
determined by the CMS Upper Limit List plus a dispensing
fee. If the agency provides payment for any drugs on the
HCFA Upper Limit List, the payment shall be subject to the
aggregate upper limit payment test.

2. The Virginia Medicaid Maximum Allowable Cost (VMAC)
established by the Virginia Department of Medical
Assistance Services to be inclusive of appropriate multiple
source and specific high cost drugs plus a dispensing fee.
The VMAC methodology shall be defined as the 75th

percentile cost level, or the 60th percentile cost level for unit
dose drugs, of the aggregate for each generic
manufacturer’s drug for each Generic Code Number (GCN).
Manufacturers’ costs are supplied by the most current First
Data Bank file. Multiple source drugs may include but are
not limited to Food and Drug Administration-rated products
such as drugs established by a Virginia Voluntary Formulary
(VVF) drugs, Federal Upper Limit Drugs and any other state
or federally approved listing. "Multisource drugs" means
covered outpatient drugs for which there are two or more
drug products that:

a. Are included in the Centers for Medicare and Medicaid
Services' state drug rebate program;

b. Have been approved by the Federal Food and Drug
Administration (FDA);

c. Are included in the Approved Products with
Therapeutic Equivalence Evaluations as generically
equivalent; and

d. Are sold or marketed in Virginia.

3. The provider's usual and customary charge to the public,
as identified by the claim charge.

3: 4. The Estimated Acquisition Cost (EAC), which shall be
based on the published Average Wholesale Price (AWP)
minus a percentage discount established by the General
Assembly (as set forth in subdivision 8 of this section) or, in
the absence thereof, by the following methodology set out in
subdivisions a through ¢ below.

a. Percentage discount shall be determined by a
statewide survey of providers' acquisition cost.

b. The survey shall reflect statistical analysis of actual
provider purchase invoices.

c. The agency will conduct surveys at intervals deemed
necessary by DMAS.

4{(Reserved:)

. 6 he claim ol _

6- 5. Payment for pharmacy services will be as described
above; however, payment for legend drugs will include the
allowed cost of the drug plus only one dispensing fee per
month for each specific drug. Exceptions to the monthly
dispensing fees shall be allowed for drugs determined by
the department to have unique dispensing requirements.
The dispensing fee of $3.75 (effective July 1, 2003) shall
remain in effect.

# 6. The Program pays additional reimbursement for unit
dose dispensing system systems of dispensing drugs.
DMAS defines its unit dose dispensing system coverage
consistent with that of the Board of Pharmacy of the
Department of Health Professions (18 VAC 110-20-420).
This service is paid only for patients residing in nursing
facilities. Reimbursements are based on the allowed
payments described above plus the unit dose per capita fee
to be i } }

submitted-by-the-pharmacyforunit-dose-dispensing
services—to—a-nursing-home—resident calculated by DMAS’
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fiscal agent based on monthly per nursing home resident
service per pharmacy provider. Only one service fee per
month may be submitted-by paid to the pharmacy for each
patient receiving unit dose dispensing services. The
maximum allowed drug cost for specific multiple source
drugs will be the lesser of—either-the VMAC -based-on-the

state-agenecy-or- CMSupper-timits subdivisions 1 through 4
of this section as applicable. All other drugs will be
reimbursed at drug costs not to exceed the estimated
acquisition cost determined by the state agency. The
original per capita fee shall be determined by a DMAS
analysis of costs related to such dispensing, and shall be
reevaluated at periodic intervals for appropriate adjustment.
The unit dose dispensing fee is $5.00 per recipient per
month per pharmacy provider.

8. 7. Determination of EAC was the result of a report by the
Office of the Inspector General that focused on appropriate
Medicaid marketplace pricing of pharmaceuticals based on
the documented costs to the pharmacy. An EAC of AWP
minus 10.25% shall become effective July 1, 2002.

The dispensing fee of $3.75 (effective July 1, 2003) shall
remain in effect, creating a payment methodology based on
the previous algorithm (least of 1 through 5 of this
subsection above) plus a dispensing fee where applicable.

9. 8. Home infusion therapy.

a. The following therapy categories shall have a
pharmacy service day rate payment allowable: hydration
therapy, chemotherapy, pain management therapy, drug
therapy, total parenteral nutrition (TPN). The service day
rate payment for the pharmacy component shall apply to
the basic components and services intrinsic to the
therapy category. Submission of claims for the per diem
rate shall be accomplished by use of the [ HECFA CMS ]
1500 claim form.

b. The cost of the active ingredient or ingredients for
chemotherapy, pain management and drug therapies
shall be submitted as a separate claim through the
pharmacy program, using standard pharmacy format.
Payment for this component shall be consistent with the
current reimbursement for pharmacy services. Multiple
applications of the same therapy shall be reimbursed one
service day rate for the pharmacy services. Multiple
applications of different therapies shall be reimbursed at
100% of standard pharmacy reimbursement for each
active ingredient.

9. Supplemental rebate agreement. Based on the
requirements in § 1927 of the Social Security Act, the
Commonwealth of Virginia has the following policies for the
supplemental drug rebate program for Medicaid recipients:

a. The model supplemental rebate agreement between
the Commonwealth and pharmaceutical manufacturers
for legend drugs provided to Medicaid recipients,
submitted to CMS on February 5, 2004, and entitled
Virginia Supplemental Drug Rebate Agreement Contract
A and Amendment #2 to Contract A has been authorized
by CMS.

b. The model supplemental rebate agreement between
the Commonwealth and pharmaceutical manufacturers
for drugs provided to Medicaid recipients, submitted to
CMS on February 5, 2004, and entitled Virginia
Supplemental Drug Rebate Agreement Contract B and
Amendment #2 to Contract B has been authorized by
CMS.

c. The model supplemental rebate agreement between
the Commonwealth and pharmaceutical manufacturers
for drugs provided to Medicaid recipients, submitted to
CMS on February 5, 2004, and entitled Virginia
Supplemental Drug Rebate Agreement Contract C, and
Amendments #1 and #2 to Contract C has been
authorized by CMS.

d. Supplemental drug rebates received by the state in
excess of those required under the national drug rebate
agreement will be shared with the federal government on
the same percentage basis as applied under the national
drug rebate agreement.

e. Prior authorization requirements found in § 1927(d)(5)
of the Social Security Act have been met.

f. Nonpreferred drugs are those that were reviewed by the
Pharmacy and Therapeutics Committee and not included
on the preferred drug list. Nonpreferred drugs will be
made available to Medicaid beneficiaries through prior
authorization.

g. Payment of supplemental rebates may result in a
product’s inclusion on the PDL.

12 VAC 30-130-1000. [ No change from proposed. ]
VA.R. Doc. No. R04-54; Filed November 3, 2004, 2:46 p.m.

L 4 L 4

TITLE 16. LABOR AND EMPLOYMENT

SAFETY AND HEALTH CODES BOARD

Titles of Reqgulations: 16 VAC 25-155. Virginia Construction
Industry General Requirements for Clearances,
Construction of Electric Transmission and Distribution
Lines and Equipment (adding 16 VAC 25-155-10).

16 VAC 25-175. Federal Identical Construction Industry
Standards: Subpart V--Power Transmission and
Distribution - General Requirements - Clearances
(repealing 16 VAC 25-175-1926.950(c)(1)).

Statutory Authority: § 40.1-22 of the Code of Virginia.
Effective Date: January 1, 2005.

Summary:

The regulation modifies standards for the protection of
construction industry employees working on live electricity
transmission lines such that they are identical to the
standards of protection afforded to general industry
electrical transmission workers. Employers will now be
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required to provide construction industry employees working
on live electricity transmission lines with protection not only
against the energized part of the wire the employee is
working on, but also against any surrounding live electrical
parts and power lines.

CHAPTER 155.

VIRGINIA CONSTRUCTION INDUSTRY GENERAL
REQUIREMENTS FOR CLEARANCES, CONSTRUCTION
OF ELECTRIC TRANSMISSION AND DISTRIBUTION LINES
AND EQUIPMENT.

16 VAC 25-155-10. General requirements.

A. No employee shall be permitted to approach or take any
conductive object without an approved insulating handle
closer to exposed energized parts than shown in subsection B
of this section (Table V-1) unless:

1. The employee is insulated or guarded from the energized
part (insulating gloves or insulating gloves and sleeves worn
in accordance with 16 VAC 25-90-1910.269 (I)(3) are
considered insulation of the employee only with regard to
the energized part upon which work is being performed);

2. The energized part is insulated or guarded from him and
any other conductive object at a different potential; or

3. The employee is isolated, insulated, or guarded from any
other exposed conductive object(s), as during live-line bare-
hand work.

B. Alternating current - minimum distance.

TABLE V-1 - ALTERNATING CURRENT - MINIMUM
DISTANCES

VA.R. Doc. No. R03-176; Filed November 4, 2004, 1:20 p.m.

TITLE 22. SOCIAL SERVICES

STATE BOARD OF SOCIAL SERVICES

Title of Regulation: 22 VAC 40-141. Licensing Standards
for Independent Foster Homes (amending 22 VAC 40-141-
10 through 22 VAC 40-141-40, 22 VAC 40-141-60 through
22 VAC 40-141-130, 22 VAC 40-141-150, 22 VAC 40-141-
170 through 22 VAC 40-141-210; adding 22 VAC 40-141-
87).

Statutory Authority: §§ 63.2-217 and 63.2-1734 of the Code
of Virginia.

Effective Date: February 1, 2005.

Cynthia Carneal, Operations Consultant,

(1) NOTE: For 345-362 kv., 500-552 kv., and 700-765 kv.,
minimum clear hot stick distance may be reduced provided
that such distances are not less than the shortest distance
between the energized part and the grounded surface.

16 VAC 25-175-1926.950. General requirements.

(c) Clearances. The provisions of [ 16 VAC 25-155 or]
paragraph {e}H-er (2) of this section shall be observed.

Department of Social Services, 7 N. Eighth St., Richmond, VA
23219, telephone (804) 726-7140, FAX (804) 726-7132, or
e-mail cynthia.carneal@dss.virginia.gov.

The amendments allow parents and legal guardians to
retain the custody of the children placed in an independent
foster home, increase the length of time a child may remain
in an independent foster home from 90 days to 180 days,
and allow placements longer than 180 days in certain
cases. Additionally, numerous health and safety standards
are updated.

Voltage range Minimum working and
(phase to phase) clear hot stick distance
(kilovolt) Agency Contact:
2.1to 15 21t 0in.
15.1to 35 21t 4in.
35.1to 46 2ft 6in.
46.1t0 72.5 3ft 0in. i
72.6 to 121 3t 4in. Summary:
138 to 145 3ft. 6in.
161 to 169 31t 8in.
230 to 242 51t 0in.
345 to 362 (1) 7 ft. Oin.
500 to 552 (1) 11 ft. O in.
700 to 765 (1) 151t 0in.

Summary of Public Comments and Agency's Response: A
summary of comments made by the public and the agency's
response may be obtained from the promulgating agency or
viewed at the office of the Registrar of Regulations.

REGISTRAR'S NOTICE: The proposed regulation was
adopted as published 20:10 VA.R. 989-1001 January 26,
2004, with the changes identified below. Pursuant to § 2.2-
4031 A of the Code of Virginia, the adopted regulation is not
published at length; however the sections that have changed
since publication of the proposed are set out.

Virginia Register of Regulations

634




Final Regulations

CHAPTER 141.
MINIMUM LICENSING STANDARDS FOR HIGENSED
INDEPENDENT FOSTER HOMES.

22 VAC 40-141-10. [ No change from proposed. ]
22 VAC 40-141-20. Legal authority.

The licensed independent foster parent is permitted by law to
accept children for care who are entrusted to the provider by
the parents or legal guardians or whose parents have signed
a placing agreement authorizing the child’s temporary
placement in the independent foster home. Fhis A temporary
entrustment [ agreement ] transfers custody of the child from
the parents or legal guardians to the independent foster
parents. TFhe-entrustment-must-be-approved-by-the-juvenile

A placing agreement
authorizes the child’s placement in the independent foster
home while allowing the parents or guardians to maintain legal
custody. The local juvenile and domestic relations court must
approve the temporary entrustment agreement if the child is to
remain in the placement for more than 90 days.

Individuals are exempt from licensure if they only provide care
to children who are born to or adopted by the individual or
children of relatives or personal friends. Subdivision A 4 of
§ 16.1-278.2 of the Code of Virginia referenced in the
definition of an independent foster home refers to the
placement decisions for children by local boards of social
services or a public agency designated by the community
policy and management team. Subdivision 6 of § 16.1-278.4
of the Code of Virginia refers to the court transfer of legal
custody from the parent to another individual or agency.
Subdivision 13 of § 16.1-278.8 of the Code of Virginia refers to
the court's disposition of delinquent juveniles. Individuals
receiving children under these provisions are not subject to
licensure under this regulation.

Section 63-4-202 63.2-1734 of the Code of Virginia
establishes the authority of the State Board of Social Services
to promulgate regulations for the activities, services and
facilities to be employed by persons and agencies required to
be licensed by § 63-4-196 63.2-1701 of the Code of Virginia.
Regulations shall be designed to ensure that such activities,
services and facilities are conducive to the welfare of the
children under the custody or control of such persons or
agencies. Section 83:4-245 63.2-1712 of the Code of Virginia
states that it shall be a misdemeanor to operate or engage in
the activities of a child welfare agency without first obtaining a
license.

22 VAC 40-141-30 through 22 VAC 40-141-120. [ No
change from proposed. ]

22 VAC 40-141-130. Medical care of children.

A. The provider shall have the name, address and telephone
number of each child's physician easily accessible.

B. The provider shall have first aid supplies easily accessible
to adults in the home, but not accessible to children under the
age of 13.

C. First aid supplies shall include scissors, tweezers, sterile
nonstick gauze pads, adhesive bandages in assorted sizes, a

sealed package of alcohol wipes or antiseptic cleansers, a
thermometer, a chemical cold pack if an ice pack is not
available, first aid instruction manual or cards, an insect bite or
sting preparation, one triangular bandage, current [ activated
charcoal and ] syrup of ipecac to be used only when instructed
by the regional poison control center or child's physician,
flexible roller or stretch gauze, disposable nonporous gloves,
and an eye dressing or pad.

D. The provider shall receive medical history information,
including immunizations received, for each child at the time of
placement.

E. At the time of placement, the provider shall receive
documentation of a physical examination of the child
completed within 90 days before placement, or the child shall
receive a physical examination within 30 days after
placement. The current form required by the Virginia
Department of Health or any other form which provides the
same information to report immunizations received and the
results of the physical examination shall be used.

Exception: If a child's parent objects to the child receiving
immunizations or a physical examination on religious grounds,
the parent must submit a signed statement noting the
objection on religious grounds and certifying to the best of the
parent's knowledge, the status of the child's health.

F. The provider shall ensure that the child receives necessary
medical care and follow-up.

G. The provider shall give prescription drugs to children in
care only in accordance with an order signed by a licensed
physician or authentic prescription label and shall keep all
prescription and nonprescription medications locked
inaccessible to children under the age of 13 and stored as
instructed by the physician or pharmacist.

1. The provider shall keep in the child's record daily
documentation of all prescription and nonprescription
medication administered to a child in care.

Exception: Providers are not required to record the amount
of diaper ointment or sunscreen applied.

2. Out-of-date and unused medications shall be properly
discarded or returned to the child's parent or guardian.

H. The provider may permit self-administration of medication
by a child in care if:

1. The child is physically and mentally capable of properly
taking medication without assistance.

2. The provider maintains a written statement from the
parent or a physician documenting the child’s capacity to
take medication without assistance.

3. The provider assures that the child’s medications and any
other medical supplies are not accessible to children under
the age of 13.

H- I. The provider shall report all major illnesses, injuries ard ,
accidents, missing children, the death of a child, and any
placement of a child outside of the foster home to the child's
parent and to the licensing representative within 24 hours. If
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the provider is not able to contact the parent or guardian,
attempted contacts shall be documented.

k J. The provider shall receive written authorization for routine
and emergency medical and dental care for each child.

22 VAC 40-141-150 [ No change from proposed. ]
22 VAC 40-141-170. [ No change from proposed. ]
22 VAC 40-141-180. Services to children.

A. The provider shall arrange for necessary services, as
specified in the foster care service plan or individual service
plan, and as recommended by a licensed physician or other
professional working with the child, where applicable. These
services may include, but are not limited to:

1. Professional evaluations and counseling;
2. Educational services and tutoring; and
3. Transportation to necessary appointments and services.

[ Note: Individually planned interventions intended to reduce
or ameliorate any diagnosed physical, mental or emotional
disabilities should be performed by, in conjunction with, or
under the written direction of a licensed practitioner. ]

B. The provider shall enroll each school-age child in school
within five days after placement when school is in session.

C. The provider shall promote the child's education by giving
the child educational guidance and counseling in the child's
selection of courses, establishing contact with the child's
school, and working with the child's school to promote
academic achievement and to resolve any problems brought
to the provider's attention by the school.

D. In accordance with § 46-4-84 16.1-287 of the Code of
Virginia, the independent foster home, as a licensed child-
welfare agency, shall prepare and submit to the local juvenile
and domestic relations court a foster care service plan on
every child entrusted to the provider by an entrustment
agreement (i) within 30 days of signing the child's entrustment
agreement for placements of 90 days or more or (ii) within 60
days of signing the entrustment agreement for placements for
less than 90 days, unless the child is returned to the child's
parents or guardians within 60 days of placement in the
independent foster home. The foster care service plan shall
include:

1. The reasons the child is placed with the independent
foster home;

2. A summary of the child's situation at the time of
placement in relation to the child's family. The summary
shall include information about the child's health and
educational status;

3. The permanency planning goal recommended for the
child, including the projected length of stay in the home;

4. A description of the needs of the child and the child's
family;

5. The programs, care, services, and other support that the
independent foster home will offer or arrange for the child
and the child's parents or guardians to meet those needs;

6. The target dates for completion of the services provided
or arranged for the child and the child's family;

7. The participation, conduct, and financial support that will
be sought from and the responsibilities of the child's parents
or guardians;

8. The visitation or other contacts to be held between the
child and the child's parents or guardians;

9. In writing and where appropriate for children age 16 and
older, the programs and services which will help the child
prepare for the transition from foster care to independent
living; and

10. A copy of the independent foster home license.

E. For every child placed in the independent foster home by a
placing agreement, the provider, with the assistance of the
parents or legal guardians, shall prepare an individualized
service plan at the time of admission. The written
individualized service plan shall outline the services needed
and those that will be provided to the child and his family and
identify the goals and objectives designed to reunite the child
with his family. Copies of the child’s individualized service
plan shall be provided to the parents or legal guardians, to the
child, if age 13 or older or upon the child’s request, and a copy
filed in the child’s record. The individualized service plan shall
describe:

1. The reasons why the child is placed in the independent
foster home;

2. A summary of the child’s situation at the time of
placement in relation to the child’s family, including a
statement of the child’s health and educational status;

3. A description of the child’s needs;

4. The goals for the child, including the projected length of
placement in the independent foster home;

5. The programs, care, services and other means of support
that the independent foster home will offer or the
arrangements for the child and the child’s parent or
guardian to provide services or supports;

6. Projected dates for completion of services provided or
arranged for the child;

7. Projected level of involvement of the child’s parents or
guardians and visitation arrangements;

8. Where appropriate for children age 16 and older, the
programs and services that will help the child prepare for
independent living;

F. The individualized service plan shall be updated at least
every 30 days.

E- G. In accordance with federal and state law, the provider
shall ensure that the child's health and safety are the
paramount concern throughout the placement, case planning,
service provision and review process.
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E- H. If consistent with the child's health and safety, the foster
care plan or individualized service plan shall be designed to
support reasonable efforts which lead to the return of the child
to his parents or guardians within the shortest practicable
feasible time, which shall be specified in the plan.

G- |. If the provider determines that it is not reasonably likely
that the child can be returned to the child's prior family within a
practicable feasible time, consistent with the best interests of
the child, and in a separate section of the foster care plan or
individualized service plan, the provider shall:

1. Describe the reasons for this conclusion; and

2. Determine and describe the opportunities for the court to
consider placing the child with a relative or for the court to
refer the child and the child's family to the local department
of social services for further services and permanency
planning.

H J

- The provider shall submit the
child's foster care plan or individualized service plan at the
time of petitioning the local juvenile and domestic relations
court for approval of the entrustment agreement or fo assess
the care and custody of the child, whichever is appropriate.

£ K. The provider shall participate in all court hearings
involving the ehild* - i ;

child, as long as the child is placed in the independent foster
home.

4= L. The provider shall include the child whenever possible
and appropriate to the child's age and development, the
parents or prior guardians of the child, and professionals
involved with the child in the development of the foster care
service plan or individualized service plan.

K= M. The provider shall follow the requirements of § 16.1-282
related to the review of the foster care service plan and shall
petition the local juvenile and domestic relations court within
five months of the court's approval of the entrustment
agreement or within five months of the dispositional hearing at
which the initial foster care plan was reviewed.

22 VAC 40-141-190. [ No change from proposed. ]
22 VAC 40-141-200. Home safety.

A. The provider shall have a plan for seeking assistance from
police, firefighters, poison control, and medical professionals
in an emergency. The telephone numbers for each shall be
posted next to each telephone.

B. The home and grounds shall be in good physical repair and
free of litter, debris, peeling or chipped paint, hazardous
materials, and infestations of rodents and insects and shall
present no hazard to the health and safety of the children
receiving care.

C. The provider shall have a written, posted emergency
evacuation plan and rehearse the plan at least monthly.
Within the first 48 hours of a child's placement in the home,
the provider shall review the plan with each child who is old
enough to understand.

D. If the provider possesses firearms, ammunition, and other
weapons, the provider shall keep the firearms unloaded and
locked as well as the ammunition and other weapons locked.
Ammunition shall be locked in a separate location.

E. The provider shall keep cleaning supplies and other toxic
substances stored away from food; and locked and or out of
the reach of children under the age of 13.

F. When infants or children who are not developmentally
ready to climb or descend stairs are in the home, the provider
shall have protective barriers installed securely at each
opening to stairways.

G. Swimming and wading pools shall be set up according to
the manufacturer's instructions. Outdoor swimming pools
shall be enclosed by safety fences and gates with child-
resistant locks. Wading pools shall be emptied, stored away
when not in use and filled with clean water before the next
use.

H. Radiators, oil and wood burning stoves, floor furnaces,
portable electric space heaters, fireplaces, and similar heating
devices used in areas accessible to children under the age of
13 shall have protective barriers or screens.

I. All interior and exterior stairways with over three risers shall
have hand rails at a height accessible to the children in the
home.

J. Independent foster homes that provide care to preschool-
age children or to developmentally delayed children of
comparable maturity to a preschool child shall have protective,
child-resistant covers over all electrical outlets. The covers
shall not be of a size to present a swallowing or choking
hazard.

K. The provider shall comply with the requirements for state
regulated care facilities relating to smoke detectors and fire
extinguishers.

L. Infants shall be placed to sleep on a firm, tight-fitting
mattress in a crib that meets current safety standards. To
reduce the risk of suffocation, soft bedding of any kind shall
not be used under or on top of the infant including, but not
limited to, pillows, quilts, comforters, sheepskins, or stuffed
toys.

M. Infants shall be placed on their backs when sleeping or
napping unless otherwise directed by the child’s physician. If
an individual child’s physician contraindicates placing the child
in this position, the provider shall maintain a written statement,
signed by the physician, in the child’s record.

[ N—Playpens—play-yards—and portable-cribs-shallnot be-used
for-sleeping-

©- N.] Bunk beds or double decker beds shall have safety
rails or mechanisms in place to reduce the risk of falls.
Children under age 10 shall not use the upper levels of a
double decker or bunk bed. Children of any age who have
motor or developmental delays shall not use the upper bunk.

[P O.] Pets shall be immunized for rabies and shall be
treated for fleas, ticks, worms or other diseases as needed.
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[ @ Providers—shall-instruct-—children—on—safe—procedures—to
ol ! ; Al . food

animals—and-ensure-hand-washing-after-handling-animals-or
animal-waste- P. Providers shall instruct children on safe and
hygienic procedures to follow when handling, feeding or in
close proximity to animals. ]

22 VAC 40-141-210. [ No change from proposed. ]

NOTICE: The form used in administering 22 VAC 40-141,
Licensing Standards for Independent Foster Homes, is listed
and published below.

FORMS

Home Study Assessment for Independent Foster Homes,
[ 3199 7/04 1.

Virginia Register of Regulations

638



Final Regulations

ES R INDEPEND T ME

2. Describe your reasons for wishing to become an independent foster home:

3. Describe your experience with children, your own and those not related to you. Include
any previous experience as a foster parent.

4. Describe your abilities and experience in the following areas:

Providing care to and meeting the physical needs of children:

Relating to children with respect, courtesy, patience and affection:

Understanding children from varied backgrounds different from your own:

Volume 21, Issue 6 Monday, November 29, 2004
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Understanding and respecting the families of children to be placed with you:

Assuring the safety and supervision of children

Handling emergencies:

5. Describe your current and past employment, giving the name of the company or
individual. Describe your financial resources which demonstrate your ability to meet the
needs of your family.

6. Describe the discipline techniques and parenting skills you use and will use with the
children in your care: -

7. Do you have any current physical or mental health problems which may negatively
impact the full time care of children in your home? If so, please explain.

8. Describe your character and reputation.
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10.

11.

12.

13.

14.

15.

Describe the length and stability of your marriage. How do you resolve differences?

Describe your current relationships with extended family members to include a
discussion of conflicts which may negatively impact children in your care.

Describe any training you have attended related to providing care and services to
children.

How will you provide supervision to the children in your care?

Describe the services you will provide to the children in your care and any services you
will utilize in the community.

What do you believe are valid reasons a child should not be returned to his family?

Describe the general pattern of your family life such as activities and daily routines.
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16.  Please add any additional information you would like to be considered as part of your
application for licensure as an independent foster parent.

Signature: Date:

Revised 7/2004

VA.R. Doc. No. R03-42; Filed November 5, 2004, 1:31 p.m.
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TITLE 24. TRANSPORTATION AND MOTOR
VEHICLES

COMMONWEALTH TRANSPORTATION BOARD

Titles of Regulations: 24 VAC 30-90. Subdivision Street
Requirements (REPEAL).

24 VAC 30-91. Subdivision Street Requirements (adding
24 VAC 30-91-10 through 24 VAC 30-91-160).

Statutory Authority: §§ 33.1-12, 33.1-69, 33.1-198, and 33.1-
229 of the Code of Virginia.

Effective Date: January 1, 2005.

Agency Contact: Michael A. Estes, P.E., Attention: Kenneth
M. Smith, Transportation Engineering Program Supervisor,
Department of Transportation, Local Assistance Division,
1401 E. Broad Street, Richmond, VA 23219, telephone (804)
786-2576, FAX (804) 786-2603, or e-mail
Ken.Smith@vdot.virginia.gov.

Summary:

This regulation sets forth the requirements applicable to all
subdivision streets in the Commonwealth that are
designated to become part of the secondary system of state
highways, including procedures for approval and criteria
used to consider the acceptance of new streets for
maintenance as part of the secondary system. (Note: This
regulation does not apply to the Counties of Arlington or
Henrico, but may apply in the independent cities or towns of
more than 3,500 population pursuant to § 33.1-41.1 of the
Code of Virginia.)

The changes (i) clarify text to improve comprehensibility and
usefulness; (ii) update obsolete titles and work unit names;
(i) move geometric standards from the regulatory
requirements to a new section of the Road Design Manual;
(iv) update the list of documents incorporated by reference;
(v) address the impact of technical issues on the regulation;
(definition of roles, design processes, right-of-way,
sidewalks, flexibility of standards, traffic calming, utilities,
etc.) (vi) update amounts for surety and maintenance fees;
and (vij) provide a mechanism under which VDOT can
recover administrative costs associated with new street
development.

Due to the extensive nature of the changes, VDOT
abandoned its initial approach to amend the existing
regulation in favor of repealing the existing regulation and
replacing it with a totally new regulation under the same
title.

Summary of Public Comments and Agency's Response: A
summary of comments made by the public and the agency's
response may be obtained from the promulgating agency or
viewed at the office of the Registrar of Regulations.

CHAPTER 91.
SUBDIVISION STREET REQUIREMENTS.

PART I.
GENERAL PROVISIONS.

24 VAC 30-91-10. Definitions.

The following words and terms when used in these regulations
shall have the following meanings unless the context clearly
indicates otherwise:

"AASHTO" means the American Association of State Highway
and Transportation Officials.

"Abandon” in all its forms means the legislative action
reserved [ for and grated to] the local governing body to
extinguish the public’s right to a roadway under the jurisdiction
of the Virginia Department of Transportation, pursuant to
§§ 33.1-151 and 33.1-155 of the Code of Virginia.

[ “Accessible route” means a continuous unobstructed, stable,
firm and slip-resistant path connecting all accessible elements
of a facility (may include parking access aisles, curb ramps,
crosswalks at vehicular ways, walks, ramps and lifts) that can
be approached, entered and used by persons with disabilities.
An accessible route shall, to the maximum extent feasible,
coincide with the route for the general public.

"ADT" means average daily traffic count (see "Projected
Traffic").

"Board" means the Commonwealth Transportation Board.

[ “Clear zone” means the total border area of a roadway or
shared use path that is sufficiently wide for an errant vehicle to
avoid a serious accident. (See the Subdivision Street Design
Guide (24 VAC 30-91-160) for details.) ]

"Complete development (land)" means the utilization of the
available areas in a manner as to realize its highest density for
the best potential use based on zoning, pending rezoning, the
adopted comprehensive plan of the governing body, or the
customary use of similar parcels of land.

"Complete development (streets)" means the development of
a subdivision street in full compliance with all applicable
provisions of these regulations to the necessary standards of
design and construction for the effective and efficient
accommodation of the traffic generated by the complete
development of the land, both internal and external to the
subdivision.

[ “County controlled grade separation structure” means a
grade separation structure that does not qualify for
maintenance by the department but was established within the
right-of-way of a street intended for state maintenance. ]
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"County official" means the representative of the governing
body appointed to serve as its agent in matters relating to
subdivisions.

"Cul-de-sac" means a street with only one outlet and having
an appropriate turnaround for a safe and convenient reverse
traffic movement and more specifically the turning area.

"Dam" means an embankment or structure intended or used
to impound, retain, or store water, either as a permanent pond
or as a temporary storage facility.

"Department” means the

Transportation.

Virginia  Department  of

"Design manual" means the department’s Road Design

Manual ([ effective—July—1—1998 see 24 VAC 30-91-160]),

Location and Design Division.

"Design speed" means a speed selected for purposes of
design and correlation of those features of a street such as
curvature, super elevation, and sight distance, upon which the
safe operation of vehicles is dependent.

"Developer” means an individual, corporation, or registered
partnership engaged in the subdivision of land.

[ “Direct £ the Asset_M, ¢ Division" "
; )

department —employee FESPO r$ible—for—the—maintonance
program Esi IHE! 'St!ats HgWaY 155.516 n]ane the—secondary
"Director of the Local Assistance Division" means the
department employee responsible for [ administering
overseeing all programs administered by the Local Assistance
Division, including] these requirements and the final
acceptance of streets as part of the secondary system of state
highways maintained by the department or his designee.

"Discontinue,"” in all its forms, means the legislative act of the
Commonwealth Transportation Board, pursuant to § 33.1-150
of the Code of Virginia, that determines that a road no longer
serves public convenience warranting its maintenance with
funds at the disposal of the department.

"District administrator" means the department employee
assigned the overall supervision of the departmental
operations in each of the Commonwealth's nine construction
districts.

"Drainage manual" means the department’s Drainage Manual

[ effective-April- 2002 (see 24 VAC 30-91-1601), Location and

Design Division.

"Dwelling unit" means a structure or part of a structure
containing sleeping, kitchen, and bathroom facilities that is
suitable for occupancy as a home or residence by one or
more persons.

"Easement” means a grant of a right to use property of an
owner for specific, limited use or purpose.

[ “Extrinsi " .

identih ) L
the—purposes—of—the—street—but—may—also—apply—to—other
Ssl*“.e.z."‘ es! within—the ;gnt{ s; way.—— edestran—ol Is;sgyse
street-are-exempt from-the term. |

"Functional classification" means the process by which streets
and highways are grouped into classes, or systems, according
to the character of service they are intended to provide.

"Governing body" means the board of supervisors of the
county but may also mean the local governing body of a town
or city, if appropriate, in the application of these requirements.

"Intersection” means the juncture of two or more streets at
which point there are three or more legs.

"Level of service" means a qualitative measure describing
operational conditions within a traffic stream, and their
perception by motorists and passengers. For the purposes of
these requirements, the applicable provisions of the Highway
Capacity Manual [ —Franspertation-Research-Board, (see 24
VAC 30-91-160) ] shall serve as the basis for determining
"levels of service."

"Level terrain" means that condition where highway sight
distances, as governed by both horizontal and vertical
restrictions, are generally long or could be made so without
construction difficulty or major expense.

"Loop street" means a street whose two outlets are to the
same street.

“’g‘;“;”’;‘;”]z S,ta! ;lie!af[_esu e[; Ennanses;_ to St]aze Highways(24

"Mountainous terrain" means that condition where longitudinal
and traverse changes in the elevation of the ground with
respect to the road or street are abrupt and where benching
and side hill excavation are frequently required to obtain
acceptable horizontal and vertical alignment.

"Neotraditional development" means a type of subdivision that
creates a neighborhood or community design with qualities of
a traditional small town, combining a mix of uses that may
include retail establishments, offices, civic buildings, public
squares, and multi-family and single-family housing, all within
walking distance of one another [, as well as a mix of
transportation facilities that focuses on the needs of
pedestrians and bicyclists in addition to the needs of
motorists]. These developments may include a variety of
buildings and land use densities along the same street. Street
layout may follow a grid pattern using narrow streets and
having multiple connections to surrounding neighborhoods.
These developments may be referred to as "villages" or
"hamlets" within the ordinances of the governing body.

"Nonresidential street" means a subdivision street adjacent to
property that is anticipated to develop for purposes other than
residential use.

"Office building" means a building that is used primarily for
conducting business transactions other than retail sales.

"Parking bay" means an [ off-street ] area for parking two or
more vehicles that are served by a short driveway connecting
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the parking area and the public street [ er-the-parking-space
en-a-street-needed-by-avehicle-orvehicles .

"Parking lane" means an area, generally seven or eight feet in
width, adjacent to and parallel with the travel lane of a
roadway that is used for parking vehicles.

"Pavement Design Guide" means the [ edition—of—the ]
Pavement Design Gwde for Subdivision and Secondary
Roads in V/rglnla ( ;

i see 24 VAC 30-91-
160) 1.

"Permit Manual" means the department’s Land Use Permit
Manual (24 VAC 30-150) [;—Local—-Assistance—Division
Division ].

"Phased development" (streets) means the method outlined in
[ 24-VVAC-30-91-130 24 VAC 30-91-70 (Phased development
of subdivision streets)] whereby the acceptance of certain
subdivision streets into the secondary system of state
highways may be considered before being completely
developed in accordance with all applicable requirements
(e.g., two lanes of a four-lane facility are considered for
acceptance in advance of lanes 3 and 4 being finished).

"Plans" means the standard drawings, including profile and
roadway typical section, that show the location, character,
dimensions and details for the proposed construction of the
subdivision street.

"Plat" means the schematic representation of the land divided
or to be divided.

"Private streets" means subdivision streets that have not been
dedicated to public use or that require the permission or
invitation of a resident or owner to use the street. Such streets
are not intended to be included in the secondary system of
State highways.

"Privately maintained streets" means any public or private
street that is not maintained by the department or the local
governing body.

"Projected traffic" means the number of vehicles, normally
expressed in average daily traffic (ADT), forecast to travel
over the segment of the subdivision street involved.

"Public street" means a street dedicated to public use and
available to the public’s unrestricted use without regard to the
jurisdictional authority responsible for its operation and
maintenance.

[ “PUD"-means-planned-unit-development—which-is-aform-of
developrment cha aete'i_zee by-unified-site-design-for-a-variely
© e_,sﬁ'es” a[neﬁ' GGI.]Si;IESS' Eeigg;eeses GE’G‘ ];e”t a':e] ; as- 'n])s;e

"Requirements” means the design, construction, and related
administrative considerations herein prescribed for the
acceptance of a subdivision street for maintenance by the
department as part of the secondary system of state
highways.

"Resident engineer" means the department employee
assigned to supervise departmental operations within a
specified geographical portion of the Commonwealth,

consisting of one to four counties, or his designee. [ In the
context of either this regulation or the Subdivision Street
Design Guide (24 VAC 30-91-160), the term can also refer to:

1. In districts having centralized functions for the review and
approval of subdivision plans, either:

a. The district land development manager for functions
related to plan approval;

b. The residency permit manager for functions related to
construction, inspection, and acceptance of streets; or

c. Any other position specifically designated to perform
the functions described in subdivisions 1a and 1b of this
definition.

2. In cities and towns that maintain and operate their own
system of streets and elect to use the pavement and right-
of-way width requirements of the Subdivision Street Design
Guide (24 VAC 30-91-160) as a basis for street
maintenance payments under the provisions of § 33.1-41.1
of the Code of Virginia, as well as the counties of Arlington
and Henrico, the local official responsible for the review and
approval of subdivision street design. ]

"Residential street” means a subdivision street adjacent to
property that is anticipated to develop as single-family
residences, apartment buildings, or other similar dwelling
structures.

"Right-of-way" means the land, property, or interest therein,
usually in a strip, acquired for or devoted to a public street
designated to become part of the secondary system of state
highways.

"Roadway" means the portion of the road or street within the
limits of construction and all structures, ditches, channels,
etc., necessary for the correct drainage thereof.

"Secondary system of state highways" means those public
roads, streets, bridges, etc., established by a local governing
body pursuant to § 33.1-229 of the Code of Virginia and
subsequently accepted by the department for supervision and
maintenance under the provisions of Articles 6 (§ 33.1-67 et
seq.) and 11 (§ 33.1-150 et seq.) of Chapter 1 of Title 33.1 of
the Code of Virginia.

"Shared [ use ] path" means a facility [, as defined in § 46.2-
100 of the Code of Virginia, ] that is [ set apart from the
travelway and] intended to be used by pedestrians and

bicyclists [ and-thatis-set-apart-from-the-roadway-intended-for
motorvehicles |.

"Shopping center" means a building or buildings containing
two or more stores that are used primarily for retail sales but
may include commercial trade or professional uses.

"Single-family residence" means a structure, other than an
apartment building, maintained and used as a single dwelling
unit or any dwelling unit that has direct access to a street and
shares neither heating facilities, hot water equipment, nor any
other essential facility or service with any other dwelling unit.

"Specifications" means the department’s Road and Bridge
Specifications ([ effeetive-2002 24 VAC 30-91-160 ]), including
related supplemental specifications and special provisions.
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"Standards" means the applicable drawings and related
criteria contained in the department's Road and Bridge

Standards ([ effeetiveFebruary-200+ 24 VAC 30-91-160]).

"Subdivision" means the division of a lot, tract, or parcel into
two or more lots, plats, sites, or other divisions of land for the
purpose, whether immediate or future, of sale or of building
development. Any resubdivision of a previously subdivided
tract or parcel of land shall also be interpreted as a
"subdivision." The division of a lot or parcel permitted by
§ 15.2-2244 of the Code of Virginia will not be considered a
"subdivision" under this definition, provided no new road or
street is thereby established. However, any further division of
such parcels shall be considered a "subdivision.”

"Subdivision street" means a public way for purposes of
vehicular travel that results from the subdivision of land,
including the entire area within the right-of-way. Public streets
developed in accordance with these requirements and
meeting the necessary public service provisions established
herein shall be eligible for addition to the secondary system of
state highways maintained by the department. Streets
primarily intended to access property abutting or in the
immediate vicinity of the street are deemed "local" subdivision
streets.

"Subdivision Street Design Guide" means Appendix B of the

Road Design Manual (effective—July—+—1998 24 VAC 30-91-
1601]).

"Swale" means a broad depression within which stormwater
may drain during inclement weather, but which does not have
a defined bed or banks.

"Through street” means a street that provides access between
two other streets.

"Traveled way" means the portion of the subdivision street
designated for the movement of vehicles, exclusive of
shoulders, parking areas, turn lanes, efc.

"VDOT" means the Virginia Department of Transportation.
"VPD" means vehicles per day.
"VPH" means vehicles per hour.

"Watercourse" means a definite channel with bed and banks
within which water flows, either continuously or in season.

24 VAC 30-91-20. Applicability [, effective date, and
transition ].

[A. Applicability.]1 This regulation is intended to govern
subdivision street development and the criteria for acceptance
of these streets [by the department for subsequent
maintenance ). The Subdivision Street Design Guide [ (24
VAC 30-91-160)] offers guidance on the design and
construction features of subdivision street development [ that
may—differfrom—highway—construction—projects and sets out
design parameters deemed appropriate for most land
development scenarios. However, the business of land
development is fluid and the department, in consultation with
local government officials, is prepared to consider innovative
transportation approaches associated with land development
proposals that are consistent with the geometric requirements
of the Subdivision Street Design Guide (24 VAC 30-91-160) ].

However, when not specifically addressed in one of these
documents, the relevant requirements of the Road Design

Manual (| effestive—July—1,—1998 24 VAC 30-91-160]),
standards, specifications, Pavement Design Guide ([ effestive

August—1—2000 24 VAC 30-91-160]) and associated

instructions shall govern.

These requirements apply to all subdivision streets designated
to [ become be maintained by the department as | part of the
secondary system of state highways. The department’s
review and approval shall apply only to streets proposed for
addition to the secondary system of state highways
maintained by the department. Any plans submitted for
review that contain only streets proposed for maintenance by
others may be reviewed for general guidance at the discretion
of the resident engineer but will not be officially approved.
However, any such review shall not represent the
department's commitment to accept such streets for
maintenance irrespective of the quality of the construction of
the street or streets.

If a subdivision plan with streets proposed for VDOT
acceptance [ inelude includes ]| any streets that are not initially
intended to be accepted [inte for maintenance by the
department as part of ] the secondary system, the plan must
include a notation identifying these streets. In the absence of
this notation, the plans will not be approved. It is also
recommended that any streets proposed to be privately
maintained also have a notation on the plat and impacted
deeds that clearly indicate that as a prerequisite for the streets
future acceptance, the streets must be improved to the
department’s prevailing standards for acceptance at no cost to
the department.

[ B. Effective date. All streets proposed for acceptance by the
department after January 1, 2005, shall be accepted in
accordance with these provisions, except as may be waived
by the commissioner or his designee.

C. Transition. Prior to July 1, 2005, the department will allow
the design of streets developed in accordance with either the
former requirements (1996) or these requirements. Any street
design initially submitted to the department for consideration
after June 30, 2005, however, shall be in accordance with
these requirements.

24 VAC 30-91-30. Local subdivision ordinances

A. Precedence of local subdivision ordinance. Pursuant to
§ 33.1-229 of the Code of Virginia, new streets are
established by the governing body of the locality in which they
are located. Any requirements of the subdivision ordinance
adopted by the governing body that are equal to or greater
than these provisions shall become the department's
requirements in that locality and govern unless the local
governing body concurs with an exception to their higher
standards.

B. Exemptions in local ordinances. The department does not
recognize any provision of an ordinance adopted by the
governing body that exempts the development of streets from
these requirements based on its definition of the term
subdivision. Consequently, any street proposed for addition to
the secondary system of state highways maintained by the
department shall comply with applicable requirements as
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herein provided or, if greater than these provisions, the
requirements of the local ordinance. ]

[ 24 VAC-30-91-30 24 VAC 30-91-40]. Continuity of public
street system.

The continuity of a publicly maintained street system is a
prerequisite to the addition of any subdivision street into the
secondary system of state highways. A street may only be
accepted for state maintenance if it is the continuation of the
network of public streets whose maintenance has been
officially accepted by the department or, if appropriate, a city,
town or county.

24 VAC 30-91-50. Service requirements.

A. Service consideration. A street may only be accepted by
the department for maintenance as part of the secondary
system of state highways if it renders sufficient public service
to justify expending public funds for its subsequent
maintenance.

In the event the governing body requests the addition of a
street before it meets these public service provisions, the
resident engineer will review each request on an individual
case basis and determine if the acceptance of a street prior to
normal service requirements is justified. However, [ prior to
deferring acceptance based solely on service requirements, |
the resident engineer shall confer with the Director of the
Local Assistance Division [ prer—to—deferring—acceptance
based—solely—on—service—requirements or other designee

appointed by the commissioner ].

[ However, 1 The public service requirements of this
subsection may be waived for cul-de-sac streets less than
0.25 miles in length when [ required-to the acceptance of the
street or streets will ] complete the acceptance of all [ ether ]
streets within the subject section of the subdivision.

B. Criteria. For the purpose of these requirements, public
service may include, but is not necessarily limited to, streets
meeting one or more of the following situations:

1. Serves three or more occupied units of varied
proprietorship with a unit being a single-family residence,
owner-occupied apartment, owner-occupied residence in a
qualifying manufactured home park, a stand-alone
business, or single business entity occupying an individual
building, or other similar facility. However, streets providing
service in settings similar to an apartment building setting
will only be considered for acceptance if the street is well
defined and appears to be a street rather than a travel way
through a parking lot.

2. Constitutes a connecting link between other streets that
qualify from the point of public service.

3. Provides an extension of a street to the subdivision
boundary to facilitate the continuity of possible adjacent
development, if required by local ordinance. Such streets
shall normally incorporate an adequate means for vehicles
to turn around and reverse direction [ if-greaterthan—0-01
miles-indength |.

4. Serves as access to schools, churches, public sanitary
landfills, [ transfer stations, ]| public recreational facilities, or
similar facilities open to public use.

5. Serves at least 100 vehicles per day generated by an
office building, industrial site, or other similar nonresidential
land use in advance of the occupancy of three or more such
units of varied proprietorship. Any addition under this
provision shall be limited to the segment of a subdivision
street that serves this minimum projected traffic and has
been developed in compliance with these requirements.

6. Constitutes a part of the network of streets envisioned in
the transportation plan or element of a county’s
comprehensive plan that, at the time of acceptance, serves
an active traffic volume not less than 100 vehicles per day.

C. Apartment and retail shopping complexes. A through street
that serves a shopping center or rental apartment building
may be considered for maintenance as part of the secondary
system of state highways if it is deemed by the department to
provide a public service. However, internal streets [ in these
complexes ] do not normally qualify for addition to the system
because their operation and maintenance are considered to
be a responsibility of the owner, who stands to profit, rather
than the tenant or customer.

1. However, a street that serves as the principal access to
rental apartment buildings may be considered to provide
public service if unrestricted public use is permitted and
maintenance continuity is practical.

2. Entrance streets and the internal traffic circulation system
of shopping centers and apartment complexes qualify only if
more than three property owners are served and the street
is separated from the parking areas.

3. Streets serving manufactured home parks may only be
considered if the residents of the park own the land
occupied in fee simple.

D. Special exceptions. There may be other sets of
circumstances that could constitute public  service.
Consequently, any |[question request for clarification ]
regarding unclear situations should be [ referred—through
made in writing to ] the resident engineer [ tothe-Director-of
the—Local-Assistance—Division—for—resolution |. [ The resident
engineer should then consult the Director of the Local
Assistance Division or other designee appointed by the
commissioner for resolution. ]

24 VAC 30-91-60. Administrative procedure.
A. Conceptual subdivision sketch. Prior to [ preparation—of
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. » : ” bl . i
preparing detailed construction plans for review, the resident
engineer shall be provided a preliminary plan of the entire
development, prepared by the developer, that shows sufficient
information for VDOT to review and concur with the functional
classification proposed for each street in the subdivision. Any
preliminary or conceptual plat, plan or sketch that conforms to
the locality’s zoning requirements or subdivision ordinance is
acceptable if the required information is shown. The submittal
should include: ]

1. The general location and configuration, including the
terminus, of each street, including the traffic volume
anticipated when the land served is fully developed in
accordance with the land uses anticipated.

2. The location and area of each type of permitted land use
within the subdivision.

3. The location of any proposed transportation facility, within
the subdivision's boundaries, included in the comprehensive
plan of the governing body.

[ 4. The proposed functional classification for each street in
the subdivision.

[ 4- 5. ] Other available information pertinent to the intended
development of the subdivision [, including but not limited
to any proposed phased development of streets pursuant to
24 VAC 30-91-70 (Phased development of subdivision
streets) ].

The resident engineer [ shall-provide—wtritten—notice—to will
review the layout and functional classification of streets shown
in the concept plan and notify | the appropriate county official
[and in writing, as well as] the developer, if applicable,

[ P . . ’

subdivision of his concurrence or recommendations. Approval
of the conceptual plan or subdivision sketch shall be
considered concurrence only in the functional classifications
and layout of the streets and is deemed to satisfy any
requirement for notification to the county official].  This
approval [ shall or concurrence will ] be valid as long as the
basic concept for the subdivision's development, as submitted
for review [, ] remains unchanged.

B. Plan submission.
other pertinent data as herein prescribed, shall be submitted
to appropriate officials in the local government and to the
responsible resident engineer in accordance with the practices
of the local government for all proposed subdivisions whose
streets are intended to be added to the secondary system of

Plats or plans, or both, together with

state highways maintained by the department. The resident
engineer may, subject to the availability of staff and upon the
request of a county, cooperate in the review of proposed
subdivisions to be developed to these standards but not

initially intended for addition to the secondary system of state
highways maintained by the department. [ VDOT may recover
the costs for this service in accordance with 24 VAC 30-91-
140 (Surety and fees). ]

C. Plan review. Upon receipt of the plats or plans, or both, the
resident engineer will arrange for the appropriate review to
determine compliance with all applicable requirements. The
general procedure for this review is described in [ 24-VAG-30-
91-280 24 VAC 30-91-150 (Subdivision street development,
plan review, and acceptance ].

D. Plan approval. The resident engineer will advise the
appropriate county official and the developer, if applicable, as
to the results of the review.

1. If the street development proposed by the plats or plans,
or both, is determined to be in compliance with these
requirements, the resident engineer will provide written
confirmation of this finding.  This action signifies the
resident engineer’s approval of the street design shown on
the plats or plans, as submitted. Any subsequent revision,
additions, or deletions thereto shall require specific written
approval of the resident engineer for each such change.

2. [ Where-the If a] revision of the submitted plats or plans
is determined necessary, the resident engineer will list the
required changes in a written response to the county
official and the developer, if applicable. Upon completion
of the specified revisions, the plats or plans will be
resubmitted for review and approval by the resident
engineer as prescribed in [ 24-YAC-30-91-280 24 VAC 30-
91-150 (Subdivision street development, plan review, and
acceptance) ].

The department’'s approval of a [subdivision street]
construction plan shall constitute its commitment to accept the
streets depicted thereon when all applicable provisions of
these requirements are satisfied and the streets have been
constructed according to the approved construction plan and
supporting specifications. However, during VDOT’s inspection
of construction, if a situation is discovered that was not
addressed on the approved plan that could, in the opinion of
the resident engineer, adversely affect public safety [ or the
integrity of either the roadway or the adjacent property],
acceptance of the street shall be deferred until the situation is
corrected.

The department’s approval of a [subdivision street]
construction plan shall expire after a period of three years if
construction has not commenced, in which case the
[ subdivision street construction ]| plan shall be resubmitted for
subsequent review and approval. [ This shall not affect the
adequacy of the approved concept plan as depicted on a
recorded final plat, as provided for under § 15.2-2241 of the
Code of Virginia. ]

E. Street acceptance. Upon the satisfactory completion of
construction of the subdivision street, the department will
advise the local governing body regarding the street’s
readiness for acceptance and the governing body, in
consultation with the resident engineer, will initiate its
acceptance into the secondary system of state highways
maintained by the department provided:
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1. The developer dedicates the prescribed right-of-way to
public use.

2. The street has been constructed in accordance with the
applicable specifications, standards and the plats or plans
approved by the department.

3. The street renders a public service as prescribed in
24 VAC 30-91-50 [ (Service requirements)] or as may
otherwise be approved under those provisions.

4. The street has been properly maintained since its
completion.

5. The developer furnishes the surety and fees in
accordance with [ 24-VAGC-30-91-160 24 VAC 30-91-140
(Surety and fees) ].

6. The governing body has executed all agreements
prescribed by these requirements, unless specifically
waived on an individual case basis by the Director of the
Local Assistance Division [, or other designee appointed by
the commissioner ].

7. The governing body [, by proper resolution, ] requests [ 5
by—proper—resolution—that—includes | the [ department to
accept the street or streets for maintenance as part of the
secondary system of state highways under its jurisdiction.
The resolution shall include the governing body's]
guarantee of an unrestricted and unencumbered right-of-

way as dedicated, [the—department's—acceptance—ofthe
) ; ; .

maintenance plus any necessary easements for fills,
drainage, or sight distance ].

Upon the department’s determination that the requested
addition is in compliance with the applicable provisions of
these requirements, the governing body will be officially
advised of the street's acceptance into the secondary system
of state highways and the effective date of such action. This
notification serves as the resident engineer’s authority to
begin maintenance thereon.

[ 24 VAC 30-91-70. Phased development of subdivision
streets.

A. Policy. Certain subdivision streets that require four or more
travel lanes to accommodate the projected traffic may be
accepted by the department for maintenance after completion
of the first two lanes to an acceptable, initial phase of
construction, upon the request of the governing body. It is
recognized that there is a distinction between those streets
that benefit the overall transportation network and those that
primarily serve the development of land and, therefore, the
criteria for phased construction for each situation differs as
described in subsection B of this section.

However, in all cases, the right-of-way required for the road at
its complete stage of construction shall be dedicated and
accepted as part of the initial street acceptance. In addition,
the initial phase of construction shall be designed and
constructed to facilitate construction of the remaining phase in
a manner that will avoid the need to reconstruct the initial two
lanes.

Consideration for the acceptance of any street under the
provisions of this section shall be limited to the phased
development of only the street's roadway. All other applicable
requirements, e.g., public service, drainage easements, and
administrative procedures, shall apply.

B. Criteria.

1. For st