FAST-TRACK REGULATIONS

Section 2.2-4012.1 of the Code of Virginia provides an exemption from certain provisions of the Administrative Process Act for agency regulations deemed by the Governor to be noncontroversial.  To use this process, Governor's concurrence is required and advance notice must be provided to certain legislative committees.  Fast-track regulations will become effective on the date noted in the regulatory action if no objections to using the process are filed in accordance with § 2.2-4012.1.

Fast-Track Regulations
Fast-Track Regulations

TITLE 8. EDUCATION

BOARD OF EDUCATION

Title of Regulation:  8 VAC 20-360. Regulations Governing General Educational Development Certificates (amending 8 VAC 20-360-10 and 8 VAC 20-360-20; repealing 8 VAC 20-360-30).

Statutory Authority:  §§ 22.1-16 and 22.1-224 of the Code of Virginia.
Public Hearing Date:  N/A -- Public comments may be submitted until February 28, 2005.

(See Calendar of Events section

for additional information)

Effective Date:  March 15, 2005.
Agency Contact:  Dr. Yvonne Thayer, Director of Adult Education Programs, Department of Education, P.O. Box 2120, Richmond, VA 23218, telephone (804) 225-2293.

Basis:  Section 22.1-224 of the Code of Virginia provides discretion to the board in promulgating "appropriate standards and guidelines for adult education programs," including participation in preparing for and taking the GED tests.  It further requires the board to "assist school divisions with all diligence in meeting the educational needs of adults participating in adult education programs to master the requirements for and earn a Virginia General Educational Development (GED) Certificate or high school diploma."

Purpose:  Successful achievement on the GED tests provides adults and eligible secondary students who have not or will not earn a high school diploma with the opportunity to earn a well-recognized secondary credential.  Those who pass the GED tests earn a GED certificate issued by the Virginia Department of Education.  Most employers, colleges, universities, and all of the armed forces recognize the GED certificate.
The current regulation was effective September 1, 1980.  Changes to the regulation are necessary in four areas:

1. Section on application and test fees is repealed;

2. Age eligibility requirements for individuals to take the GED tests;

3. Waiting period before permission to retest; and

4. Scoring requirements to earn a Virginia GED certificate.

Current language in the regulation would allow students to "legally withdraw" from school before age 18.  This language is contradictory to language in the compulsory attendance law in the Code of Virginia and continues to misinform school division administrators, parents, and potential GED candidates between the ages of 16 and 18 years.  This regulation is important in providing easy to understand information for the aforementioned parties.  By referencing the relevant section of the compulsory attendance law in the eligibility section, the regulation can maintain consistency over time with the Code of Virginia.

There is no legitimate interest or educational foundation to require an individual to wait a period of 60 days before retesting.  The waiting period arbitrarily assumes that all individuals must have at least 60 days to prepare for the retest and be successful.  In some cases, an individual may be so close to passing that taking the necessary subtest in a much shorter time could yield a positive result.  The 60-day waiting period could keep individuals from obtaining employment, entering a post-secondary training or education program, or enlisting in one of the branches of the armed services.
GED Testing Service of the American Council on Education has always set the minimum standards that must be met in order for an individual to earn a GED credential (referred to as a Virginia GED Certificate in Virginia).  States have the option of setting a higher standard, but not going lower than the GED Testing Service standard.  Over the years the standard has changed on several occasions.  On January 1, 2002, a new series of GED tests with a completely different scoring structure was released.  This new series of GED tests is not psychometrically compatible with previous versions.  To properly inform GED recipients, prospective employers, colleges and university admissions staff, armed forces recruiting personnel, and other interested parties, it is important to delineate the score requirements necessary to earn a Virginia GED Certificate based on when the individual took the GED tests.
Rationale for Using Fast-Track Process:  The fast-track process was chosen to amend this regulation because the regulation was effective more than 20 years ago and is not consistently followed in practice due to changes in the Code of Virginia and GED Testing Service policies.  It is important to ensure that testing centers are in compliance with the appropriate governing regulation and that the governing regulations are consistent with all applicable laws of Virginia and policies of the GED Testing Service.

Substance:  The substantive changes to the existing regulation are the following:

1. The section on application and fees is repealed.
2. The existing language in the age eligibility section is repealed and reference is made to the Code of Virginia section defining GED testing eligibility.
3. The scoring requirement information is amended to reflect that a GED certificate is earned according to the scoring requirement in place at the time the individual took the GED tests.
4. The section on requiring individuals to wait 60 days to retest is repealed.

Issues:  The proposed regulatory action will affect primarily individuals taking the GED tests and those businesses, agencies, and organizations that have an interest in individuals who have earned or will earn a GED credential.  The primary advantage to the individual taking the GED tests is the ability to determine his own readiness to test and retest.
There are no anticipated disadvantages.

Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation.  The Board of Education (board) proposes to (i) repeal language specifying fees, (ii) clarify age eligibility requirements, (iii) eliminate the waiting period before retaking tests, and (iv) amend the scoring requirements information to reflect that a GED certificate is earned according to the American Council on Education scoring requirement in place at the time the individual took the GED tests.

Estimated economic impact.  Repealing test fee language.  The board proposes to repeal the section of these regulations that specifies fees.  The current regulations specify fees of $10 to take the entire battery of five tests or $2.00 for each individual test.  On June 6, 1997, the Virginia Superintendent of Public Instruction sent a memo to school division superintendents stating that "As of July 1, 1997 the fee for the GED examination will increase to $35.00 per battery, and $7.00 per individual subtest."  Thus, in practice, and per the Department of Education’s (department) instructions, the 72 local school divisions and 2 community colleges that are approved to operate GED testing centers have been charging higher fees than are specified in the regulations.  The board and department intend to continue to instruct the operators of testing centers to charge specified fees that roughly align with their administrative costs as determined by the board.  Since repealing the section of these regulations that specifies fees does not in practice affect the fees that testing centers actually charge, the repeal will likely not have a large impact.  The repeal may be moderately beneficial in that the public will no longer be mislead by regulatory language that is not applied or enforced in practice.

Age eligibility requirements.  Concerning the minimum age that an individual can earn a GED certificate, the board proposes to state in these regulations that "Under special circumstances, which are consistent with the Code of Virginia, §§ 22.1-254 and 22.1-254.2, the age limit may be lowered to 16 years of age."  The 1999 Virginia Acts of Assembly amended these Code sections in a manner that contradicts part of the current regulations.  Where the Code of Virginia and administrative law are in conflict, the Code of Virginia governs.  Nevertheless, the contradictory language has caused some confusion in the public concerning when 16-year old and 17-year old individuals can take the GED tests.  Therefore the board proposes to repeal the following regulatory language, which indicates that 16-year old and 17-year old individuals can earn a GED certificate if they can provide one of the following:

a. A letter from an official of the regular day school last attended stating that the applicant has been legally withdrawn from school for a period of one year;

b. A letter from an official of the regular day school last attended stating that the applicant has been legally withdrawn from school for a period of six months, and a letter from a director of a high school review program stating that the applicant has successfully completed the program; or

c. A letter from an employer, a recruiting officer of the armed forces, or an admissions officer of an institution of higher learning or postsecondary training institution stating that the applicant meets all requirements for employment or admissions, with the exception of a General Educational Development certificate, and a letter from an official of the regular day school last attended recommending the applicant be tested.

In particular, producing the following is not sufficient for 16-year old and 17-year old individuals to take the GED tests under the Code of Virginia:

A letter from an employer, a recruiting officer of the armed forces, or an admissions officer of an institution of higher learning or postsecondary training institution stating that the applicant meets all requirements for employment or admissions, with the exception of a General Educational Development certificate, and a letter from an official of the regular day school last attended recommending the applicant be tested.

Under §§ 22.1-254 and 22.1-254.2, such individuals who would have qualified under the above regulatory language would instead need to become enrolled in an individual student alternative education plan (ISAEP).  Requirements of the ISAEP include a) career guidance counseling, b) mandatory enrollment and attendance in a GED preparatory program or another alternative education program, and c) counseling on the economic impact of failing to complete high school.  Although the proposed amendments to the regulation do not change the effective law, the promulgation of these amendments will likely have some impact since confusion among the public, school divisions, and some test administrators has been such that some individuals have likely taken the GED tests by complying with the above regulatory language after 1999, when the Code of Virginia should have prevented this method in practice.1  The proposed regulatory language will reduce such confusion and make it less likely that individuals not qualified to take the GED tests will do so in the future.

Waiting period.  Under the current regulations, "An applicant who fails to qualify for a certificate on the basis of test scores may be retested, provided at least 60 days have lapsed since the last testing."  The board proposes to eliminate the requirement that applicants wait 60 days before retaking the tests.  The GED Testing Service2 has no position on how long a person must wait to retest.3  The GED Testing Service permits applicants to take the tests up to three times per calendar year.  (Three different versions of the tests are issued per year.)  Proposed language makes clear that applicants will have this opportunity, and that test scores may be combined in accordance with GED Testing Service policy.  The proposed elimination of the 60-day waiting period will produce a net benefit in that it enables applicants to have more flexibility as to when they can sit for retests without compromising the value of the tests.  (If the Testing Service repeated questions on tests for students who retake the tests within 60 days, then passing such tests would be lesser evidence of the applicant’s knowledge than the situation where the applicant encounters new questions on the retest.  Since the latter situation occurs in practice, the value of the tests is not compromised by permitting applicants to retest within less than 60 days.)  Eliminating the waiting period will potentially enable some individuals to obtain employment, enter postsecondary education, or enter the armed services sooner than would be possible with the required waiting period.

Scoring requirements.  The current regulations indicate that the minimum test scores required to acquire a GED certificate are "A standard score battery average of 45 (a total standard score of 225) with no individual test standard score below 34…"  This is consistent with the minimum standard set by the GED Testing Service of the American Council on Education for between July 1, 1979, and December 31, 1996.  The GED Testing Service’s minimum standard has since been revised, but the revised standards have not been reflected in these regulations.  The board has in practice required whichever minimum standards the GED Testing Service has maintained for each respective time period.  The board proposes to clarify that "For test batteries completed on or after January 1, 2002, individuals must achieve the minimum passing score requirements set by the GED Testing Service of the American Council on Education or such higher score requirements that may be established by the Virginia Board of Education."  The board also proposes to indicate the standards for test batteries completed between January 1, 1997 and December 31, 2001, between July 1, 1979 and December 31, 1996, and for the period prior to July 1, 1979.  The clarifying language will produce a small benefit by reducing the probability that examiners, GED test takers, and others (e.g. employers, and colleges and universities) will misunderstand what minimum test scores are required to acquire a GED certificate in Virginia.

Businesses and entities affected.  The proposed amendments affect the approximately 20,000 GED test takers per year and the 72 local school divisions and two community colleges that are approved to operate GED testing centers.

Localities particularly affected.  The proposed amendments affect individuals in all Virginia localities.

Projected impact on employment.  Eliminating the waiting period for retaking GED tests will potentially enable some individuals to obtain employment sooner than would be possible with the required waiting period.

Effects on the use and value of private property.  Eliminating the waiting period for retaking GED tests will potentially enable some individuals to obtain employment sooner than would be possible with the required waiting period.  Obtaining employment sooner will enable these affected individuals to increase their earnings sooner and consequently raise their net worth.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The agency agrees with the Economic Impact Analysis done by DPB on November 18, 2004.  The agency will continue to examine the economic and administrative impact of the regulations as they progress through the Administrative Process Act.

Summary:

The amendments (i) repeal language specifying fees; (ii) clarify age eligibility requirements; (iii) eliminate the waiting period before retaking tests; and (iv) amend the scoring requirements information to reflect that a GED certificate is earned according to the American Council on Education scoring requirement in place at the time the individual took the GED tests.

CHAPTER 360.

RULES REGULATIONS GOVERNING GENERAL EDUCATIONAL DEVELOPMENT CERTIFICATES.

8 VAC 20-360-10. Eligibility.

Certificates may be issued to adults who are no longer enrolled in regular day school programs and individuals who meet the following minimum requirements:

1. Age. An applicant must be at least 18 years of age and not enrolled in a public or private high school. Under special circumstances, which are considered by local school authorities to be justifiable consistent with §§ 22.1-254 and 22.1-254.2 of the Code of Virginia, the age limit may be lowered if an applicant is legally withdrawn from school. Notwithstanding the foregoing requirement, applicants below 18 years of age shall provide one of the following: to 16 years of age.
a. A letter from an official of the regular day school last attended stating that the applicant has been legally withdrawn from school for a period of one year;

b. A letter from an official of the regular day school last attended stating that the applicant has been legally withdrawn from school for a period of six months, and a letter from a director of a high school review program stating that the applicant has successfully completed the program; or

c. A letter from an employer, a recruiting officer of the armed forces, or an admissions officer of an institution of higher learning or postsecondary training institution stating that the applicant meets all requirements for employment or admissions, with the exception of a General Educational Development certificate, and a letter from an official of the regular day school last attended recommending the applicant be tested.

2. High school credit. Not required.

3. Residency. An individual must be a resident of the Commonwealth of Virginia for a minimum of 30 days immediately prior to making application to take the test.

4. 2. Minimum test scores score requirements. A standard score battery average of 45 (a total standard score of 225) with no individual test standard score below 35 is required.  The following minimum score requirements must be met depending upon when the candidate took the General Educational Development (GED) tests:

a. For test batteries completed on or after January 1, 2002, individuals must achieve the minimum passing score requirements set by the GED Testing Service of the American Council on Education or such higher score requirements that may be established by the Virginia Board of Education;

b. For test batteries completed between January 1, 1997, and December 31, 2001, individuals must achieve at least an average battery score of 45, a total standard score of 225, and no individual test score below 40;

c. For test batteries completed between July 1, 1979, and December 31, 1996, individuals must achieve at least an average battery score of 45, a total standard score of 225, and no individual test score below 35; or

d. For test batteries completed prior to July 1, 1979, individuals must achieve at least an average battery score of 45 (rounded up), a total standard score of 223, and no individual test standard score below 35.

3. In-state testing. Only those entities designated by the Department of Education as official Virginia GED testing centers shall determine whether an individual is eligible to take GED tests in accordance with policies of the GED Testing Service of the American Council on Education and § 22.1-254.2 of the Code of Virginia. GED tests shall be administered only at official Virginia GED testing centers or addendum test sites that have been approved by the Virginia GED Administrator and the GED Testing Service.

5. 4. Credit for scores on GED tests administered out-of-state test scores. Official test scores may be accepted from an approved GED battery of tests administered by an approved GED center state agency, an official jurisdiction responsible for overseeing GED testing, or an official GED testing center outside of Virginia, provided the requirements established by the Commonwealth of Virginia for the issuance of a certificate have been fulfilled.

8 VAC 20-360-20. Retesting.

An applicant who fails to qualify for a certificate on the basis of test scores may be retested, provided at least 60 days have lapsed since the last testing individual may take the full battery of tests up to three times during a calendar year to qualify for a General Educational Development Certificate. Test scores may be combined in accordance with GED Testing Service policy.

8 VAC 20-360-30. Application and fees. (Repealed.)
A Virginia resident must make application in the school division in which he lives. The application must be approved by the school division superintendent or his designee. An applicant approved by the local school official is required to pay a fee of $10 to take the entire battery of five tests or $2.00 for each individual test.

VA.R. Doc. No. R05-91; Filed December 2, 2004, 11:32 a.m.

1 Ibid


2 The GED Testing Service, part of the American Council on Education, develops and distributes the GED Tests nationally.


3 Source: Department of Education
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