PROPOSED REGULATIONS

For information concerning Proposed Regulations, see Information Page.

Symbol Key

Roman type indicates existing text of regulations. Italic type indicates proposed new text.
Language which has been stricken indicates proposed text for deletion.

Proposed Regulations

TITLE 18. PROFESSIONAL AND OCCUPATIONAL LICENSING

BOARD OF MEDICINE

Title of Regulation:  18 VAC 85-80. Regulations Governing the Practice of Occupational Therapy (adding 18 VAC 85-80-61).

Statutory Authority:  §§ 54.1-2400, 54.1-2956.1 and 54.1-2956.5 of the Code of Virginia.
Public Hearing Date:  February 1, 2005 - 9 a.m.
Public comments may be submitted until March 11, 2005.

(See Calendar of Events section

for additional information)

Agency Contact:  William L. Harp, M.D., Executive Director, Department of Health Professions, 6603 West Broad Street, 5th Floor, Richmond, VA 23230-1712, telephone (804) 662-9908, FAX (804) 662-9943, or e-mail william.harp@dhp.virginia.gov.

Basis:  Section 54.1-2400 of the Code of Virginia provides the Board of Medicine the authority to promulgate regulations to administer the regulatory system.

In the Medical Practice Act, § 54.1-2900 et seq. of the Code of Virginia, the Board of Medicine is mandated to set in regulation the credentialing organizations from which a person may obtain initial certification as an occupational therapy assistant in order to use the title or initials O.T.A.
In addition, § 54.1-2956.5 of the Code of Virginia requires initial certification from a credentialing organization approved in regulation in order for a person to use the title of occupational therapy assistant or use the designation O.T.A.

Purpose:  The purpose of the action is to comply with the statutory mandate in § 54.1-2956.1 of the Code of Virginia, which requires the board to establish the credentialing body and initial certification required for a person to hold himself out to be an occupational therapy assistant or to use the designation O.T.A. or any derivation thereof.  While the credential of O.T.A. is not required for practice, its use does imply some education and training for practice and does provide measure of minimal competency and protection for the public.  The intent of the legislation, implemented by this regulation, was to ensure that those persons who go by the protected title have a credential based on educational preparation, a practice component and an examination.  The National Board on Certification in Occupational Therapy (NBCOT) is the only such credentialing body through which one can currently obtain initial certification.
Substance:  18 VAC 85-80-61 is added to establish the Certified Occupational Therapy Assistant issued by the National Board for Certification in Occupational Therapy (NBCOT) as the credential that must be held by a person who calls himself an occupational therapy assistant or uses the designation of O.T.A. or any derivation thereof.

Issues:  There are no disadvantages to patients receiving occupational therapy services; they are better protected by more specific rules on the use of professional titles by unlicensed persons. Use of a title that implies certification and competency should be reserved for persons who have met the requirements and passed an examination entitled them to the credential.  Although a COTA may use the title in conjunction with his name and practice, the licensed occupational therapist remains responsible for the services provided and for the treatment of the patient.
There are no advantages or disadvantages to the agency; the amended regulation does not impose a new responsibility on the board and does not involve additional cost or staff time.  In part, the amended regulation will clarify use of the protected titles, so the agency may benefit from fewer inquiries from applicants, licensees and employers.
Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation.  The Board of Medicine (board) proposes to require that "a person who holds himself out to be or advertises that he is an occupational therapy assistant or uses the designation "O.T.A." or any variation thereof shall have obtained initial certification by NBCOT as a certified occupational therapy assistant."

Estimated economic impact.  Pursuant to House Bill 309 of the 2004 General Assembly (Chapter 61 of the Acts of the Assembly), § 54.1-2956.1 of the Code of Virginia mandates that the board "designate in regulation those credentialing organizations from which a person may obtain initial certification as an occupational therapy assistant in order to hold himself out to be or advertise that he is an occupational therapy assistant or use the designation "O.T.A." or any variation thereof."  The board proposes to require that such persons obtain the Certified Occupational Therapy Assistant credential from the National Board for Certification in Occupational Therapy (NBCOT).

In development of a proposed regulation, the board considered the recommendation of the Advisory Board on Occupational Therapy and the Study of the Appropriate Level of Regulation of Occupational Therapy Assistants in Senate Document 7 (2001).  In the study of occupational therapy assistants, conducted by the Board of Health Professions in response to SJR 153 of the 2000 General Assembly, the only credentialing organization found for occupational therapists or occupational therapy assistants was the National Board for Certification in Occupational Therapy (NBCOT).  NBCOT offers an examination and certification for assistants that entitle them to use of the title Certified Occupational Therapy Assistant or COTA.  According to the SJR 153 study, there are 170 accredited occupational therapy assistant programs in the U.S. with four located in Virginia - Community Hospital of Roanoke Valley, J. Sargeant Reynolds Community College, Southwest Virginia Community College, and Tidewater Community College.  Occupational therapy assistants complete a supervised clinical internship during their academic preparation, and the majority of the occupational therapy assistant graduates elect to take the national examination from NBCOT so they can use the recognized credential of COTA.

Individuals who do not claim to be an "occupational therapy assistant" may continue to assist in the provision of occupational therapy services under the supervision of an occupational therapist.  In other words, certification as an occupational therapy assistant is not required for an individual to work performing occupational therapy services.  The individual is just barred from referring to himself as an occupational therapy assistant.  For employers who are aware of NBCOT certification, the proposed amendment will not produce much effect.  If these employers value NBCOT certification, they will inquire whether the job applicant has the certification with or without the new requirement.  For those employers that are not familiar with NBCOT, the proposed requirement that only those with NBCOT certification can legally claim to be an occupational therapy assistant or use the designation "O.T.A." or any variation thereof may help in distinguishing the qualifications of applicants.  These employers may value knowing that NBCOT certified individuals have passed an examination on occupational therapy assistant work that non-NBCOT certified individuals have not.  According to the Virginia Occupational Therapy Association, most employers are already aware of NBCOT certification.  Since most employers are already aware of NBCOT certification, the proposed amendment will not have a large impact.  To the extent that the proposed title restriction allows those few employers who were not previously aware of the certification make better informed hiring decisions, the proposed amendment may have a small positive impact.

Businesses and entities affected.  The proposed amendments affect individuals working as occupational therapy assistants, their employers, and their patients.  Since occupational therapy assistants are not regulated or registered in Virginia, the Department of Health Professions does not have an estimate of the number of entities affected.  In 2003, nationwide 920 persons took the NBCOT examination.1
Localities particularly affected.  The proposed regulations affect all Virginia localities.

Projected impact on employment.  The proposed amendments will not significantly affect employment levels.

Effects on the use and value of private property.  The proposed amendments may encourage a small number of individuals to pursue NBCOT certification who would not have otherwise.  This would produce a small increase in the value of NBCOT.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Board of Medicine concurs with the analysis of the Department of Planning and Budget for amendments to 18 VAC 85-80, pursuant to a statutory mandate to establish criteria for use of the title of occupational therapy assistant.

Summary:

The amendment requires a person who calls himself an occupational therapy assistant or uses the designation of O.T.A. or any derivation thereof to hold the credential for a Certified Occupational Therapy Assistant issued by the National Board for Certification in Occupational Therapy.

18 VAC 85-80-61. Certification of occupational therapy assistants.

Effective July 26, 2005, a person who holds himself out to be or advertises that he is an occupational therapy assistant or uses the designation "O.T.A." or any variation thereof shall have obtained initial certification by NBCOT as a certified occupational therapy assistant.

VA.R. Doc. No. R04-267; Filed December 21, 2004, 10:46 a.m.

1 Source: Department of Health Professions
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