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Proposed Regulations
Proposed Regulations

TITLE 18. PROFESSIONAL AND OCCUPATIONAL LICENSING

BOARD OF NURSING

Title of Regulation:  18 VAC 90-20. Regulations Governing the Practice of Nursing (amending 18 VAC 90-20-10 and 18 VAC 90-20-300; adding 18 VAC 90-20-181, 18 VAC 90-20-182 and 18 VAC 90-20-183)

Statutory Authority:  §§ 54.1-2400 and 54.1-3005 of the Code of Virginia.
Public Hearing Date:  January 25, 2005 - 1:30 p.m.
Public comments may be submitted until March 11, 2005.

(See Calendar of Events section

for additional information)

Agency Contact:  Jay P. Douglas, R.N., Executive Director, Board of Nursing, Alcoa Building, 6603 West Broad Street, 5th Floor, Richmond, VA 23230-1712, telephone (804) 662-9909, FAX (804) 662-9512, or e-mail jay.douglas@dhp.virginia.gov.

Basis:  Section 54.1-2400 of the Code of Virginia provides the Board of Nursing the authority to promulgate regulations to administer the regulatory system.  The specific legal mandate to promulgate the regulation for implementation of the Nurse Licensure Compact is found in § 54.1-3005 of the Code of Virginia.

Purpose:  In 2003 the General Assembly enacted Chapter 249, which created the authorization for Virginia’s membership in the Nurse Licensure Compact effective January 1, 2005.  Sections 54.1-3030 through 54.1-3040 provide the legal basis for the Compact and specific statutory language for participation and administration.  With so much specificity about the Compact in the Code, the only regulations that are necessary relate to procedural matters of issuing a license in a compact state, limitations of a multistate privilege after a disciplinary proceeding, and access to data on the coordinated licensure system.  It is also necessary to include the multistate licensure privilege in the authority of the board to render findings of unprofessional conduct and take disciplinary action.  Without such an amendment, it would not be possible for the board to enforce its regulations for a nurse practicing in Virginia with a multistate licensure privilege issued by another Compact state.  Amended rules are necessary to protect the health and safety of the public by ensuring that all nurses who provide care to patients in Virginia, whether they hold a license or a multistate privilege, will be held to the same standards of professional conduct.

Substance:  Proposed regulations set out the rules for the issuance of a license with a multistate licensure privilege, including the evidence required to establish a primary state of residence, the procedure for changing the state of residence, and the policy for notification if a state denies licensure to an applicant.  There are also new rules for limitations placed by a board on a multistate licensure privilege and for access to the coordinated licensure information system.  Changes to existing regulations are intended to include those who hold a multistate licensure privilege in provisions that set out the causes for taking disciplinary action.

Issues:  There are no disadvantages to the public; the proposed rules will ensure that nurses practicing in Virginia under a multistate licensure privilege are held to the same standards as those practicing with a Virginia license.  Likewise, any limitation or monitoring required by a disciplinary order would be imposed equally.  There may be some advantage to the public in that access to health care may be improved by the availability of nurses who reside in other states but will come into Virginia to work.  However, the Compact also makes it easier for Virginia nurses to go to other Compact states to work, so the result may not create a net gain for health care in the state.
There are no specific advantages or disadvantages to the agency or the Commonwealth.  Rules to implement the specific provisions of law will give guidance to the board and its licensees on questions about declaration of a home state, limitations on practice and access to information.
Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation.  In 2003, the General Assembly enacted Chapter 249, which created the authorization for Virginia’s membership in the Nurse Licensure Compact effective January 1, 2005.  Pursuant to Chapter 49 of the 2004 Acts of the Assembly, the Board of Nursing (board) proposes to amend these regulations so as to implement the provisions of the Nurse Licensure Compact.

Estimated Economic Impact.  In describing the Nurse Licensure Compact (compact), the National Council of State Boards of Nursing states that

The mutual recognition model of nurse licensure allows a nurse to have one license (in his or her state of residency) and to practice in other states (both physical and electronic), subject to each state's practice law and regulation.  Under mutual recognition, a nurse may practice across state lines unless otherwise restricted.  In order to achieve mutual recognition, each state must enact legislation authorizing the Nurse Licensure Compact.  States entering the compact also adopt administrative rules and regulations for implementation of the compact.1
Currently the following states have entered the compact: Arizona, Arkansas, Deleware, Idaho, Iowa, Maine, Maryland, Mississippi, Nebraska, New Mexico, North Carolina, North Dakota, South Dakota, Tennessee, Texas, Utah and Wisconsin.2  In 2003, the General Assembly enacted Chapter 249, which created the authorization for Virginia’s membership in the compact effective January 1, 2005.  Sections 54.1-3030 through 54.1-3040 of the Code of Virginia provide the legal basis for the compact and specific statutory language for participation and administration.  The board proposes to amend these regulations to specify: (i) procedural matters of issuing a license in a compact state, (ii) disciplinary proceedings with the compact system, and (iii) access to data on the coordinated licensure system.

The compact system produces a net benefit for member states, their nurses, and their patients in that it makes it less costly for nurses to move from areas of relatively low nurse demand to areas of relatively high nurse demand.  Nurses in compact states do not have to pay additional licensure fees and spend the time and effort to become licensed in other compact states in order to work there.  Since it will be less costly for nurses to move from areas of relatively low nurse demand to areas of relatively high nurse demand, nurses will be more likely to move and there will be both less unemployment for nurses, and fewer nurse positions left unfilled.  Thus, more nursing services will be provided to patients.

This can be particularly beneficial for nurses and employers located near the border of two compact states.  (Virginia shares a border with compact states Maryland, North Carolina, and Tennessee.)  Nurses living and licensed in Virginia may be able to find work across the border within a reasonable commute, and Virginia hospitals and clinics (and other nurse employers) may be better able to fill nursing positions by hiring nurses living and licensed across the border.

All compact states require that their nurses pass the same National Council of State Boards of Nursing examinations and have graduated from an accredited nursing program in order to obtain licensure.  Thus, the minimum demonstrated knowledge and abilities necessary for licensure should be similar for the compact states.

Businesses and entities affected.  There are approximately 7,280 registered nurses and 1,688 practical nurses licensed in Virginia who have home addresses in compact states (other than Virginia).  These nurses will no longer need to be licensed in Virginia to practice in the Commonwealth.  Other nurses in the compact states, including Virginia, their patients, and their employers will be affected as well.

Localities particularly affected.  The proposed regulations affect all Virginia localities, but may affect localities near Maryland, North Carolina, or Tennessee in particular.

Projected impact on employment.  The proposed amendments will likely increase the employment of nurses.

Effects on the use and value of private property.  Since the cost for nurses from other compact states to work in Virginia is reduced, there will likely be more of these nurses applying for jobs in the Commonwealth than there would have been if Virginia did not join the compact.  On the other hand, since the cost for nurses from Virginia to work in other compact states is reduced, there will likely be more Virginian nurses applying for jobs in other compact states than there would have been if Virginia did not join the compact.  As stated above, since it will be less costly for nurses to travel from areas of relatively low nurse demand to areas of relatively high nurse demand, nurses will be more likely to move or commute across state borders and there will be both less unemployment for nurses, and fewer nurse positions left unfilled.

To the degree that nurses do increase how often they seek employment in another compact state, the market salaries for nurses will likely be affected.  An increase in the number of nurses applying for positions in areas where employers have had trouble filling nurse positions, i.e. areas of relatively high nurse demand, will reduce the pressure on employers to raise salaries to fill positions.  Thus, the market salaries in these areas may be lower than they would be without the reduced cost for nurses to work in other states due to the compact.  On the other hand, a reduction in the number of nurses applying for positions in areas where there have been an abundance of nurses available per nursing job, i.e. areas of relatively low nursing demand, will make it more likely that employers will have to offer higher salaries in order to have qualified nurses fill positions.  Thus, the market salaries in these areas may be higher than they would be without the reduced cost for nurses to work in other states due to the compact.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Board of Nursing concurs with the analysis of the Department of Planning and Budget for the proposed regulation, 18 VAC 90-20, Regulations Governing the Practice of Nursing, relating to implementation of the Nurse Licensure Compact.

Summary:

The proposed amendments set out the regulations for implementation of the Nurse Licensure Compact including rules for issuance of a multistate licensure privilege, moving from one party state to another, notification of licensure denial to a former party state, limitations by disciplinary order on practice under a multistate privilege, a licensee’s access to information in the licensure information system, and inclusion of the multistate privilege in the disciplinary provisions.
18 VAC 90-20-10. Definitions.

In addition to words and terms defined in § 54.1-3030 of the Code of Virginia, the following words and terms when used in this chapter shall have the following meanings unless the context clearly indicates otherwise:

"Approval" means the process by which the board or a governmental agency in another state or foreign country evaluates and grants official recognition to nursing education programs that meet established standards not inconsistent with Virginia law.

"Associate degree nursing program" means a nursing education program preparing for registered nurse licensure, offered by a Virginia college or other institution and designed to lead to an associate degree in nursing, provided that the institution is authorized to confer such degree by the State Council of Higher Education.

"Baccalaureate degree nursing program" means a nursing education program preparing for registered nurse licensure, offered by a Virginia college or university and designed to lead to a baccalaureate degree with a major in nursing, provided that the institution is authorized to confer such degree by the State Council of Higher Education.

"Board" means the Board of Nursing.

"Clinical nurse specialist" means a licensed registered nurse who holds:

1. A master's degree from a board-approved program which prepares the nurse to provide advanced clinical nursing services; and

2. Specialty certification from a national certifying organization acceptable to the board or an exception available from March 1, 1990, to July 1, 1990.

"Clinical setting" means any location in which the clinical practice of nursing occurs as specified in an agreement between the cooperating agency and the school of nursing.

"Conditional approval" means a time-limited status which results when an approved nursing education program has failed to maintain requirements as set forth in Article 2 (18 VAC 90-20-70 et seq.) of Part II of this chapter.

"Cooperating agency" means an agency or institution that enters into a written agreement to provide learning experiences for a nursing education program.

"Diploma nursing program" means a nursing education program preparing for registered nurse licensure, offered by a hospital and designed to lead to a diploma in nursing, provided the hospital is licensed in this state.

"NCSBN" means the National Council of State Boards of Nursing.

"National certifying organization" means an organization that has as one of its purposes the certification of a specialty in nursing based on an examination attesting to the knowledge of the nurse for practice in the specialty area and is accredited by a national body recognized by NCSBN.

"Nursing education program" means an entity offering a basic course of study preparing persons for licensure as registered nurses or as licensed practical nurses.  A basic course of study shall include all courses required for the degree, diploma or certificate.

"Nursing faculty" means registered nurses who teach the practice of nursing in nursing education programs.

"Practical nursing program" means a nursing education program preparing for practical nurse licensure that leads to a diploma or certificate in practical nursing, provided the school is authorized by the Virginia State Board of Education or the appropriate governmental credentialing agency.

"Preceptor" means a licensed health care provider who is employed in the clinical setting, serves as a resource person and role model, and is present with the nursing student in that setting.
"Primary state of residence" means the state of a person’s declared fixed permanent and principal home or domicile for legal purposes.

"Program director" means a registered nurse who holds a current, unrestricted license in Virginia and who has been designated by the controlling authority to administer the nursing education program.

"Provisional approval" means the initial status granted to a nursing education program which shall continue until the first class has graduated and the board has taken final action on the application for approval.

"Recommendation" means a guide to actions that will assist an institution to improve and develop its nursing education program.

"Requirement" means a mandatory condition that a nursing education program must meet to be approved.
18 VAC 90-20-181. Issuance of a license with a multistate licensure privilege.

A. In order to be issued a license with a multistate licensure privilege by the board, a nurse currently licensed in Virginia or a person applying for licensure in Virginia shall submit a declaration stating that his primary residence is in Virginia.  Evidence of a primary state of residence may be required to include but not be limited to:

1. A driver’s license with a home address;

2. A voter registration card displaying a home address; or

3. A federal or state tax return declaring the primary state of residence.

B. A nurse changing the primary state of residence from another party state to Virginia may continue to practice under the former party state license and multistate licensure privilege during the processing of the nurse’s licensure application by the board for a period not to exceed 30 days.

1. If a nurse is under a pending investigation by a former home state, the licensure application in Virginia shall be held in abeyance and the 30-day authorization to practice stayed until resolution of the pending investigation.

2. A license issued by a former party state shall no longer be valid upon issuance of a license by the board.

3. If the board denies licensure to an applicant from another party state, it shall notify the former home state within 10 business days, and the former home state may take action in accordance with the laws and regulations of that state.

18 VAC 90-20-182. Limitations of a multistate licensure privilege.

The board shall include in all disciplinary orders that limit practice or require monitoring the requirement that the licensee subject to the order shall agree to limit practice to Virginia during the period in which the order is in effect. A nurse may be allowed to practice in other party states while an order is in effect with prior written authorization from both the board and boards of other party states.

18 VAC 90-20-183. Access to information in the coordinated licensure information system.

A licensee may submit a request in writing to the board to review the public data relating to the licensee maintained in the coordinated licensure information system.  In the event a licensee asserts that any related data is inaccurate, the burden of proof shall be upon the licensee to provide evidence that substantiates such claim.  The board shall verify and correct inaccurate data in the information system within 10 business days.

18 VAC 90-20-300. Disciplinary provisions.

A. The board has the authority to deny, revoke or suspend a license or multistate licensure privilege issued, or to otherwise discipline a licensee or holder of a multistate licensure privilege upon proof that the licensee or holder of a multistate licensure privilege has violated any of the provisions of § 4.1-3007 of the Code of Virginia.  For the purpose of establishing allegations to be included in the notice of hearing, the board has adopted the following definitions:

1. Fraud or deceit in procuring or maintaining a license means, but shall not be limited to:

a. Filing false credentials;

b. Falsely representing facts on an application for initial license, reinstatement or renewal of a license; or

c. Giving or receiving assistance in the taking of the licensing examination.

2. Unprofessional conduct means, but shall not be limited to:

a. Performing acts beyond the limits of the practice of professional or practical nursing as defined in Chapter 30 (§ 54.1-3000 et seq.) of Title 54.1 of the Code of Virginia, or as provided by §§ 54.1-2901 and 54.1-2957 of the Code of Virginia;

b. Assuming duties and responsibilities within the practice of nursing without adequate training or when competency has not been maintained;

c. Obtaining supplies, equipment or drugs for personal or other unauthorized use;

d. Employing or assigning unqualified persons to perform functions that require a licensed practitioner of nursing;

e. Falsifying or otherwise altering patient, employer, student, or educational program records, including falsely representing facts on a job application or other employment-related documents;

f. Abusing, neglecting or abandoning patients or clients;

g. Practice of a clinical nurse specialist beyond that defined in 18 VAC 90-20-290;

h. Representing oneself as or performing acts constituting the practice of a clinical nurse specialist unless so registered by the board;

i. Delegating nursing tasks to an unlicensed person in violation of the provisions of Part VIII (18 VAC 90-20-420 et seq.) of this chapter;

j. Giving to or accepting from a patient or client property or money for any reason other than fee for service or a nominal token of appreciation;

k. Obtaining money or property of a patient or client by fraud, misrepresentation or duress;

l. Entering into a relationship with a patient or client that constitutes a professional boundary violation in which the nurse uses his professional position to take advantage of a patient or client's vulnerability, to include but not limited to actions that result in personal gain at the expense of the patient or client, a nontherapeutic personal involvement or sexual conduct with a patient or client; or
m. Violating state laws relating to the privacy of patient information, including but not limited to § 32.1-127.1:03 of the Code of Virginia.; or

n. Violating any provision of this chapter.
B. Any sanction imposed on the registered nurse license of a clinical nurse specialist shall have the same effect on the clinical nurse specialist registration.

NOTICE:  The forms used in administering 18 VAC 90-20, Regulations Governing the Practice of Nursing, are not being published due to the large number; however, the name of each form is listed below.  The forms are available for public inspection at the Department of Health Professions, 6603 West Broad Street, Richmond, Virginia, or at the office of the Registrar of Regulations, General Assembly Building, 2nd Floor, Richmond, Virginia.
FORMS

Application for Licensure by Endorsement-Registered Nurse (rev. 11/03 11/04).

Instructions for Licensure by Endorsement-Registered Nurse (rev. 10/02 12/04).

Instructions for Licensure by Endorsement-Licensed Practical Nurse (rev. 11/03 12/04).

Application for Licensure by Endorsement-Licensed Practical Nurse (rev. 10/02 11/04).

Instructions for Filing Application for Licensure by Examination for Registered Nurses (rev. 6/04 12/04).

Application for Licensure by Examination-Registered Nurse (rev. 11/03 12/04).

Instructions for Filing Application for Licensure by Examination for Practical Nurses (rev. 6/04 11/04).

Application for Licensure by Examination-Licensed Practical Nurse (rev. 11/03 12/04).

Instructions for Filing Application for Licensure by Repeat Examination for Registered Nurses (rev. 6/04).

Application for Licensure by Repeat Examination for Registered Nurse (rev. 10/02).

Instructions for Filing Application for Licensure by Repeat Examination for Practical Nurses (rev. 2/03).

Application for Licensure by Repeat Examination for Licensed Practical Nurse (rev. 10/02).

Instructions for Filing Application for Licensure by Examination for Licensed Practical Nurses Educated in Other Countries (rev. 6/04 12/04).

Application for Licensure by Examination for Licensed Practical Nurses Educated in Other Countries (rev. 12/04).

Instructions for Filing Application for Licensure by Exmination for Registered Nurses Educated in Other Countries (rev. 12/04).

Application for Licensure by Examination for Registered Nurses Educated in Other Countries (rev. 11/03 12/04).

Instructions for Filing Application for Licensure by Examination for Registered Nurses Educated in Other Countries (rev. 11/03).

Temporary Exemption To Licensure (eff. 10/02).

Instructions for Application for Reinstatement - Registered Nurse (eff. 12/04).

Application for Licensure by Examination for Licensed Practical Nurses educated in Other Countries (rev. 11/03). 

Application for Reinstatement of License as a - Registered Nurse (rev. 11/03 12/04).

Instructions for Application for Reinstatement - Licensed Practical Nurse (eff. 12/04).

Application for Reinstatement of License as a Licensed Practical Nurse (rev. 11/03 12/04).

Instructions for Application for Reinstatement Following Suspension or Revocation - Registered Nurse (eff. 12/04).

Application for Reinstatement of License as a Registered Nurse Following Suspension or Revocation (rev. 11/03 12/04).

Instructions for Application for Reinstatement Following Suspension or Revocation - Licensed Practical Nurse (eff. 12/04).

Application for Reinstatement of License as a Licensed Practical Nurse Following Suspension or Revocation (rev. 11/03 12/04).

License Verification Form (rev. 10/02).

Renewal Notice and Application, 0001, RN (rev. 11/03).

Renewal Notice and Application, 0002, LPN (rev. 11/03).

Renewal Notice and Application, 0015, Clinical Nurse Specialist (rev. 12/02).

Application for Registration as a Clinical Nurse Specialist (rev. 10/02).

Survey Visit Report (rev. 12/02).

Annual Report for Registered Nursing Programs (rev. 12/02).

Annual Report for Practical Nursing Programs (rev. 12/02).

Application for Registration for Volunteer Practice (eff. 12/02).

Sponsor Certification for Volunteer Registration (eff. 1/03).

VA.R. Doc. No. R04-193; Filed December 21, 2004, 10:42 a.m.

1 Source: http://ncsbn.org/nlc/index.asp on November 5, 2004.


2 Source: Department of Health Professions and http://ncsbn.org/nlc/index.asp on November 5, 2004.
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