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Proposed Regulations
Proposed Regulations

TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES

Title of Regulation:  12 VAC 30-80. Methods and Standards for Establishing Payment Rates; Other Types of Care (amending 12 VAC 30-80-190).

Statutory Authority:  §§ 32.1-324 and 32.1-325 of the Code of Virginia.
Public Hearing Date:  N/A -- Public comments may be submitted until June 3, 2005.
(See Calendar of Events section

for additional information)

Agency Contact:  Brian McCormick, Regulatory Coordinator, Policy Division, Department of Medical Assistance Services, 600 East Broad Street, Suite 1300, Richmond, VA 23219, telephone (804) 786-7959, FAX (804) 786-1680, or e-mail brian.mccormick@dmas.virginia.gov.

Basis:  Section 32.1-325 of the Code of Virginia grants to the Board of Medical Assistance Services the authority to administer and amend the Plan for Medical Assistance.  Section 32.1-324 of the Code of Virginia authorizes the director of DMAS to administer and amend the Plan for Medical Assistance according to the board's requirements.  The Medicaid authority as established by § 1902 (a) of the Social Security Act (42 USC § 1396a) provides governing authority for payments for services.

Item 326 JJJ of Chapter 4 of the 2004 Special Session I Acts of the Assembly directed DMAS to increase reimbursements to physicians delivering Medicaid services in hospital emergency rooms.

Purpose:  These proposed regulatory actions are important for the health, safety, and welfare of Medicaid recipients because improving Medicaid reimbursement for these services will enable more providers to continue to render them.  This is expected to improve access to care for these services across the Commonwealth.

The purpose of these changes is to conform the regulation to the legislative mandate to increase the reimbursement for certain emergency room procedures, and to increase reimbursement for certain obstetric/gynecological procedures in order to help address the growing problem with access to this care across the Commonwealth.
Substance:  Provisions in 12 VAC 30-80-190 describe the methodology by which the Physician Fee schedule is established and updated.  As directed by the appropriation act, the proposed amendment would add language providing that certain physician codes for emergency room evaluation and management fees be increased by 2.0% above the normal calculated amounts.

The Governor’s Work Group on Rural Obstetrical Care examined issues related to a growing problem of access to obstetrical and gynecological care for women of the Commonwealth.  This work group has focused on multiple issues causing access to care problems in obstetrical and gynecological services (OB/GYN), such as increased cost of professional liability insurance, cultural/legal barriers to care, and reimbursement rates, among others.

Based on preliminary findings of the work group, it has been concluded that low reimbursement rates under the Medicaid and FAMIS programs are a significant factor related to the access issue in obstetrics and gynecology for Medicaid and FAMIS recipients.  While the work group continues its review and evaluation of these issues, addressing low reimbursement rates for obstetrical and gynecological services will be an important part of the work group’s comprehensive approach to solving this access problem.
On August 12, 2004, the Governor declared that a threat to public health exists regarding access to OB/GYN care for Medicaid and FAMIS recipients across the Commonwealth and directed DMAS to increase Medicaid and FAMIS payment rates for OB/GYN physician services by 34% relative to rates currently in effect.  This proposed amendment would add language providing that certain physician codes be increased by 34% above the normal calculated amounts.

Medicaid covers the cost of delivery for a significant percentage of the children born in Virginia through both the fee-for-service program as well as through managed care.  This rate increase will be applied to both fee-for-service and MCOs.
Issues:  These proposed changes benefit the citizens of the Commonwealth because the increases in provider reimbursement will preserve access to vital OB/GYN and emergency room services.  The advantage to the agency and to the Commonwealth is that these reimbursement increases help to ensure an adequate network of providers, thereby preventing large geographic gaps of providers rendering covered services.
Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB's best estimate of these economic impacts.

Summary of the proposed regulation.  Pursuant to recommendations of the work group formed by the Governor’s Executive Directive 2 issued on March 3, 2004, the proposed regulations increase Medicaid and Family Access to Medical Insurance Security reimbursements by 34% for obstetrical and gynecological (OB/GYN) physician services.  Also, pursuant to Item 326 JJJ of the 2004 Acts of the Assembly, the proposed regulations increase Medicaid reimbursement by 2.0% to physicians delivering services in hospital emergency rooms.  Both of the proposed permanent changes have been in effect since September 2004 under emergency regulations.

Estimated economic impact.  In March 2004, the Governor formed a work group to investigate barriers to access in rural areas to prenatal, obstetrical, and labor and delivery services in the Commonwealth.1  Item 298 of the 2004 appropriation act also mandated the Secretary of Health and Human Resources to report on the availability of obstetrical services in the Commonwealth and the areas where there is inadequate access to such services.  The Secretary of Health and Human Resources issued its interim report on July 1, 2004 and the final report on October 29, 2004 to meet both the Executive Directive and the appropriation act requirements.

The interim report identified that four hospitals have cut back on or suspended obstetrical services within the eight-month period since November 2003.  The report also found that the crisis in obstetrical care is a growing trend rather than being caused by a loss of a single provider or closure of a single hospital.  The interim report contained two preliminary recommendations to relieve some of the immediate pressure on the system, to persuade providers to continue taking Medicaid patients, and to offer evidence that the Commonwealth understands the urgency of the crisis.  One of the recommendations was to increase Medicaid obstetrical and gynecological physician fee schedule by 44.91% through emergency regulations.  As a response to the preliminary recommendations, the Governor issued an emergency regulation on August 12, 2004 to increase Medicaid payments for obstetrical care by 34%, effective September 1, 2004.  The proposed changes will make the emergency regulations permanent.

The estimated total fiscal impact of the proposed 34% rate increase is $14.9 million in FY 2005 and $18.3 million in FY 2006.  Approximately one half of these amounts is financed by the state and the rest by the federal government. The Medicaid rates for OB/GYN services have been relatively steady for the last several years.  The main economic benefit is to improve the Medicaid recipients' access to OB/GYN services compared to what it would be in the absence of this rate increase.  Approximately four hospitals have suspended or cut back on these services since November 2003.  The proposed rate increase is likely to provide incentives to current providers to maintain their participation in the Medicaid program as well as to provide incentives to participate to those who are not currently providing services to Medicaid recipients.  The expected impact could be quite significant as Medicaid pays for about 35% to 40% of the 100,000 babies delivered in Virginia every year.

Secondary benefits are likely to result from improved access.  Improved access means less distance pregnant women travel to deliver a baby.  This could provide expecting families and the state valuable economic benefits.  Improved access also means reduced utilization of emergency rooms for deliveries, which is a much more costly setting for healthcare.  Improved access to OB/GYN services also produces better clinical outcomes, which reduces the cost of health care later.  According to the Secretary’s report, neonatal intensive care is as much as fifty times more expensive than a birth with no complications.  Healthy births further improve one’s ability to learn, productivity, and quality of life in general. Federal matching funds make it possible to realize all of these benefits at one half the price.

The other proposed change increases the emergency room physician rates by 2.0% for five evaluation and management codes.  The estimated fiscal impact of this change is a $280,604 increase in Medicaid physician payments in FY 2005 and a $297,438 increase in FY 2006 and approximately the same amount thereafter.  Similar to the OB/GYN services, improvement in access to emergency room services and improvement in quality of care are expected.  These impacts could also generate an improvement in the health status of those who uses these services and provide secondary economic benefits not only to people who utilize the services, but also to the Commonwealth.  And, all of these benefits could be realized at one half the price because of the federal matching funds.

Businesses and entities affected.  The proposed regulations will affect the physicians and other practitioners providing OB/GYN and emergency room services.  The number of physicians and practitioners that could be affected by the proposed rate changes is not known.

Localities particularly affected.  The proposed regulations apply throughout the Commonwealth.  However, Medicaid recipients in rural areas could have been experiencing relatively more difficulty in accessing OB/GYN services, and therefore may benefit proportionally more than their urban counterparts.

Projected impact on employment.  The proposed regulations will increase Medicaid reimbursement to a subset of physicians and are expected to provide incentives to them to keep providing services to Medicaid recipients.  Thus, a positive effect on employment is expected in terms of avoided reductions or suspensions of related health care services.  This employment effect would not only apply to physicians, but also to other supporting professions.

Effects on the use and value of private property.  The proposed regulations are not likely to affect the use and value of real property.  However, a positive impact on the utilization and consequently the asset value of affected Medicaid providers is expected.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Department of Medical Assistance Services has reviewed the Economic Impact Analysis prepared by the Department of Planning and Budget regarding the regulations concerning 12 VAC 30-80-190, Methods and Standards for Establishing Payment Rates; Other Types of Care - State Agency Fee Schedule for RBRVS.  The agency raises no issues with this analysis.
Summary:

The proposed amendments (i) increase Medicaid and Family Access to Medical Insurance Security reimbursements by 34% for obstetrical and gynecological physician services and (ii) increase Medicaid reimbursement by 2.0% to physicians delivering certain Medicaid services in hospital emergency rooms.

12 VAC 30-80-190. State agency fee schedule for RBRVS.

A. Reimbursement of fee-for-service providers. Effective for dates of service on or after July 1, 1995, the Department of Medical Assistance Services (DMAS) shall reimburse fee-for-service providers, with the exception of home health services (see 12 VAC 30-80-180) and durable medical equipment services (see 12 VAC 30-80-30), using a fee schedule that is based on a Resource Based Relative Value Scale (RBRVS).

B. Fee schedule.

1. For those services or procedures which are included in the RBRVS published by the Health Care Financing Administration (HCFA) Centers for Medicare and Medicaid Services (CMS) as amended from time to time, DMAS' fee schedule shall employ the Relative Value Units (RVUs) developed by HCFA CMS as periodically updated.

2. DMAS shall calculate the RBRVS-based fees using conversion factors (CFs) published from time to time by HCFA CMS.  DMAS shall adjust HCFA's CMS' CFs by an additional factor so that no change in expenditure will result solely from the implementation of the RBRVS-based fee schedule.  DMAS shall calculate a separate additional factor for (i) obstetrical/gynecological procedures (defined as maternity care and delivery procedures, female genital system procedures, obstetrical/gynecological-related radiological procedures, and mammography procedures, as defined by the American Medical Association's (AMA) annual publication of the Current Procedural Terminology (CPT) manual) and for (ii) all other procedures set through the RBRVS process combined.  DMAS may revise the additional factor factors when HCFA CMS updates its RVUs or CFs so that no change in expenditure will result solely from such updates. Except for this adjustment, DMAS' CFs shall be the same as those published from time to time by HCFA CMS. The calculation of the additional factor factors shall be based on the assumption that no change in services provided will occur as a result of these changes to the fee schedule. The determination of the "additional factor" factors required above shall be accomplished by means of the following calculation:

a. The estimated amount of DMAS expenditures if DMAS were to use Medicare's RVUs and CFs without modification, is equal to the sum, across all relevant procedure codes, of the RVU value published by the HCFA CMS, multiplied by the applicable conversion factor published by the HCFA CMS, multiplied by the number of occurrences of the procedure code in DMAS patient claims in the most recent period of time (at least six months).

b. The estimated amount of DMAS expenditures, if DMAS were not to calculate new fees based on the new HCFA CMS RVUs and CFs, is equal to the sum, across all relevant procedure codes, of the existing DMAS fee multiplied by the number of occurrences of the procedures code in DMAS patient claims in the period of time used in subdivision 1 of this subsection.

c. The relevant "additional factor" is equal to the ratio of the expenditure estimate (based on DMAS fees in subdivision 2 of this subsection) to the expenditure estimate based on unmodified HCFA CMS values in subsection A of this section.

3. For those services or procedures for which there are no established RVUs, DMAS shall approximate a reasonable relative value payment level by looking to similar existing relative value fees. If DMAS is unable to establish a relative value payment level for any service or procedure, the fee shall not be based on a RBRVS, but shall instead be based on the previous fee-for-service methodology.

4. Fees shall not vary by geographic locality.

5. The RBRVS-based fees shall be phased in over three years. During the first 12 months of implementation, fees shall be based 1/3 on RBRVS-based fees and 2/3 on previously existing fees. During the second 12 months of implementation, fees shall be based 2/3 on RBRVS-based fees and 1/3 on previously existing fees. Thereafter, fees shall be based entirely on RBRVS-based fees.  Effective for dates of service on or after September 1, 2004, fees calculated through subdivisions 1 through 4 of this subsection for CPT codes 99281, 99282, 99283, 99284, and 99285 shall be increased by 2.0%. This increase shall not be considered in the determination of the additional factor described in subdivision 2 of this subsection. These CPT codes shall be as published by the American Medical Association in its Current Procedural Terminology (2004 edition), as may be amended from time to time.

C. Effective for dates of service on or after September 1, 2004, fees for obstetrical/gynecological procedures (defined as maternity care and delivery procedures, female genital system procedures, obstetrical/gynecological-related radiological procedures, and mammography procedures, as defined by the American Medical Association's (AMA) annual publication of the Current Procedural Terminology (CPT) manual) shall be increased by 34% relative to the fees in effect on July 1, 2004. This 34% increase shall be a one-time increase, but shall be included in subsequent calculations of the relevant additional factor described in subdivision 2 of this subsection.

VA.R. Doc. No. R05-06 and R05-10; Filed March 16, 2005, 11:55 a.m.

1 Commonwealth of Virginia, Office of the Governor, Executive Directive 2.
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