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TITLE 24. TRANSPORTATION AND MOTOR VEHICLES

COMMONWEALTH TRANSPORTATION BOARD

Title of Regulation:  24 VAC 30-121. Comprehensive Roadside Management Program (adding 24 VAC 30-121-10 through 24 VAC 30-121-40).

Statutory Authority:  §§ 33.1-12 and 33.1-223.2:9 of the Code of Virginia.
Public Hearing Date:  May 27, 2005 - 9 a.m.
Public comments may be submitted until July 15, 2005.

(See Calendar of Events section

for additional information)

Agency Contact:  Jacob Porter, Roadside Operations Program Manager, Department of Transportation, Asset Management Division, Monroe Tower, 1401 East Broad Street, 19th Floor, Richmond, VA 23219, telephone (804) 786-7218, FAX (804) 786-7987, or e-mail jacob.porter@vdot.virginia.gov.

Basis:  These regulations are being promulgated under authority granted by § 33.1-223.2:9 of the Code of Virginia.  No federal statutes pertain to the landscape installation or maintenance sections of this regulation.  The Federal Highway Administration has issued an interim memorandum establishing policy for the use of acknowledgement signs on highway rights-of-way.  The policy (see http://mutcd.fhwa.dot.gov/res-memorandum_highway_row.htm) allows these signs on highway rights-of-way, forbids advertising signs on the highway rights-of-way, and restricts the placement of acknowledgement signs and messages from certain high-risk areas.

23 USC § 131 regulates the placement of signs visible from federal-aid highways.  Article 1 (§ 33.1-351 et seq.) of Chapter 7 of Title 33.1 of the Code of Virginia and 24 VAC 30-120, Rules and Regulations Controlling Outdoor Advertising and Directional and Other Signs and Notices, regulates the placement of signs visible from public highways in the Commonwealth.  Sections 33.1-371.1 and 33.1-371.2 of the Code of Virginia and 24 VAC 30-200, Vegetation Control Regulations On State Rights-Of-Way, regulate tree trimming and removal within state rights-of-way.  The Virginia Department of Transportation (VDOT), the Commissioner and the Commonwealth Transportation Board (board) are granted "control, supervision, management, and jurisdiction" over the system of state highways by § 33.1-69 of the Code of Virginia.  Furthermore, the board has general authority to make regulations concerning the use of the state highway system pursuant to § 33.1-12 of the Code of Virginia and has exercised that authority through the regulations referenced above.

Purpose:  This regulation is being developed to comply with § 33.1-223.2:9 of the Code of Virginia passed by the 2004 Session of the General Assembly (SB 260/Chapter 679).  The regulation sets forth the requirements applicable to all individuals or community groups that wish to work through local governments to landscape portions of highway rights-of-way.

The Comprehensive Roadside Management Program regulation creates a new program.  Therefore, VDOT is exploring alternatives to make the regulation as useful as possible for individuals, community groups, or local governments in meeting the goals of ensuring a safe and aesthetically pleasing environment.  These alternatives are intended to improve the current situation of no guidance while meeting the principal goals of:

1. Serving as a reference resource for parties involved in the planning, design, development, and maintenance of corridors and gateways into localities.

2. Protecting the public’s health, safety, and welfare with the least possible cost and intrusiveness to the citizens of the Commonwealth.

3. Providing a clearly written and understandable regulation.

Substance:  The regulation establishes the basic requirements applicants must follow, including compliance with an existing comprehensive regulation, the Land Use Permit Manual (LUPM). The LUPM sets forth the policies and procedures that VDOT uses to issue permits on behalf of the Commonwealth Transportation Board (CTB) to perform work on state-owned property under its jurisdiction along the system of state highways.  Typically, this work includes activities such as installation of utilities, cable television services, fiber optic lines, or installation of driveway pipe.  It is intended to protect the safety of VDOT and non-VDOT workers, motorists and pedestrians, minimize the likelihood of property damage, as well as to preserve the integrity of the state highway system.

The regulation also provides for a maintenance agreement and a resolution from the local government authority, the latter of which requires a public hearing be held.  These requirements ensure that there is formal consensus as to the appropriateness of the project, as well as a means to care for the landscaping once it is installed.

Issues:  The primary advantage to the public is in having a consistent framework to instruct them in the policies and procedures VDOT will use in accepting and using donations of funds or plant materials for landscaping; the specifications involved in the design, installation, and maintenance of acknowledgement signs; and specific maintenance issues on state-owned rights-of-way.  VDOT has consulted with civic associations, garden clubs, local officials, and participants in an earlier pilot program on landscaping to develop regulations that fulfill the purpose of the legislative mandate, accommodate the needs and desires of the regulated parties, and preserve VDOT’s interests in maintaining a safe, attractive, and convenient transportation network.

The experience of the city of Lynchburg should also be considered.  The city sponsored a fund-raising initiative to implement its small-scale roadside improvement program, resulting in approximately twice the funds raised than were estimated to support the program.  If this happens again, VDOT will incur a financial benefit from having this program underwritten from private sources.

VDOT does not believe there are any disadvantages to the public, because both public- and private-sector interests will be served by having the regulation in place to provide consistent guidance in these matters.  Given the fact that the General Assembly mandated promulgation of these regulations, there is clearly a perception that they will serve a pressing public need.

Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation.  Pursuant to Chapter 679 of the 2004 Acts of the Assembly, the proposed regulation establishes a roadside management program.  It establishes procedures for approval and criteria for evaluation of roadside management proposals.

Estimated economic impact.  The proposed roadside management program contains rules for businesses, individuals, and community groups who wish to landscape portions of state-owned highway rights-of-way through local governments.  The Virginia Department of Transportation (VDOT) has been receiving donations from individuals, groups, and government organizations through two programs.  Under the wildflower program, colorful, attractive plantings can be donated to improve highway aesthetics.  The roadside landscape program, a more informal program, is established for other types of vegetation alongside the highways.  Currently, these programs defer to VDOT’s Land Use Permit Manual (24 VAC 30-150 et seq.), but are generally administered without specific regulations.

In addition to the wildflower and landscape programs, there is increasing interest from businesses, subdivisions, and localities to contribute to large-scale roadside improvements to include designing, installing, and maintaining landscaped state rights-of-way and enabling roadside acknowledgement signage that identifies the contributing or sponsoring entity.  Currently, no such written rules or formal programs exist.

One of the primary reasons for the proposed regulation is the success of the City of Lynchburg’s LEAF program.  The formation of the Lynchburg Expressway Appearance Fund (LEAF) by the Keep Lynchburg Beautiful Committee has resulted in a dramatic improvement to both the safety and appearance of the City of Lynchburg’s Route 29 bypass roadside, also known as the Lynchburg Expressway.  Currently, over 4.7 miles of right-of-way have been improved to include 140 acres of turf and 22 acres (78 plant beds) of landscape plantings.  So far, funds raised by local contributors for plant materials and installation amount to over $1.45 million.  However, there are no formal rules or regulations governing the City of Lynchburg’s LEAF program.

In short, there currently is no comprehensive formal approach to enabling local government-led improvements to state-maintained roadsides.  However, there is significant interest from individuals and community groups to plan, design, develop, and maintain state-owned corridors and gateways.  This regulation addresses the needs of those who wish to landscape portions of state-owned highway rights-of-way and erect identification signs and structures.

The proposed regulation requires projects proposed by individuals and community groups to be approved by the local government (by means of passing a resolution) prior to being submitted to VDOT for evaluation.  This requirement is intended to ensure availability of means to maintain the project once it is installed.  Parties or localities seeking approval are required to assume all installation and maintenance costs of projects for perpetuity.  The proposed rules also require local governments to hold public hearings for the projects.  This requirement will ensure that the public is afforded an opportunity to comment on the proposal.  Once a locality submits an application, VDOT then evaluates whether the project complies with highway safety standards.  The standards for plan, design, development, and maintenance of landscape installations are included or referenced in the regulation.

The proposed regulations adopt current federal and state regulations and VDOT operating policies and procedures that are intended to minimize hazards to workers, motorists, pedestrians, as well as the likelihood of property damage.  These regulations also provide a legal framework and general guidance for roadside improvements.  It enables VDOT to ensure that improved roadside areas including associated landscaping and acknowledgement signs are well maintained and are not placed where they will become a safety hazard to the motoring public.

The proposed regulation should benefit the state by enabling roadside areas currently being managed by VDOT to be managed by other public and private entities under permit issued to a local government.  Depending on the type of landscaping, maintenance and management costs include costs for trash pickup, mowing, fertilizing, overseeding, weed control, plant maintenance, mulching, and spraying.  The annual costs to maintain a mile of highway range from $2,000 for a low-maintenance landscape type to $3,850 for a high-maintenance landscape type.  However, as the program is not a mandatory requirement, there is no information on how many miles of state-owned highway are likely to be maintained by private parties under the proposed regulations.  

Only those local governments and corresponding citizen/private business that are interested in applying for permits to conduct large-scale roadside improvements must follow these regulatory requirements.

In addition, as such roadside improvements are enabled and implemented by local communities, they may result in a number of indirectly correlated benefits to the Commonwealth such as increased well-being of citizens and increased pride of citizens in their community, tourism, and real estate property values.

The proposed regulation will also introduce some administrative costs associated with evaluating initial applications and monitoring compliance once a project is approved and installed.  The size of the total ongoing costs cannot be accurately determined presently because it is not known with certainty how many other localities or private individuals may wish to participate.  There may also be some minor administrative costs associated with training personnel on the new regulations and the development and delivery of future guidance material.

In summary, most of the benefits of the proposed regulation will be enjoyed by the localities and the costs will be borne by them.  Several localities have expressed interest in Lynchburg’s current program and the proposed regulation.  The willingness of these localities to participate implies that the benefits of the proposed regulation likely exceed the costs.  Also, as it is a voluntary program, such projects are likely to be undertaken by entities only in instances when the costs are less than the potential benefits.

Businesses and entities affected.  The proposed regulation will affect localities that wish to initiate roadside management programs similar to Lynchburg’s and the individuals and businesses that wish to participate in these programs.  As this program is not mandatory, the number of affected businesses and entities is not known at this time.

Localities particularly affected.  The proposed regulation applies to localities throughout the Commonwealth.  Currently, the Town of Blacksburg, City of Roanoke, City of Richmond, Henrico County, Dinwiddie County, Fairfax County, and Prince William County have expressed an interest in initiating these types of programs.

Projected impact on employment.  The proposed regulation will provide a framework for individuals, businesses, and localities to undertake roadside management programs.  The proposed legal framework should encourage new business activity in areas of roadside landscaping and signage and have a positive impact on employment.

Effects on the use and value of private property.  Improved roadside landscape should have a positive impact on nearby real property values.  Also, revenues from new landscaping should increase the profitability and the asset values of landscape and related businesses.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Virginia Department of Transportation concurs with the economic impact analysis prepared by the Department of Planning and Budget.

Summary:

The proposed regulation sets forth the requirements applicable to all individuals or community groups that wish to work through local governments to landscape portions of highway rights-of-way.  This regulation includes procedures for approval and criteria used to evaluate each proposal, and is intended to serve as a reference resource for parties involved in the planning, design, development, and maintenance of corridors and gateways into localities.

CHAPTER 121.

COMPREHENSIVE ROADSIDE MANAGEMENT PROGRAM.

24 VAC 30-121-10. Purpose.

The Comprehensive Roadside Management Program (program) is administered by the Virginia Department of Transportation (department), and enables private businesses, civic organizations, communities, individuals and local governments an opportunity to improve the appearance and safety of the state maintained right-of-way or real property, herein referred to as right-of-way, by participating in the project development, establishment, and maintenance of landscaping activities within the state-maintained right-of-way. This chapter sets forth policies and procedures governing the program.

24 VAC 30-121-20. Participation.

A. Eligible entities. A local government, private business, community, individual, or civic organization may fully fund the development, establishment, and maintenance of landscaping a segment of the right-of-way upon application and approval of a designated department representative. Such entities are eligible to participate as:

1. A single local government;

2. A local government partnership between one or more contiguous local governments; or

3. A private business, civic organization, community or individual through sponsorship by a local government or local government partnership. Such entities are eligible to participate as a donor through the local government by providing to the local government cash or noncash contributions.

B. Acknowledgement signs. Signs acknowledging the name or logo, or both, of participating entities may be authorized for erection at the project site in accordance with 24 VAC 30-121-40 D 2.  However, no acknowledgment signs installed pursuant to this program shall remain in place for more than 10 years.

C. In addition to the specifications in 24 VAC 30-121-40 D 2, in order to be recognized on an acknowledgement sign, an entity must provide a minimum cash or in-kind contribution to the permittee for the landscaping activity as specified below. Such contribution shall guarantee the acknowledgement sign for five years. Cost of the acknowledgement sign shall not count toward the minimum contribution requirement.

1. Noncontrolled access primary and secondary highways: $7,500 contribution.

2. Controlled access primary and secondary highways: $8,500 contribution.

3. Interchanges on controlled access primary and secondary highways: $10,000 contribution.

4. Interstate interchanges: $20,000 contribution.

24 VAC 30-121-30. Application requirements.

A. All program activities must be applied for by the local governments within the jurisdiction in which the activity is proposed to occur in accordance with the General Rules and Regulations of the Commonwealth Transportation Board (24 VAC 30-20-20 and 24 VAC 30-20-80) and the Land Use Permit Manual (24 VAC 30-150).  The Land Use Permit Manual and the general rules may be obtained from the Local Assistance Division, Virginia Department of Transportation, 1401 East Broad Street, Richmond, Virginia 23219, or by accessing the Virginia Administrative Code website at http://leg1.state.va.us/000/reg/TOC24030.HTM.

1. Single activity or segment permit. A local government may apply for a permit for each individual proposed activity or for all proposed activities on a specific route.

2. Jurisdiction-wide permit.  A local government may apply for a jurisdiction-wide permit to cover all proposed activities occurring within that local government’s jurisdictional boundaries on the right-of-way. Such jurisdiction-wide permits must be renewed on an annual basis from the date of permit issuance.

B. The application shall be in the form prescribed by 24 VAC 30-150 and shall at a minimum include:

1. The name, telephone number, and complete mailing address of the local government and the authorized local government representative who shall be officially designated by the local government as having full administrative and operational authority over all proposed activities;

2. A maintenance agreement that outlines obligated specific maintenance activities and responsibilities, projected maintenance costs, and related funding commitments necessary to ensure areas are maintained and performing as originally permitted; and

3. A formal resolution from the local governing body, adopted subsequent to a public hearing during which the proposed landscaping activities are made available for review.  The local governing body shall provide written notification to the department of its intention to hold such a hearing no later than 14 days prior to such hearing.  Such notification shall be made to the Asset Management Division Administrator, Virginia Department of Transportation, 1401 East Broad Street, Richmond, Virginia 23219.

24 VAC 30-121-40. Conditions.

A. In order to participate in the program, each project must comply with the Land Use Permit Manual (24 VAC 30-150) and the general, site, and design considerations specified in this section.

B. General considerations. The following general considerations apply to any permitted activity:

1. Qualifications. All work shall be performed by qualified local government personnel or qualified individuals acting as an agent of the permitted local government.

2. Compliance. Such work shall comply with all departmental specifications, standards, policies, and guidance and all applicable federal, state, and local government policies, laws, regulations, and ordinances.

3. Improvement. Any permitted activity must ensure a net improvement to existing right-of-way conditions and impose no net operational or financial burden to the department as determined by the department.

4. The permittee shall be responsible for the maintenance of the permitted areas in perpetuity. In the event the permittee fails to adequately maintain the improvements, the department may, at its discretion, revoke the permit.  Prior to such revocation, the department may, at its discretion and at the permittee’s expense, return the permitted area to its original condition.

5. The master plan, project concept plan, sketches, drawings, estimates, specifications, and descriptive text of all activities and any required federal, state, or local permits shall be available for review by the department at all times.

C. Site considerations. For sites to be approved by the department, the following site conditions must be met. The site must:

1. Not be scheduled for future construction as defined within the department's current six-year improvement plan, which would conflict with the activities proposed on the project;

2. Contain sufficient right-of-way to reasonably permit planting and landscaping operations without conflicting with safety, geometric, and maintenance considerations;

3. Not contain overhead or underground utilities, driveways, pavement, sidewalks, or highway system fixtures including traffic signage or signalization that will conflict with the planting or landscaping operations proposed under the project; and

4. Not obstruct or interfere with existing drainage conditions along the site.

D. Design considerations. For sites to be approved by the department, the following design considerations must be met. 

1. The project design shall not include the following design elements:

a. Lighting;

b. Flagpoles or pennant poles;

c. Fountains or water features;

d. Landscaping that depicts or represents any logo, name, or constitutes an advertisement in any form; or

e. Statuary, sculpture, or other art objects.

2. Acknowledgement signs and structures installed pursuant to this program must meet the following design specifications:

a. Panels per sign structure: a maximum of two acknowledgement panels per sign structure.

b. Panel dimensions: 6 feet wide by 20 inches tall; 3 inches corner radii; 1.5 inch – 2 inches thick.

c. Sign material: high density sign foam or equivalent.

d. Background color options:  dark blue, dark burgundy, dark green, or off-white.

e. Sign border: must be inset 1 inch from outside edge to a 3/4-inch wide border formed by sandblasting or routing a depth of 1/4-inch to1/2-inch; color must be white if dark background or dark if white background.

f. Acknowledgement content: a single sponsoring entity may be represented per panel; the representation may be placed within but no closer than 1/2 inch inside the border and formed by sandblasting or routing a depth of 1/4 inch to 1/2 inch.

3. In the event an acknowledgement sign structure or panel is damaged, the permittee shall be responsible for repairing or replacing the sign.

4. Acknowledgement sign structures installed pursuant to this program may be placed within the right-of-way at the following locations:

a. Noncontrolled access primary and secondary highways: no greater than one acknowledgement sign structure per direction per 1/2 mile of main traveled way.

b. Controlled access primary and secondary highways: no greater than one acknowledgement sign structure per direction per 1/2 mile of main traveled way except as specified in subdivision 4 c of this subsection.

c. Interchanges on controlled access interstates, primary and secondary highways: no greater than one acknowledgement sign structure per turning roadway with no more than one panel per acknowledgement sign structure.

NOTICE:  The form used in administering 24 VAC 30-121, Comprehensive Roadside Management Program, is listed and printed below.

FORMS

Land Use Permit Manual Application Form (Revised 10/2003).

[image: image1.jpg]PERMIT APPLICATION
Rev. 10/2003

RETURN TO VDOT RESIDENCY OR PERMIT OFFICE ADDRESS

Land Use Permit Application N
Commonwealth of Virginia
Department of Transportation

APPLICATION i hereby made for permit as shown on the accompanying plan or sketch and as described below. Said activity(s) will be done under and in accordance with the rules and regulations of
the Commonvwealth Transportation Board of Virginia, in so far as said rules are applicable thereto and any agreement between the partics herein before referred to. Where applicable agreements may be
attached and made 4 part of the permit assembly including any cost responsibilities covering work under permit. Applicant agrees to maintain work in a manner as approved upon its completion. Applicant
also hereby agrees and is bound and held responsible to the owner for any and all damages to any other installations already in place as a result of work covered by resulting permit. Applicants to whom
permits are issucd shall at al times indemnify and save harmiless the Commonwealth Transportation Board members of the Board, the Commonvwealth and all Commonwealth employees, agents, and
offices, from responsibility, damage, or liability arising from the exercise of the privileges granted in such permit to the extent allowed by law. In consideration of the issuance of a permit the applicant
agrees to waive for itsclf, successors in interest or assigns any entitlements it may otherwise have or have hercafier under the Uniform Relocation and Assistant Act of 1972 as amended in event the

Department or its successor, chooses to excrcisc its acknowledged right to demand or cause the removal of any or all fixtures, personality of whatcver kind or description that may hereafter be located,
should this application be approved.

TYPE OR PRINT CLEARLY

Social Security or Tax ID number Contact Name

Owner Name E-mail Address

Address Phone Number ( ) -

City State Zip Code Emergency Number (____ ) -
Fax Number ( ) -

Social Security or Tax ID number Contact Name

Agent Name E-mail Address

Address Phone Number ( ) -

City State Zip Code, Emergency Number (____ ) -
Fax Number (____ ) -

Permit Term Requested ___ FeesEnclosed$_ CheckNumber _____ Coupon Number(s)

Money Order Other The estimated cost of work to be performed on VDOT Right of Way §

Surety Information: Surety Company Name

Amount of Surety $ Obligation Amount § The Surety Posted by Owner () or Agent( )

Check # Bond # ILC#

[ ] Corporate Surety [ ] Resolution [ ] Ordinance [ ] Waived

Applicant has provided proof of the following requi

ments in accordance as defined in Code of Virginia section

(1) The utility company has registered as an operator with the appropriate notification center.
(2) Attached is a notarized affidavit. that the utility owner has notified the commercial and residential developer, owner of commercial or multifamily real

estate, or local government entitics with @ property interest in any parcel of land located adjacent to the property over which the land use is being
requested, that application for the permit has been made.

Request Permission: To perform the following activity(s)

as per attached plans.
Location: Tax Map Number Applicant Job No.
Geographically in County / Town / City of On Highway Route and /or Name
Between Route St. Name Latitude Longitude
And Route St. Name Latitude Longitude

[ ]11F APPLICABLE. 1 AGREE TO PAY THE FULL SALARY AND EXPENSES OF A STATE ASSIGNED INSPECTOR IN CONJUNCTION
WITH THIS PROJECT, COVERED BY ACCOUNT RECEIVABLE NUMBER.

Signature of applicant Title Date
Signature of agent Title Date

All applicable items on this form must be completed before your request can be considered. Recheck information furnished to avoid delay. Prepayment
Required - make Remittance payable to Virginia Department of Transportation.

VDOT USE ONLY
Receipt is hereby acknowledged of CHECK COUPON M.O. In The Amount of §
Permit Fee §. Cash Surety $ . VDOT Reference Number
Signed VDOT.
Original Copy To Permit Office  Copy To District Office  Copy To Applicant
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