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TITLE 11. GAMING

VIRGINIA RACING COMMISSION

Title of Regulation:  11 VAC 10-20. Regulations Pertaining to Horse Racing With Pari-Mutuel Wagering (amending 11 VAC 10-20-240).

Statutory Authority:  § 59.1-369 of the Code of Virginia.
Public Hearing Date:  June 15, 2005 - 9:30 a.m.
Public comments may be submitted until July 29, 2005.

(See Calendar of Events section

for additional information)

Agency Contact:  David S. Lermond, Jr., Regulatory Coordinator, Virginia Racing Commission, 10700 Horsemen's Road, New Kent, VA 23124, telephone (804) 966-7404, FAX (804) 966-7418, or e-mail david.lermond@vrc.virginia.gov.

Basis:  The Virginia Racing Commission derives its statutory authority to promulgate regulations from the provisions of § 59.1-369 of the Code of Virginia.  The code states, in part, in subdivision 3, "The Commission shall promulgate regulations and conditions under which horse racing with pari-mutuel wagering shall be conducted in the Commonwealth, and all such other regulations it deems necessary and appropriate to effect the purposes of this chapter."

Purpose:  The purpose of the proposed action is to specify certain procedures for the transfer or acquisition of an interest in an existing owner’s, owner-operator’s or operator’s license.  It is in the interest of horse racing and breeding within the Commonwealth that licensed racetracks are operated with the highest quality.  This has provided for the safe conduct of the sport within Virginia and has ensured the facilities are safe for the patrons who attend the races.
Substance:  The amendments specify certain procedures for the transfer or acquisition of an interest in an existing license.  The changes are:

1. On the transfer of a race meet or meetings, the commission shall act within 60 days of receiving the request;

2. Any person acquiring actual control of an existing license shall apply to the commission for approval;

3. The commission may demand such information of the applicant and shall approve or deny the request within 60 days;

4. For person acquiring actual control of an existing license, the applicant shall provide the following:

a. A proposal for the future operation of the license;

b. Additional information as the applicant desires (see 11 VAC 10-20-240 D); and

c. Information to ensure that the applicant has the experience, expertise, financial responsibility and commitments to meet the requirements of the Act, regulations, contracts with horsemen, and any proposal submitted by the commission.

5. For those applicants who have not sought commission approval, it may take actions against the existing licensee.
Issues:  The advantage of the amendments to this regulation is that it gives the Virginia Racing Commission control over who holds an owner's, owner-operator's or operator's license in the event of a change in the ownership or interest of the original licensee.  It is very important and in the best interest of horse racing and breeding within the Commonwealth that licensed racetracks are operated by the highest quality licensees.  This in turn helps to provide for the safe conduct of horse racing and ensures the racetrack facilities are as safe as possible for the patrons who attend them.

The amendments to 11 VAC 10-20-240 will pose no disadvantages to the public or the Commonwealth.
Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB's best estimate of these economic impacts.

Summary of the proposed regulation.  The General Assembly in § 59.1-369 of the Code of Virginia mandates that the Virginia Racing Commission (VRC) promulgate regulations and conditions under which horse racing with pari-mutuel wagering be conducted in the Commonwealth.

The proposed regulation establishes additional notification requirements for applicants seeking VRC approval for their acquisition of control of a licensee authorized to conduct race meeting(s) with pari-mutuel privileges in Virginia.  If the acquisition of control is done without prior approval from VRC, the agency is authorized to revoke the license, order compliance with the requirements of the regulation, or take any other action deemed appropriate.  In addition, the proposed regulation requires that VRC approve or deny an application to become a partner, member, or principle shareholder of a licensee within 60 days of its receipt.  The proposed changes are intended to bring the regulation into compliance with the Code of Virginia.  Section 59.1-386 of the Code of Virginia (acquisition of interest in licensee) was amended to this effect by Chapter 705 of the 2003 Acts of Assembly.  The proposed regulation also makes a number of other changes intended to clarify the existing regulation, correct inaccuracies in it, and make it consistent with the Code of Virginia.

An emergency regulation identical to the proposed regulation has been in effect since July 2004.

Estimated economic impact.  The proposed regulation establishes additional notification requirements for applicants seeking VRC approval for their acquisition of control (direct or indirect, individual or in concert with others) of a licensee authorized to conduct race meeting(s) with pari-mutuel privileges.1  These requirements include submitting a proposal for the future operation of an existing racetrack, a planned racetrack, or a satellite facility owned or operated by the licensee.  Applicants are also required to submit any information required to assure VRC that they have the experience, expertise, financial responsibility, and commitment to comply with (i) the relevant provisions of the Code of Virginia, (ii) VRC regulations and orders, (iii) requirements for the continued operation of the licensee in accordance with the requisite terms and conditions, (iv) any existing contract with a recognized majority horsemen’s group, and (v) any proposal submitted to VRC by the applicant.  Applicants are also allowed to submit any additional information relevant to the application.  In the event that approval is not obtained prior to acquisition of control, VRC is authorized to revoke the license, order compliance with the requirements of the regulation, or take any other action deemed appropriate.  The proposed change brings the regulation into compliance with the Code of Virginia.  Section 59.1-386 of the Code of Virginia (Acquisition of interest in licensee) was amended to this effect by Chapter 705 of the 2003 Acts of Assembly.

According to VRC, the proposed change is in response to a need for greater notification in the event of a change in the form or legal status of the entity holding the license, such as between being a partnership, a privately owned company, and a publicly held company.  The agency believes that these requirements will help in ensuring that racing and wagering in Virginia is of the highest quality and conducted in a manner that is free of any corrupt, incompetent, dishonest, or unprincipled practices, as required by the Code of Virginia.  The proposed requirement is intended to provide information regarding the financial stability of the person acquiring the interest, future plans as to the operation of any facility owned and/or operated by the licensee, and the ability of the person acquiring the interest to meet existing obligations and requirements.

The proposed change is not likely to have a significant economic impact.  The existing regulation requires a person seeking to become a partner, member, or principle shareholder of a licensee to apply to VRC for approval.  In order to approve or deny an application, § 59.1-386 of the Code of Virginia allows VRC to demand any such information from the applicant that the agency deems necessary.  Thus, under existing laws, VRC could require applicants seeking to acquire control of a licensee to submit documentation similar to that being proposed.  By specifying the documentation to be submitted, the proposed regulation clarifies the requirements for acquiring control of a licensee.  The proposed change is not likely to impose significant economic costs.  According to VRC, applicants are already likely to have the documentation required for submission under the proposed regulation.  Moreover, the agency does not intend to charge a fee for review of these applications.  Thus, to the extent that the proposed change clarifies aspects of the regulation and improves its understanding and implementation, it is likely to produce some small economic benefits.

The proposed regulation also includes a number of other changes.  It requires that VRC approve or deny an application to become a partner, member, or principle shareholder of a licensee within 60 days of receipt of the application.  It also makes changes intended to clarify the existing regulation, correct inaccuracies in it, and make it consistent with the Code of Virginia.  These changes are not likely to have a significant economic impact.  No additional costs are likely to be imposed by the proposed changes.  In fact, to the extent that they streamline the approval process and lead to better understanding and implementation of the regulation, they are likely to produce some small economic benefits.

Businesses and entities affected.  The proposed regulation will affect owners, operators, and owner-operators licensed under a limited or an unlimited license to conduct race meeting(s) with pari-mutuel privileges in Virginia and individuals seeking to acquire a controlling interest in them.  Currently, there are two entities likely to be affected by the proposed regulation, Colonial Downs and the Maryland Virginia Racing Circuit.

Localities particularly affected.  The proposed regulation applies to all localities in the Commonwealth.

Projected impact on employment.  The proposed regulation is not likely to have a significant impact on employment.

Effects on the use and value of private property.  The proposed regulation is not likely to have significant impact on the use and value of private property.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Virginia Racing Commission is in general agreement with the Department of Planning and Budget’s economic impact analysis.

Summary:

The amendments specify certain procedures for the transfer or acquisition of an interest in an existing owner’s, owner-operator’s or operator’s license.  In those cases where the applicant has not sought the approval of the commission, it may take actions against the holder of the existing license.

11 VAC 10-20-240. Transfer or acquisition of interest in owner's, owner-operator's or operator's license.

A. Generally. A licensee already holding a limited or unlimited owner's, owner-operator's or operator's license may apply to the commission to transfer its race meet or meetings to that of another horse racing facility already licensed by the commission.

B. Requirements for transfer of racing days. The licensee shall apply to the commission in writing requesting the transfer of its racing days to that of another licensee stating:

1. The reason for the transfer;

2. Why the transfer will provide for the promotion, sustenance, and growth of horse racing and breeding, in a manner consistent with the health, safety, and welfare of the Commonwealth of Virginia;

3. Why the transfer will maintain horse racing in the Commonwealth of the highest quality, and free of any corrupt, incompetent, dishonest, or unprincipled practices and maintain complete honesty and integrity;

4. Why the transfer will not adversely affect the operation of any other horse racing facility licensed by the commission;

5. That the transfer has been expressly consented to by the licensee to which the transfer is to be made;

6. That all licensees agree to be bound by the regulations and requirements placed upon it by the commission before the application for the transfer was submitted; and

7. That all licensees to whom racing days are to be transferred, have paid all and any applicable license fees for the conduct of horse racing, with pari‑mutuel wagering privileges, at the particular facility or place for holding races on which the racing is to be conducted.

C. Consideration by commission. The commission will take into account the statement submitted by the licensee and any other testimony or documentation that it deems material before approving or denying the request for transfer of a license race meet or meetings. The commission shall act on the application within 60 days of receipt.

D. Acquiring an interest in a licensee. Any person desiring to become a partner, member or principal stockholder of any licensee, or to acquire actual control of a licensee, whether direct or indirect, individually or in concert with others, shall apply to the commission for approval of acquiring an interest in the license.

1. The applicant shall meet all of the requirements imposed The commission may demand such information of the applicant as it finds it necessary to consider and act on the application. The application shall include all applicable disclosures required by the commission for licensure as owners or operators, as specified in 11 VAC 10-20-20 through 11 VAC 10-20-180 of this chapter. 2. The commission shall consider the application and if the commission finds that forthwith and shall approve or deny the application within 60 days of receipt. The commission shall deny any application if in its judgment the acquisition would be detrimental to the public interest, or to the honesty and, integrity or , and reputation of racing of its reputation, the application shall be denied.

3. The commission shall act on the application within 60 days of receipt.

2. The commission shall approve an application to become a partner, member or principal stockholder if the application meets the criteria set forth in the Act and subdivision 1 of this subsection.
3. The commission shall approve an application to acquire actual control of a licensee only if it finds that the applicant meets the criteria set forth in the Act, the criteria set forth in subdivision 1 of this subsection for a partner, member or principal stockholder, and the criteria set forth in this subdivision.

a. If an applicant proposes to acquire actual control of a licensee, such person shall submit to the commission:

(1) The applicant’s proposal for the future operation of any existing or planned racetrack, or satellite facility owned or operated by the licensee;

(2) Such additional information as the applicant desires; and

(3) Such information as may be required by the commission to assure the commission that the licensee, under the actual control of such person, will have the experience, expertise, financial responsibility and commitment to comply with:

(a) The provisions of the Act;

(b) Commission regulations and orders;

(c) The requirements for the continued operation of the licensee pursuant to the terms and conditions in effect on the date of the application of all licenses held by the licensee;

(d) Any existing contract with a recognized majority horsemen’s group; and

(e) Any proposal submitted to the commission by such person.

b. Any such acquisition of control without prior approval of the commission shall be voidable by the commission and, in such instance, the commission may revoke any license it has issued to such licensee, order compliance with this subsection, or take such other action as may be appropriate within the authority of the commission.

VA.R. Doc. No. R04-270; Filed May 9, 2005, 3:05 p.m.

1 The proposed change applies to limited and unlimited licenses.
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