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Proposed Regulations
Proposed Regulations

TITLE 18. PROFESSIONAL AND OCCUPATIONAL LICENSING

BOARD OF NURSING

Title of Regulation:  18 VAC 90-25. Regulations Governing Certified Nurse Aides (amending 18 VAC 90-25-80).

Statutory Authority:  § 54.1-2400 and Chapter 30 (§ 54.1-3000 et seq.) of Title 54.1 of the Code of Virginia.
Public Hearing Date:  July 19, 2005 - 1:30 p.m.
Public comments may be submitted until July 29, 2005.

(See Calendar of Events section 

for additional information)

Agency Contact:  Elaine J. Yeatts, Agency Regulatory Coordinator, Department of Health Professions, 6603 West Broad Street, 5th Floor, Richmond, VA 23230, telephone (804) 662-9918, FAX (804) 662-9114, or e-mail elaine.yeatts@dhp.virginia.gov.
Basis:  Section 54.1-2400 of the Code of Virginia provides the board with a duty to levy and collect fees and provides the authority to promulgate regulations to administer the regulatory system.

The federal mandate for a nurse aide registry is found in the Omnibus Budget Reconciliation Act of 1987 (OBRA ’87), which sets out certain requirements for long-term care that must be met in order to receive Medicare and Medicaid funding. 

Purpose:  One of the tenets of public safety is the societal interest in assuring that vulnerable persons are safe.  Vulnerability is the hallmark of persons in long-term nursing and assisted living facilities and those in need of daily care in the home.  They are the most vulnerable of patients.  Yet, it is these persons who are every day left in the care and supervision of the lowest paid and least trained health care providers - nurse aides.  Actions taken to discipline nurse aides are analogous to the prosecution of criminals who abuse, assault, or rob citizens.  Therefore, it is in the public’s interest to ensure that sufficient funding is available to protect the chronically feeble and infirm through the investigation and adjudication of certified nurse aides.

The Board of Nursing has struggled with funding for the nurse aide programs for a number of years.  While the disciplinary caseload has continued to grow, funding provided from the Department of Medical Assistance Services (DMAS) through Medicaid for the Certified Nurse Aide (CNA) program has been reduced over the past few years.  Beginning in FY’05, if no action is taken, it is projected that the program would incur a deficit of approximately $400,000.  By FY 2009-2010 the effect of the reduction in Medicaid funding and inaction by the board would be a cumulative shortfall in the Nurse Aide budget of approximately $3 million.
As a special fund agency, the Board of Nursing is mandated to levy fees sufficient to cover all expenses for the administration and operation of the board and the Department of Health Professions.  Therefore, action must be taken to address the current and projected shortfall in the Nurse Aide budget.

Substance:  The board is proposing an increase in the biennial renewal fee for certified nurse aides from $45 to $50.

Issues:  The primary advantage to the public of implementing the amended provisions is the availability of sufficient funding to continue the investigation and adjudication of disciplinary cases involving abuse, neglect, or misappropriation of property by certified nurse aides.  Without funding for the nurse aide program, complaints may not be fully investigated and disciplinary actions taken against nurse aides who may prey on elderly or disabled persons.  At the same time, the very modest increase in the biennial renewal fee should not decrease the number of persons who are willing to seek certification or who are working in long-term care.  There are no disadvantages to the public.

The primary advantage to the agency is an increase in revenue to apply toward the deficit in funding for the nurse aide program.  There are no disadvantages, since the combination of nursing and nurse aide budgets can be accomplished while continuing to identify separate revenue and expenditure streams.

Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation.  The Board of Nursing (board) proposes to increase the biennial renewal fee for certified nurse aides (CNAs) from $45 to $50.

Estimated economic impact.  The Department of Health Professions (department) projects that the certified nurse aide program will incur a deficit of approximately $400,000 in fiscal year 2005 if no action is taken to increase revenue.  The department reports that by fiscal year 2009-2010 the effect of reduction in Medicaid funding and inaction by the board would be a cumulative shortfall in the CNA budget of approximately $3 million.

Under the current regulations, certified nurse aides pay $45 every two years to remain certified.  The board proposes to raise this fee to $50.  The higher fee will not be sufficient to cover the shortfalls in revenues compared to the costs of regulating CNAs.  According to the department, without any supplemental funding, the biennial renewal fee would have to be increased to approximately $90 by the end of fiscal year 2004-2005.  The board believes that such a large increase would cause a major reduction in the number of nurse aides willing to renew their certificates, particularly at a time when there is an acknowledged shortage in the nursing field.  Thus, the board proposes to raise the fee to $50 every two years, rather than the $90 that would be needed to cover the costs of the CNA program that are not covered with other funds such as Medicaid.

In order to make up the difference, the board plans to subsidize the regulation of CNAs via fees collected from the other professions regulated by the board – principally registered nurses (RNs) and licensed practical nurses (LPNs).  Current department projections indicate that recent fee increases for RNs and LPNs will be sufficient over the next three biennia to provide supplemental funding for the CNA program.  According to the department, CNA renewal fees could be increased by $5 per biennium and the board would still be able to balance its budget through fiscal year 2009-2010.

The proposed $5 fee increase will reduce CNAs’ net worth commensurately.  Plus, subsidizing the regulation of CNAs by use of fees paid by RNs and LPNs indicates that RNs and LPNs could be regulated with those professionals paying lower fees than they are currently required to pay.  On the other hand, regulating nurse aides does produce public benefits.  Nurse aides typically care for vulnerable people in long-term nursing and assisted living facilities and those in need of daily care in the home.  Board disciplinary actions against abusive CNAs can help prevent future abuse of vulnerable patients.

Businesses and entities affected.  The proposed amendments affect the approximately 40,000 certified nurse aides1 in Virginia, as well their employers, patients, and nurses.

Localities particularly affected.  The proposed regulations affect all Virginia localities.

Projected impact on employment.  The proposed fee increase of $5 over two years will likely not significantly affect employment levels.

Effects on the use and value of private property.  The proposed $5 fee increase will reduce CNAs' net worth commensurately.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Board of Nursing concurs with the analysis of the Department of Planning and Budget for a proposed amendment to 18 VAC 90-25 to increase the biennial renewal fee from $45 to $50.

Summary:

The proposed amendments increase the biennial renewal fee for certified nurse aides from $45 to $50.

18 VAC 90-25-80. Renewal or reinstatement of certification.

A. Renewal of certification.

1. No less than 30 days prior to the expiration date of the current certification, a notice for renewal shall be mailed by the board to the last known address of each currently registered certified nurse aide.

2. The certified nurse aide shall submit a completed application with the required fee of $45 $50 and verification of performance of nursing-related activities for compensation within the two years immediately preceding the expiration date.

3. Failure to receive the application for renewal shall not relieve the certificate holder of the responsibility for renewing the certification by the expiration date.

4. A certified nurse aide who has not performed nursing-related activities for compensation during the two years preceding the expiration date of the certification shall repeat and pass the nurse aide competency evaluation prior to applying for recertification.

5. The board shall also charge a fee of $25 for a returned check.

B. Reinstatement of certification.

1. An individual whose certification has lapsed for more than 90 days shall file the required application and renewal fee and provide:

a. Verification of performance of nursing-related activities for compensation in the two years prior to the expiration date of the certificate and within the preceding two years;  or

b. When nursing activities have not been performed during the preceding two years, evidence of having repeated and passed the nurse aide competency evaluation.

2. An individual who has previously had a finding of abuse, neglect or misappropriation of property is not eligible for reinstatement of his certification, except as provided in subsection C of this section.

C. If a finding of neglect was made against a certificate holder based on a single occurrence, an individual may petition for removal of the finding of neglect provided:

1. A period of at least one year has passed since the finding was made; and

2. The individual seeking reinstatement demonstrates sufficient evidence that employment and personal history do not reflect a pattern of abusive behavior or neglect.

NOTICE:  The forms used in administering 18 VAC 90-25, Regulations Governing Certified Nurse Aides, are not being published; however, the name of the forms are listed below.  The forms are available for public inspection at the Department of Health Professions, 6603 West Broad Street, Richmond, Virginia, or at the office of the Registrar of Regulations, General Assembly Building, 2nd Floor, Richmond, Virginia.
FORMS

Instructions for Application for Nurse Aide Certification by Endorsement (rev. 12/02).

Application for Nurse Aide Certification by Endorsement (rev. 12/02).

Nurse Aide Certification Verification Form (rev. 12/02).

Instructions for Applicant for Advanced Certified Nurse Aide Registration (eff. 2/03).

Application for Certification as Advanced Certified Nurse Aide (eff. 2/03).

Instructions for Application for Reinstatement of Nurse Aide Certification (rev. 12/02).

Application for Reinstatement of Nurse Aide Certification (rev. 12/02).

Instructions for Application for Reinstatement of Advanced Nurse Aide Certification (eff. 2/03).

Application for Reinstatement of Advanced Nurse Aide Certification (eff. 2/03).

Application to Establish Nurse Aide Education Program (rev. 12/02).

Application to Establish an Advanced Certification Nurse Aide Education Program (eff. 12/02).

Nurse Aide Education Program Evaluation Report (rev. 11/02).

Nurse Aide Education Program-On-site Review Report (rev. 11/02).

Advanced Certification Nurse Aide Education Program-On-site Review Report (eff. 12/02).

Evaluation of On-Site Visitor (rev. 12/02).

Request for Statistical Information (rev. 12/02).
Renewal Notice (eff. 4/05).

Renewal Notice and Application, 1401, Certified Nurse Aide (rev. 12/02).

Renewal Notice and Application, Advanced Certified Nurse Aide (eff. 12/02).

VA.R. Doc. No. R05-09; Filed May 4, 2005, 9:53 a.m.

1 Figure source: Department of Health Professions
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