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Proposed Regulations
Proposed Regulations

TITLE 6. CRIMINAL JUSTICE AND CORRECTIONS

STATE BOARD OF JUVENILE JUSTICE

Title of Regulation:  6 VAC 35-10. Public Participation Guidelines (amending 6 VAC 35-10-10 through 6 VAC 35-10-50 and 6 VAC 35-10-70 through 6 VAC 35-10-110; adding 6 VAC 35-10-105, 6 VAC 35-10-120 through 6 VAC 35-10-150; and repealing 6 VAC 35-10-60).

Statutory Authority:  §§ 2.2-4007, 66-3, and 66-10 of the Code of Virginia.
Public Hearing Date:  November 9, 2005 - 10 a.m.
Public comments may be submitted until November 25, 2005.

(See Calendar of Events section

for additional information)

Agency Contact:  Donald R. Carignan, Regulatory Coordinator, Department of Juvenile Justice, P.O. Box 1110, Richmond, VA 23218-1110, telephone (804) 371-0743, FAX (804) 371-0773, or e-mail don.carignan@djj.virginia.gov.

Basis:  The Administrative Process Act (§ 2.2-4000 et seq. of the Code of Virginia) sets out the procedures for promulgating regulations. Specifically, § 2.2-4007 D directs agencies of the Commonwealth to develop, adopt and use public participation guidelines for soliciting the input of interested parties in the formation and development of regulations.
Section 66-3 of the Code of Virginia requires that, when the department acquires real property for the purpose of operating a juvenile correctional facility or other residential or administrative facility, the department shall comply with standards set by the board to ensure adequate public notice and a local hearing.

Section 66-10 of the Code of Virginia empowers the Board of Juvenile Justice to make, adopt and promulgate rules and regulations.

Purpose:  The Public Participation Guidelines provide a variety of means for interested parties and the general public to be made aware of and to offer their comments on regulations being considered, drafted or revised by the Board of Juvenile Justice. Many of the proposed revisions are intended to permit and encourage the use of new technologies in communicating about regulations.
Also, new provisions are added to address the statutory requirement of § 66-3 of the Code of Virginia that the board establish standards "to ensure adequate public notice and a local hearing" when the department acquires real property for the purpose of establishing a juvenile correctional facility.

Substance:  Several amendments to the regulation update references to the Code of Virginia.  References to "operating units" have been deleted, allowing the department flexibility to centralize or decentralize the internal processes for facilitating the steps of the Administrative Process Act as circumstances may warrant.  Guidance is provided for identifying and soliciting input from interested parties.  New provisions allow the public to petition for rulemaking and provide for adequate notice and public hearing when the department acquires real property for certain purposes.

Issues:  The primary advantage to the public is the increased ability to participate in the regulatory process through e-mail, fax, and internet applications.
The primary advantage to the Commonwealth is the ability to communicate contemplated regulatory changes more efficiently and economically via e-mail, fax and internet applications.
There are no known disadvantages to the public or the Commonwealth.

Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation.  Section 2.2-4007 of the Code of Virginia requires each agency to develop, adopt, and utilize public participation guidelines for soliciting the input of interested parties in the formation and development of regulations.  In addition, § 66-3 of the Code of Virginia requires that when the Department of Juvenile Justice (DJJ) acquires real property for new or existing juvenile correctional facilities or for administrative and other facilities necessary to the operations of the department, it comply with regulations promulgated by the Board of Juvenile Justice to ensure adequate public notice and local hearing.  Section 66-10 of the Code of Virginia authorizes the Board of Juvenile Justice to promulgate regulations deemed necessary to carry out the provisions of Title 66 (Juvenile Justice) and other laws of the Commonwealth.

The proposed regulation (i) establishes requirements for maintaining, updating, and purging lists of interested parties; (ii) specifies the documents to be sent to persons or entities on the mailing list; and (iii) deletes existing requirements for advisory panels to have at least three members and to meet at least twice.

The proposed regulation includes changes that make it consistent with the Code of Virginia.  It includes a new part establishing public notification requirements when DJJ acquires property.  These requirements include informing the locality in which the property is located of the acquisition at least 30 days prior to purchase, conducting a public hearing within 30 days of notifying the locality, and preparing and making available to the General Assembly, the Governor, and any executive branch agency that has a role in the review and approval of the purchase a summary of the comments made at the public hearing and any responses offered by DJJ.  The proposed regulation also updates references to the Code of Virginia following the re-codification of the Administrative Process Act in 2001.  It also updates the name of the department and the board from Youth and Family Services to Juvenile Justice.

The proposed regulation also adds language to clarify aspects of the regulation and to make it consistent with current practice, modifies existing language for the purposes of clarity, and deletes unnecessary and redundant language.  It also makes a number of minor administrative changes.  For example, references to operating units within DJJ are replaced with references to the department itself.  This change is intended to provide the agency with additional flexibility to determine intra-departmental processes that facilitate the various steps required by the Administrative Process Act.

Estimated economic impact.  (1) The proposed regulation establishes requirements for maintaining, updating, and purging lists of interested parties.  It allows DJJ to add parties to the list that are likely to be regulated by, interested in, or otherwise affected by a proposed regulatory action or whose involvement will serve to enhance public participation in the regulatory process.  Individuals and organizations can ask to be added to the list at any time via email, fax, or letter and the list is to be updated as additional interested parties are identified.  DJJ is also allowed to delete inactive entries from the list when a letter sent to a postal address is returned as undeliverable or when a notice sent to an email or fax address are returned as undeliverable over two 24-hour periods at least one week apart.1 

There are no such requirements in the existing regulation.  According to DJJ, the agency currently maintains a file containing the names and addresses of parties that have expressed an interest in or have offered comments on regulations and guidelines in the past.  Parties are added to the file when they ask to be included and when the agency thinks that they might be interested in a regulation.  Current practice regarding the removal of parties from the file is informal and based on the judgment of the agency.

The proposed change is not likely to have a significant economic impact.  The requirements for the maintenance, update, and purge of the list of interested parties are not likely to impose any significant costs on DJJ.  The proposed requirements formalize much of what is current practice.  However, by formalizing current practice and standardizing the requirements relating to purging the list of interested parties, the proposed change could enhance public participation and produce some economic benefits.

(2) Based on the stage of the regulatory process, the proposed regulation specifies the documents to be mailed to persons or entities on the mailing list.  These documents include a notice of intended regulatory action, a notice of comment period along with a copy of the proposed regulation, a copy of any final regulation adopted by DJJ, and a notice soliciting comment on the final regulation when the regulatory period has been extended.  The existing regulation does not include such a requirement.  However, according to DJJ, it is the agency’s informal policy to try to mail these documents to parties on the mailing list at the appropriate stage in the regulatory process.

The proposed change is not likely to have a significant economic impact.  Meeting the mailing requirements could impose some additional cost on DJJ.  According to DJJ, any additional cost is to be covered by the agency’s operating budget, including the director’s fund set aside to support administrative functions on behalf of the Board of Juvenile Justice.  Thus, the agency does not anticipate any increase in its budget in order to cover the cost of meeting the mailing requirement.  The proposed requirements are also likely to produce economic benefits.  By requiring DJJ to mail specified documents at various stages of the regulatory process, the proposed change is likely to encourage more public participation in the regulatory process.  It is not possible to precisely estimate the net economic impact of the proposed change at this time.  However, as neither the costs nor the benefits are likely to be very large, the net economic impact of the proposed change is not likely to be significant.

(3) The proposed regulation deletes existing requirements for advisory panels to have at least three members and to meet at least twice.  Advisory panels are intended to assist the agency in the development of a new regulation or the modification of an existing regulation.  According to DJJ, the requirements for advisory panels to have at least three members and to meet at least twice are arbitrary and not essential to the goal of ensuring public participation in the regulatory process.  Regardless of these requirements, it has always been the agency’s goal to involve as many constituent groups as necessary to ensure a fair discussion.  Moreover, with the increasing use of email, the agency believes these requirements to be unnecessary.  Email enables DJJ to involve many more individuals and organizations in ongoing reviews and discussions without having to have a certain minimum number of members on the advisory panel and having the advisory panel meet a certain minimum number of times.

The proposed change is not likely to have a significant economic impact.  It does not appear that the deletion of these requirements will significantly affect DJJ’s ability to solicit input from interested parties when developing a new regulation or modifying an existing one.  Thus, there is not likely to be a significant cost to the state in terms of reduced public participation in the regulatory process arising out of the proposed change.  On the other hand, to the extent that the proposed change eliminates unnecessary requirements and streamlines the process for developing and modifying regulations, it could produce some economic benefits.
Code required changes: In addition to the changes discussed above, the proposed regulation includes changes intended to make the regulation consistent with the Code of Virginia.  Of these changes, the most significant is the establishment of public notification requirements when DJJ acquires property.  These requirements include informing the locality in which the property is located of the acquisition at least 30 days prior to acquiring the property, conducting a public hearing within 30 days of notifying the locality, and preparing and making available to the General Assembly, the Governor, and any executive branch agency that has a role in the review and approval of the purchase a summary of the comments made at the public hearing and any responses offered by DJJ.

Chapter 701 of the 1995 Acts of Assembly amended the Code of Virginia to require DJJ, pursuant to regulations promulgated by the Board of Juvenile Justice, to ensure adequate public notice and local hearing in instances when the agency acquires property.  The change was intended to allow local governments and citizens the opportunity to comment on the record about the construction of a proposed facility.  The proposed change establishes the public notice and hearing requirements.  According to DJJ, there have been no instances of the agency acquiring property since the code was amended.

The proposed change is likely to impose costs and benefits.  The additional notification requirements are likely to impose additional costs on DJJ.  According to DJJ, localities are to be informed about the acquisition of property through a letter sent to the locality’s chief administrator.  DJJ estimates the cost of producing and sending the letter to be $35, including staff time, postage, and materials.  The cost of holding a public hearing is estimated at $500, mostly in staff time and materials.  A public hearing will be held by DJJ only if the locality does not hold a public hearing or the agency decides that to hold a public hearing in addition to that held by the locality.  Finally, the cost of assembling all the comments is estimated at $800, mostly in staff time and materials.  Thus, the maximum additional cost to the state of the proposed change is $1,335 for each instance when DJJ acquires property.  The agency anticipates meeting the additional cost out of its operating budget, including the director’s fund set aside to support administrative functions on behalf of the Board of Juvenile Justice.  The proposed change is also likely to produce economic benefits.  By providing for additional public hearing and local notification requirements, the proposed change will increase public participation and ensure better awareness of local concerns over the construction of a DJJ facility in that locality.  A precise estimate of the net economic impact of the proposed change is not possible at this time.  However, given that neither the costs nor the benefits associated the proposed change area very large, the net economic impact is not likely to be large.

All other changes: All remaining changes are not expected to have a significant economic impact.  Language is added to clarify aspects of the regulation and to make it consistent with current practice, existing language is modified for the purposes of clarity, and unnecessary and redundant language is deleted.  The proposed regulation also makes a number of minor administrative changes.  For example, references to operating units within DJJ are replaced with references to the department itself.  This change is intended to provide the agency with additional flexibility to determine intra-departmental processes that facilitate the various steps required by the Administrative Process Act.  To the extent that these changes improve understanding and implementation of the regulation, they could produce some small economic benefits.

Businesses and entities affected.  The proposed regulation updates and makes changes to the public participation guidelines of the Board of Juvenile Justice.  Thus, the proposed changes affect all businesses and entities regulated by, interested in, or otherwise affected by regulations promulgated by the Board of Juvenile Justice.  The number of such businesses and entities is not known.

Localities particularly affected.  The new public notice and hearing requirements when DJJ acquires property will have a positive effect on localities in the Commonwealth where DJJ acquires property.  These requirements will provide localities with the opportunity to voice their opinion on the acquisition of property and ensure better awareness of local concerns over the construction of a DJJ facility within a locality.

Projected impact on employment.  The proposed regulation is not likely to have a significant impact on employment in Virginia.

Effects on the use and value of private property.  The proposed regulation is not likely to have a significant impact on the use and value of private property.  To the extent that the addition of new public notice and hearing requirements ensure that local government and local citizen views are considered when DJJ acquires property or constructs a facility, the proposed regulation could result in a positive effect on property values.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Department of Juvenile Justice concurs with the Economic Impact Analysis prepared by the Department of Planning and Budget concerning proposed amendments to 6 VAC 35-10, Public Participation Guidelines.

Summary:

The proposed amendments (i) establish requirements for maintaining, updating, and purging lists of interested parties in the formation, development and promulgation of regulations; (ii) specify the documents to be sent to persons or entities on the mailing list; and (iii) delete existing requirements for advisory panels to have at least three members and to meet at least twice. Other proposed amendments include updating references to the Code of Virginia, deleting references to "operating units," and providing for notice and public hearing when the department acquires real property for certain purposes.

CHAPTER 10.

PUBLIC PARTICIPATION GUIDELINES.

PART I.

GENERAL PROVISIONS.

6 VAC 35-10-10. Definitions.

The following words and terms, when used in this chapter, shall have the following meaning, unless the context clearly indicates otherwise:

"Agency" means any authority, instrumentality, officers of the Virginia Department of Youth and Family Services, and members of the Virginia Board of Youth and Family Services, or other unit of the state government empowered by the basic laws to make regulations or decide cases.

"Agency regulatory coordinator" means the individual appointed by the director to provide technical assistance to the operating units and to coordinate regulations.

"Basic law" or "basic laws" means provisions of the Constitution and statutes of the Commonwealth of Virginia authorizing an agency to make regulations or decide cases or containing procedural requirements thereof.

"Board" means the State Board of Youth and Family Services Juvenile Justice.

"Department" means the Department of Youth and Family Services Juvenile Justice.

"Director" means the Director of the Department of Youth and Family Services.

"Operating unit" means the offices of the director, deputy directors, administrators or other offices within the department that will develop or draft a regulation. Only the board may promulgate a regulation.

"Rule or regulation" means any statement of general application, having the force of law, affecting the rights or conduct of any person, promulgated by an agency in accordance with the authority conferred on it by applicable basic laws. Exemptions to this requirement are those listed in § 9‑6.14:4.1 of the Code of Virginia as determined by the Attorney General's Office.

6 VAC 35-10-20. Authority.

Chapter 1.1:1 of Title 9 A. The Administrative Process Act, Chapter 40 (§ 2.2-4000 et seq.) of Title 2.2 of the Code of Virginia deals with the promulgation of rules and sets out the procedures for promulgating regulations. Specifically, § 9‑6.14:7.1 2.2-4007 D of the Code of Virginia directs agencies of the Commonwealth to develop, adopt and use public participation guidelines for soliciting the input of interested parties in the formation and development of regulations. Section 66-10 of the Code of Virginia empowers the Board of Youth and Family Services Juvenile Justice to make, adopt and promulgate rules and regulations.

B. Section 2.2-4007 D of the Code of Virginia specifically directs that "[t]he guidelines  shall set out any methods for the identification and notification of interested parties, and any specific means of seeking input from interested  persons or groups that the agency intends to use in addition to the Notice of Intended Regulatory Action. The guidelines shall set out a general policy for the use of standing or ad hoc advisory panels and consultation with groups registering interest in working with the agency.  Such policy shall address the circumstances in which the agency considers the panels or consultation appropriate and intends to make use of the panels or consultation."

C. Section 66-3 of the Code of Virginia requires that when the department acquires real property for the purpose of operating a juvenile correctional facility the department shall comply with standards set by the board to ensure adequate public notice and local hearing.
6 VAC 35-10-30. Purpose.

These This regulation provides guidelines are designed to provide consistent, written procedures that will ensure input from for informing the public of, and involving interested parties during in, the development, periodic review and final stages of the regulatory process amendment of regulations promulgated by the Board of Juvenile Justice and provides guidelines for public notice and local hearing as required by § 66-3 of the Code of Virginia.

6 VAC 35-10-40. Administration.

A. The board has the responsibility for promulgating regulations pertaining to public input in the regulatory process.

B. The director is the chief executive officer of the Department of Youth and Family Services Juvenile Justice and is responsible for implementing the standards and goals of the board.  The department, through designated staff, acts as agent of the board in the development and review of regulations as prescribed by the Administrative Process Act and Executive Orders of the Governor.
6 VAC 35-10-50. Application of regulations.

A. These regulations have general application throughout the Commonwealth Public Participation Guidelines apply to all regulations adopted, amended or repealed by the Board of Juvenile Justice, except those regulations that are exempted or excluded from the provisions of the Administrative Process Act by § 2.2-4002 or § 2.2-4006 of the Code of Virginia.
B. Nothing in these Public Participation Guidelines shall prevent the board or the department from taking supplemental actions to provide additional opportunity for public comment in the process of drafting, revising or repealing regulations.
6 VAC 35-10-60. Effective date. (Repealed.)
Effective date: January 31, 1991.

6 VAC 35-10-70. Application of the Administrative Process Act.

The provisions of board and the department shall follow the policies and procedures established by the Virginia Administrative Process Act, which is codified as Chapter 1.1:1 of Title 9 (§ 2.2-4000 et seq. of the Code of Virginia, shall govern the adoption, amendment, modification, and revision of these regulations, and the conduct of all proceedings and appeals ) and applicable Executive Orders of the Governor in developing, amending or repealing regulations. All hearings on such regulations shall be conducted as public meetings in accordance with § 9-6.14:7.1 2.2-3707 of the Code of Virginia.

PART II.

PUBLIC PARTICIPATION IN RULEMAKING.
6 VAC 35-10-80. Identification of interested parties.

Each operating unit within A. The department which is responsible for rule making shall develop and maintain a one or more current list lists of those persons, organizations, and agencies that have demonstrated an interest in the regulatory activities of the department and the board or who have expressed interest in specific program regulations in the past, through written comments or attendance at public hearings regulatory issues or proposals.
B. The department may add to the list any party likely to be interested in, regulated by, or otherwise affected by a proposed regulatory action or any party whose involvement will serve the purpose of increasing participation in the regulatory process.
C. Individuals and organizations may ask to be added to the list of interested parties at any time via letter, fax or e-mail. The lists will be updated as additional interested parties are identified.

D. The department may purge inactive entries from the list of interested parties when a notice that has been sent to the postal address on file is returned as undeliverable or when a notice that has been sent to an e-mail or fax address on file is undeliverable for more than one day. In addition, the department may periodically ask those on the list of interested parties to indicate whether they wish to be continued on the list.

6 VAC 35-10-90. Notification of interested parties.

A. Individual mailings. When an operating unit of the department determines that specific regulations need to be developed or substantially modified, the operating unit department shall so notify by mail the individuals, organizations, and agencies identified as interested parties in 6 VAC 35-10-80. This notice may be via the U.S. mail, fax, or e-mail, and shall invite those interested in providing input to notify the agency of their interest. The notice shall include the title of the regulation to be developed or modified; the operating unit contact person at the department, mailing address, and telephone number; and the date by which a notice of a desire to comment must be received. In addition, known parties having interest and expertise will be advised, through a special mailing via mail, fax, or e-mail, of the agency's desire to develop a regulation and will be invited to assist the operating unit in developing the regulation or in providing input.

B. The department shall also post notice of the intended regulatory action on the department’s web page and on the Regulatory Town Hall web page maintained by the Department of Planning and Budget, in accordance with instructions from the Governor on the regulatory process.

B. C. Notice of intent. When an operating unit of the department determines that specific regulations that are covered by the Administrative Process Act need to be developed or substantially modified, the operating unit department shall, consistent with policies issued by the Governor, publish a Notice of Intent in the Virginia Register of Regulations. This notice will invite those interested in providing input to notify the operating unit department of their interest. The notice will include the title of the regulation to be developed or modified; the operating unit contact person, mailing address, e-mail address, fax number and telephone number; and the date by which a notice of a desire to comment must be received. All notices shall be coordinated through the agency regulatory coordinator who will forward them for publication.
6 VAC 35-10-100. Solicitation of input from interested parties.

A. In developing any regulation, the department shall afford interested individuals and entities an opportunity to submit data, views, and arguments, whether in person, by regular mail, e-mail, or facsimile, to the department or its designated representative. Prior to or during any such opportunity the department may, at its discretion, begin drafting the proposed regulation.
A. B. Advisory panels. Whenever an operating unit proposes to develop or substantially modify a regulation, it The department may create an advisory panel to assist in this the development of a new regulation or the modification of an existing regulation. Advisory panels shall be established on an ad hoc basis and shall consist of persons representative of those who have registered an interest in the subject of the regulation or persons who have an expertise in a specific regulatory matter.

1. Members of advisory panels shall consist of a balanced representation of individuals and representatives of organizations and agencies identified in 6 VAC 35-10-80 as interested and who have expressed a desire to comment on new or modified regulations in the developmental process. Each panel shall consist of no less than three members.
2. Individual panels shall establish their own operating procedure, but in no case will a panel meet less than twice. All comments on proposed regulations shall be documented by the operating unit and a response developed for each comment.

B. C. Other comments. All persons, organizations, and agencies that respond to the individual mailings, e-mail or fax notice and the Notice of Intent shall be provided an opportunity to examine regulations in their developmental stage and to provide written comments on these regulations to the operating unit department. The operating unit department shall document the receipt of these comments and respond to each commentor.

D. The operating unit department shall consider all input received, as a result of including but not limited to responses to notifications mailed to interested parties as listed in 6 VAC 35-10-90, in formulating and drafting proposed regulations.

E. The failure of any person to receive any notice or copies of any documents provided under these guidelines shall not affect the validity of any regulations otherwise adopted in accordance with this chapter.

6 VAC 35-10-105. Documents to be sent to persons or entities on the mailing list.

Persons or entities on the mailing list described in 6 VAC 35-10-80 shall be mailed the following documents at the appropriate stage of the regulatory process:

1. A Notice of Intended Regulatory Action. 

2. A Notice of Comment Period along with, at the proposed stage, a copy of the proposed regulation.

3. A copy of any final regulation adopted by the department.

4. A notice soliciting comment on a final regulation when the regulatory process has been extended.

6 VAC 35-10-110. Administrative Process Act procedures.

After regulations have been Regulations shall be developed according to these guidelines, they shall be submitted for public comment under § 9-6.14:7.1 , revised and repealed in accordance with the Administrative Process Act (§ 2.2-4000 et seq. of the Code of Virginia).  The board intends to include one or more public hearings as part of the public comment period for all regulations and whenever practicable will schedule at least one such hearing in conjunction with a meeting of the board so that the board members may hear first hand from persons who have an interest in the regulation.
6 VAC 35-10-120. Petition for rulemaking.

As provided by § 2.2-4007 of the Code of Virginia, any person may petition the board to develop a new regulation or to revise an existing regulation. The board and the department will follow the procedures set out in § 2.2-4007 in responding to any such petition.

PART III.

PUBLIC NOTICE WHEN THE DEPARTMENT ACQUIRES PROPERTY.

6 VAC 35-10-130. Notice to local governing authority.

When the department acquires real property for the purpose of operating a juvenile correctional center or other residential or administrative facility, it shall provide notice to the governing body of the locality in which the property is located.  The department may give such notice as soon as it has reason to believe it may acquire a specific property, but must give notice at least 30 days prior to entering into a contract to purchase or accepting a deed or other instrument of conveyance for the property.

6 VAC 35-10-140. Public hearing.

The department shall conduct a public hearing within 30 days from the date it notified the locality. If, however, the locality elects to conduct its own hearing within the same 30 days, the department may dispense with its hearing.

6 VAC 35-10-150. Comments made at public hearing.

Department staff shall attend the local hearing and shall prepare a summary of the public comments made and any responses offered by the department. The department shall include a summary of the public comments and its responses in any report to the General Assembly or to the Governor and any executive branch agency that has a role in reviewing and approving the proposed development of the juvenile correctional facility on the property that was the subject of the local hearing.

VA.R. Doc. No. R04-229; Filed May 10, 2005, 10:45 a.m.

1 Currently, the proposed regulation allows DJJ to delete names from the list of interested parties if an email or fax is undeliverable for more than one day.  However, DJJ has agreed to modify the proposed language to state that names can be deleted from the list of interested parties if the email or fax is undeliverable over two 24-hour periods at least one week apart.
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