EMERGENCY REGULATIONS


TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES

Title of Regulation:  12 VAC 30-50. Amount, Duration, and Scope of Medical and Remedial Care Services (amending 12 VAC 30-50-520).

Statutory Authority:  §§ 32.1-324 and 32.1-325 of the Code of Virginia.

Effective Dates:  May 27, 2005, through May 26, 2006.
Agency Contact:  Brian McCormick, Regulatory Supervisor, Policy and Research Division, Department of Medical Assistance Services, 600 East Broad Street, Suite 1300, Richmond, VA 23219, telephone (804) 371-8856, FAX (804) 786-1680, or e-mail brian.mccormick@dmas.virginia.gov.

Preamble:  

Section 2.2-4011 of the Administrative Process Act states that an emergency situation is (i) a situation involving an imminent threat to public health or safety or (ii) a situation in which Virginia statutory law, the Virginia appropriation act, or federal law requires that a regulation shall be effective in 280 days or less from its enactment, or in which federal regulation requires a regulation to take effect no later than 280 days from its effective date. This suggested emergency regulation meets the standard of § 2.2-4011(i) as discussed below.

Virginia has become aware that there is a segment of the Medicaid population that are convicted sex offenders who may have access to Medicaid coverage of drugs used to treat erectile dysfunction. The Governor has determined that use of such drugs by convicted sex offenders constitutes an imminent threat to the health or safety of the citizens of the Commonwealth. In addition to concern for the citizens of the Commonwealth, DMAS has received direction from the federal Medicaid authority concerning the coverage of erectile dysfunction drug for sex offenders.  In a May 23, 2005, letter to State Medicaid Directors, the Centers for Medicare and Medicaid Services (CMS) advised states that "the use of these drugs in the case of a sex offender is not appropriate and Medicaid should not pay for the cost of such drugs in such circumstances." The letter further advised that CMS would no longer provide federal financial participation for erectile dysfunction drugs dispensed to convicted sex offenders.

The purpose of this regulatory action is to halt Medicaid reimbursement for erectile dysfunction drugs for convicted sex offenders. This action is accomplished by adding to the list of noncovered drugs described in 12 VAC 30-50-520 erectile dysfunction drugs for convicted sex offenders.

12 VAC 30-50-520. Drugs or drug categories which are not covered. 

A. Agents when used for anorexia or weight gain. Coverage of anorexiants for other than weight loss requires medical justification. FDA-approved drug therapies and agents for weight loss, when preauthorized, will be covered for recipients who meet the strict disability standards for obesity established by the Social Security Administration in effect on April 7, 1999, and whose condition is certified as life threatening, consistent with Department of Medical Assistance Services' medical necessity requirements, by the treating physician.

B. Agents when used for cosmetic purposes or hair growth.

1. Minoxidil shall not be covered when prescribed for hair growth or other cosmetic purposes.

2. Agents containing hydroquinone or its derivatives which are used solely for depigmentation of the skin.

C. Agents used to promote fertility.

D. Expired drugs. Drugs dispensed past the labeled expiration date.

E. DESI Drugs. The Program shall not provide reimbursement for drugs determined by the Food and Drug Administration (FDA) to lack substantial evidence of effectiveness.

F. Nonlegend drugs. Nonlegend drugs, with those exceptions shown in 12 VAC 30-50-100 et seq., shall not be covered.

G. Agents used to treat erectile dysfunction. The Program shall not provide reimbursement for drugs used for the treatment of erectile dysfunction for persons who have been convicted of a sex offense or a crime against a minor and are listed in the State Police Offender and Crimes Against Minors Registry established under the Code of Virginia § 9.1-902 et seq., as amended.

/s/ Mark R. Warner

Governor

Date: May 26, 2005
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