FAST-TRACK REGULATIONS

Section 2.2-4012.1 of the Code of Virginia provides an exemption from certain provisions of the Administrative Process Act for agency regulations deemed by the Governor to be noncontroversial.  To use this process, Governor's concurrence is required and advance notice must be provided to certain legislative committees.  Fast-track regulations will become effective on the date noted in the regulatory action if no objections to using the process are filed in accordance with § 2.2-4012.1.

Fast-Track Regulations
Fast-Track Regulations

TITLE 18. PROFESSIONAL AND OCCUPATIONAL LICENSING

BOARD OF MEDICINE

Title of Regulation:  18 VAC 85-20. Regulations Governing the Practice of Medicine, Osteopathy, Podiatry, and Chiropractic (amending 18 VAC 85-20-280).

Statutory Authority:  §§ 54.1-2400 and 54.1-2910.1 of the Code of Virginia.
Public Hearing Date:  July 14, 2005 - 8:15 a.m.
Public comments may be submitted until September 9, 2005.

(See Calendar of Events section

for additional information)

Effective Date: September 26, 2005.
Agency Contact:  William L. Harp, M.D., Executive Director, Board of Medicine, 6603 West Broad Street, 5th Floor, Richmond, VA 23230-1712, telephone (804) 662-9908, FAX (804) 662-9943, or e-mail william.harp@dhp.virginia.gov.

Basis:  Section 54.1-2400 of the Code of Virginia provides the Board of Medicine the authority to promulgate regulations to administer the regulatory system.

Section 54.1-2910.1 of the Code of Virginia requires doctors to report certain information and requires the board to promulgate regulations to implement this section.

Purpose:  The purpose of the action is to ensure that the regulation is inclusive of all reporting elements required by statute, including reports of suspension or revocation of privileges or the termination of employment.  While the Code of Virginia currently requires such reporting, the time limit of 30 days for reporting is found in 18 VAC 85-20-280.  Without the time period specified in regulation, there is no standard by which a practitioner could be held accountable for failure to report. By amending the regulations to include the reporting of disciplinary actions by a health care entity or organization, patients seeking information on doctors are better protected by having access to pertinent information about disciplinary actions or loss of privileges in a timelier manner.

Rationale for Using Fast-Track Process:  The fast-track process is being used to promulgate the amendment because it is not a new requirement or obligation for licensees; it is already required in statute.  Practitioners are already informed that they must report such disciplinary actions resulting in suspension, revocation or termination of employment.  Therefore, the board believes the change is mostly clarifying and reflective of current practice.

Substance:  The proposed fast-track action amends 18 VAC 85-20-280 by adding the requirement for reporting of any final disciplinary or other action required to be reported to the board by health care institutions, other practitioners, insurance companies, health maintenance organizations, and professional organizations pursuant to §§ 54.1-2400.6, 54.1-2908, and 54.1-2909 that results in a suspension or revocation of privileges or the termination of employment.
Issues:  There are no disadvantages to the public of this amendment; there are certainly advantages to the public in having requirements for reporting disciplinary actions, loss of privileges or dismissal from employment reported on the profile in a timely manner.  Many citizens use the profile to review the practice history of a physician prior to seeing that practitioner or use the information to select a practitioner for care.

There are no disadvantages to the agency or the Commonwealth; the proposed regulation will clarify profiling regulations for consistency with the statute.
Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB's best estimate of these economic impacts.

Summary of the proposed regulation.  Section 54.1-2910.1 (10) of the Code of Virginia includes a requirement for the practitioner to report any final disciplinary action taken by institutions or entities, which results in suspension or revocation of privileges or termination of employment.  The Board of Medicine (board) proposes to incorporate this requirement into these regulations.

Estimated economic impact.  The regulations state that "In compliance with requirements of § 54.1-2910.1 of the Code of Virginia, a doctor of medicine, osteopathic medicine, or podiatry licensed by the board shall provide, upon initial request or whenever there is a change in the information that has been entered on the profile, the following information within 30 days: …"  The current regulations list 12 types of information that must be reported by practitioners within 30 days.  The board proposes to add the following as a type of information that must be reported within 30 days: "Any final disciplinary or other action required to be reported to the board by health care institutions, other practitioners, insurance companies, health maintenance organizations, and professional organizations pursuant to §§ 54.1-2400.6, 54.1-2908, and 54.1-2909 that results in a suspension or revocation of privileges or the termination of employment."

Section 54.1-2910.1 (10) of the Code of Virginia already requires the above, but does not specify a timeframe within which the information must be reported.  The proposed amendment specifies that the information must be reported within 30 days.

The Department of Health Professions (department) conducts random audits comparing information on Virginia licensed physicians and podiatrists in the National Practitioner Database (maintained by the federal government) with physicians and podiatrists' self-reported information on the department’s publicly accessible practitioner information website.  If discrepancies are found, the practitioner is asked to submit the correct information.  (The National Practitioner Database is legally nonpublic information.)  If the practitioner does not comply within 60 days, the board asks the practitioner to sign a confidential consent agreement stating that he will post the accurate information within a set number of days (typically 30 days after the date of the consent agreement).  The 60 days (rather than the 30 specified in the regulations) was determined by a board vote.1  If the practitioner does not sign a consent agreement or does not comply within the number of days specified in the consent agreement, then a public informal conference is held and the failure to comply is reported to the National Practitioner Database.

The board has been treating the information that is proposed to be added to the regulations as if it were in the regulations; i.e., the procedures described above have been followed, just like the 12 information areas already listed in the regulations.2  No one has challenged this.3  Thus in practice, adding the proposed language will have little or no impact.

Since the Code of Virginia requires that this information be reported and does not mention a timeframe, it can be argued that the practitioner is in violation if he does not report the information immediately.  By treating the information in question as if it were already in the regulations, the board has been essentially less restrictive that it could have been.

Businesses and entities affected.  The proposed amendments potentially affect the 28,535 persons licensed as doctors of medicine and surgery, the 1,103 persons licensed as doctors of osteopathy and surgery, the 474 persons licensed as podiatrists, their employers and potential employers, and their patients and potential patients.

Localities particularly affected.  The proposed regulations do not disproportionately affect certain Virginia localities more than others.

Projected impact on employment.  The proposed amendments will not significantly affect employment levels.

Effects on the use and value of private property.  The proposed amendments will not significantly affect the use and value of private property.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Board of Medicine concurs with the analysis of the Department of Planning and Budget for amendments to 18 VAC 85-20 for a fast-track change in the regulations for the physician profile.

Summary:

The amendments incorporate the requirement for the practitioner to report any final disciplinary action taken by institutions or entities that results in suspension or revocation of privileges or termination of employment.

18 VAC 85-20-280. Required information.

A. In compliance with requirements of § 54.1-2910.1 of the Code of Virginia, a doctor of medicine, osteopathic medicine, or podiatry licensed by the board shall provide, upon initial request or whenever there is a change in the information that has been entered on the profile, the following information within 30 days:

1. The address and telephone number of the primary practice setting and all secondary practice settings with the percentage of time spent at each location;

2. Names of medical, osteopathic or podiatry schools and graduate medical or podiatric education programs attended with dates of graduation or completion of training;

3. Names and dates of specialty board certification, if any, as approved by the American Board of Medical Specialties, the Bureau of Osteopathic Specialists of the American Osteopathic Association or the Council on Podiatric Medical Education of the American Podiatric Medical Association;

4. Number of years in active, clinical practice in the United States or Canada following completion of medical or podiatric training and the number of years, if any, in active, clinical practice outside the United States or Canada;

5. The specialty, if any, in which the physician or podiatrist practices;

6. Names of hospitals with which the physician or podiatrist is affiliated;

7. Appointments within the past 10 years to medical or podiatry school faculties with the years of service and academic rank;

8. Publications, not to exceed 10 in number, in peer-reviewed literature within the most recent five-year period;

9. Whether there is access to translating services for non-English speaking patients at the primary and secondary practice settings and which, if any, foreign languages are spoken in the practice;

10. Whether the physician or podiatrist participates in the Virginia Medicaid Program and whether he is accepting new Medicaid patients;

11. A report on felony convictions including the date of the conviction, the nature of the conviction, the jurisdiction in which the conviction occurred, and the sentence imposed, if any; and
12. Final orders of any regulatory board of another jurisdiction that result in the denial, probation, revocation, suspension, or restriction of any license or that results in the reprimand or censure of any license or the voluntary surrender of a license while under investigation in a state other than Virginia while under investigation, as well as any disciplinary action taken by a federal health institution or federal agency.; and

13. Any final disciplinary or other action required to be reported to the board by health care institutions, other practitioners, insurance companies, health maintenance organizations, and professional organizations pursuant to §§ 54.1-2400.6, 54.1-2908, and 54.1-2909 that results in a suspension or revocation of privileges or the termination of employment.

B. Adjudicated notices and final orders or decision documents, subject to s 54.1-2400.2 F of the Code of Virginia, shall be made available on the profile.  Information shall be posted indicating the availability of unadjudicated notices and of orders that have not yet become final.

C. For the sole purpose of expediting dissemination of information about a public health emergency, an email address or facsimile number shall be provided, if available.  Such addresses or numbers shall not be published on the profile and shall not be released or made available for any other purpose.

VA.R. Doc. No. R05-226; Filed June 17, 2005, 8:39 a.m.

1 Source: Department of Health Professions
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