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TITLE 14. INSURANCE

STATE CORPORATION COMMISSION

REGISTRAR'S NOTICE: The State Corporation Commission is exempt from the Administrative Process Act in accordance with § 2.2-4002 A 2 of the Code of Virginia, which exempts courts, any agency of the Supreme Court, and any agency that by the Constitution is expressly granted any of the powers of a court of record.

Titles of Regulations:  14 VAC 5-210. Rules Governing Health Maintenance Organizations (repealing 14 VAC 5-210-10 through 14 VAC 5-210-150).

14 VAC 5-211. Rules Governing Health Maintenance Organizations (adding 14 VAC 5-211-10 through 14 VAC 5-211-280).

Statutory Authority:  §§ 12.1-13 and 38.2-223 of the Code of Virginia.
Effective Date:  July 1, 2005.

Agency Contact:  Jacqueline Cunningham, Deputy Commissioner, Life and Health Division, Bureau of Insurance, State Corporation Commission, 1300 East Main Street, P.O. Box 1157, Richmond, VA 23218, telephone (804) 371-9074, FAX (804) 371-9944, or e-mail jcunningham@scc.virginia.gov.

Summary:

This action repeals 14 VAC 5-210 and promulgates 14 VAC 5-211.  The regulations have not been revised in many years, and a significant number of changes are made to comply with the Code of Virginia and the National Association of Insurance Commissioners (NAIC) Model Regulation.  The regulations set forth rules to carry out the provisions of Chapter 43 (§ 38.2-4300 et seq.) of Title 38.2 of the Code of Virginia, and apply to all health maintenance organizations operating in this Commonwealth.  The regulations (i) set forth definitions in accordance with the Code of Virginia and the NAIC Model Regulation; (ii) explain and elaborate on financial condition and filing requirements as set out in the Code of Virginia; (iii) set out contractual and notification requirements, as well as disclosure provisions and specific prohibited practices; and (iv) elaborate on the health care services to be provided by health maintenance organizations.

Highlights of changes that were made to the proposed regulation are as follows:

The compliance date for all new and renewing contracts or evidences of coverage was changed to January 1, 2006.

The definition of "affiliated provider" was combined with "participating provider."

The definitions of "coinsurance" and "commission" were added; the definition of "cost of services" was deleted.

14 VAC 5-211-60 dealing with the removal or transfer of property was deleted.

A continuation of coverage option was added to renumbered 14 VAC 5-211-70.

Coordination of benefits language was clarified in renumbered 14 VAC 5-211-80.

Requirements for copayments were clarified in renumbered 14 VAC 5-211-90.

Language regarding deductibles was deleted and reference made to the Code of Virginia in renumbered 14 VAC 5-211-100.

A new subsection was added in renumbered 14 VAC 5-211-130 to exclude application to DMAS and FAMIS plans.

Basic and limited health care services were split into two separate sections (14 VAC 5-211-160 and 14 VAC 5-211-190).

Obstetrical services were deleted from the list of basic health care services due to requirements in the Code of Virginia, and minimum services for nonbiologically based mental illness were modified in 14 VAC 5-211-160.

A separate provision for the mailing of an identification card was added, and the grace period requirements were modified in 14 VAC 5-211-210.

Termination provisions were modified. 

AT RICHMOND, JUNE 23, 2005

COMMONWEALTH OF VIRGINIA

At the relation of the

STATE CORPORATION COMMISSION

Ex Parte:  In the matter of
CASE NO. INS-2004-00123

Repealing and Restating the 

Rules Governing Health

Maintenance Organizations

ORDER REPEALING AND ADOPTING RULES

By order entered herein August 16, 2004, all interested persons were ordered to take notice that subsequent to November 15, 2004, the Commission would consider the entry of an order repealing Ch. 210 of Title 14 of the Virginia Administrative Code entitled Rules Governing Health Maintenance Organizations, and adopting new Rules proposed by the Bureau of Insurance ("Bureau") set forth in Chapter 211 of Title 14 of the Virginia Administrative Code, entitled Rules Governing Health Maintenance Organizations, unless on or before November 15, 2004, any person objecting to the adoption of the proposed Rules filed a request for hearing with the Clerk of the Commission (the "Clerk").

The Order to Take Notice also required all interested persons to file their comments in support of or in opposition to the repeal of and the proposed new Rules on or before November 15, 2004.

Four companies or organizations - The Virginia Association of Health Plans ("VAHP"), Piedmont Community Healthcare, Inc. ("Piedmont"), Southern Health Services, Inc. ("Southern Health"), and the Alliance of Virginia Dental Plans ("Alliance") – all filed comments to the proposed new Rules with the Clerk on November 15, 2004, and all requested a hearing.

On November 22, 2004, the Commission issued a Scheduling Order, setting the hearing for May 3, 2005, and also directing the Bureau to meet with those persons who submitted comments prior to the hearing and attempt to narrow the issues to be addressed at the hearing.

The Bureau invited all such parties to three meetings, and numerous changes were made to the proposed Rules as a result.  

On April 13, 2005, the Bureau filed a new draft of the proposed Rules incorporating changes made as a result of meetings and its Statements of Position in response to the comments filed by VAHP, Piedmont, Southern Health and the Alliance with the Clerk.

On April 19, 2005, Piedmont filed a Notice of Intent to Appear ("Notice") at the public hearing.  Piedmont's Notice stated its intent to be heard on three of the Bureau's proposed Rules: (1) 14 VAC 5-211-160 (obstetrical services), (2) 14 VAC 5-211-90 (copayments), and (3) 14 VAC 5-211-160 (lifetime maximum benefits and annual benefits limits).  

Regarding proposed Rule 14 VAC 5-211-160 on coverage for obstetrical services, the Bureau's position is that all medically necessary obstetrical services fall under the definition of "basic health care services" in § 38.2-4300 and current Rule 14 VAC 5-210-90, and therefore these services may not be excluded for any particular condition.  Piedmont objects to mandated coverage for obstetrical services, and states that there is no mention of "obstetrical services" in § 38.2-4300 or 14 VAC 5-210-90.  Piedmont contends that no reasonable inference can be drawn that the Virginia General Assembly intended for obstetrical services to be included within the definition of basic health care services.  

Regarding proposed  Rule 14 VAC 5-211-90 on copayments, the Bureau is of the opinion that it is properly interpreting §§ 38.2-4302 A 2, 38.2-4303 A 8 and 38.2-4306 A 4 b of the Code to limit the contribution an enrollee may make for a specific health care service to one form of copayment (a dollar amount or a percentage of cost) and a deductible.  The Bureau believes that these Code sections require that a specific health care service may only be subject to one form of copayment and a deductible, but not to two or more forms of a copayment and a deductible (a total of three or more payments).  Piedmont interprets the same Code sections as not prohibitive of the application of more than one form of copayment to a specific health care service.  Piedmont argues that the decision to include different forms of copayments for specific services in a plan of coverage is the purchaser's or the HMO's decision.  

Finally, regarding lifetime maximum benefits and annual benefit limits, the Bureau believes that a lifetime maximum coverage limitation would violate the definition of "health care plan" in § 38.2-4300 since once the lifetime maximum is reached, the health care plan is no longer providing or arranging for health care services.  Piedmont argues that § 38.2-4300 does not prohibit the application of a lifetime maximum benefit or an annual benefit limit, and that the decision to include lifetime maximum benefits and annual benefit limits in a plan of coverage is the purchaser's or the HMO's decision.  

On April 21, 2005, the Bureau, by its counsel, filed a Motion to Dispense with Hearing and Submit Written Briefs ("Motion").  The Bureau argued that Piedmont's notice of intent to appear at the hearing contains matters that are based solely on questions of law and no questions of fact are in dispute.  The Bureau therefore requested that the Commission dispense with the hearing and direct the Bureau and Piedmont to submit briefs to the Commission on the three issues in Piedmont's notice.  On April 26, 2005, Piedmont filed a Reply to the Bureau's Motion, and the Bureau filed its Response on the same day.  On April 27, 2005, Piedmont filed a Motion to Set Schedule for Submission of Briefs and Public Comments.  The Commission issued an Order Denying Motion on April 28, 2005.  

On April 26, 2005, VAHP withdrew its request for a hearing; on April 28, 2005, Southern Health withdrew its request for a hearing, and on April 29, 2005, the Alliance withdrew its request for a hearing.

On May 3, 2005, the Commission held a public hearing at the request of Piedmont on three issues contained in the proposed Rules: (1) obstetrical services at 14 VAC 5-211-160; (2) copayments at 14 VAC 5-211-90; and (3) lifetime maximum benefits and annual benefit limits at 14 VAC 5-211-160.  Thomas E. Martenstein, Esquire, appeared on behalf of Piedmont, and Bonnie Salzman, Esquire, appeared on behalf of the Bureau of Insurance.  At the hearing, the Commission received evidence on the proposed Rules through Bureau witness Jacqueline K. Cunningham and Piedmont witness Alan J. Wood.  Reginald Jones appeared as a public witness on behalf of the VAHP.  

Both the Bureau and Piedmont filed post-hearing briefs with the Commission on May 23, 2005.  

NOW THE COMMISSION, having considered the request by the Bureau to repeal Chapter 210, and also having considered the proposed Rules at Chapter 211, the filed comments, the Bureau's response to and recommendation regarding the filed comments, the testimony given at the public hearing, and the briefs, is of the opinion that the attached Rules should be adopted, and Chapter 210 should be repealed.  

We adopt the Rules as proposed by the Bureau in its April 13, 2005, filing with some modifications but without the additional language proposed by Piedmont and the Bureau.  We believe the Bureau's proposed Rules continue to be a reasonable interpretation of § 38.2-4300 et seq., but find that additional changes suggested by the Bureau are unnecessary and not required by statute. 

We observe that proposed Rule 14 VAC 5-211-160 maintains the current rule's requirement that an HMO must provide, among other things, "medically necessary hospital and physician services."  The words "medically necessary" have been defined to include, among other things, the care and treatment of a "pregnancy-related condition."  See proposed Rule 14 VAC 5-211-20 and current Rule 14 VAC 5-210-40.  We therefore believe that the Bureau's position constitutes a reasonable interpretation of the applicable laws and that the proposed Rules simply preserve that interpretation.  

Regarding copayments, we believe the Bureau's interpretation of the applicable laws, including §§ 38.2-4302 A 2, 38.2-4303 A 8 and 38.2-4306 A 4 b of the Code, is reasonable, and we interpret these statutes to now permit (after the 2003 General Assembly amendments) both a copayment and a deductible, but not more than one copayment and deductible for the same health care service.  

Regarding lifetime maximum benefits and annual benefits limits, we find the Bureau's interpretation of current law to be reasonable.  We agree that, once such a maximum is reached, a HMO is no longer providing, arranging for, paying for, or reimbursing any part of the cost of any health care services.  Accordingly, such maximums appear to run afoul of the definition of a "health care plan" in § 38.2-4300 of the Code.  We believe that, if the General Assembly intended to permit a total exhaustion of health care services that might impact not just an enrollee, but also the enrollee's dependents, it would have more clearly indicated this objective in the statute.  

We will, however, amend three sections of the Rules we discussed at the hearing that are unrelated to the issues raised by Piedmont.  First, we amend the definition of "coinsurance" in 14 VAC 5-211-20 to make clear that it means a copayment expressed as a percentage of the allowable charge for a specific health care service.  Next, we add language to 14 VAC 5-211-210 to ensure that enrollees receive an identification card within 15 days after the effective date of coverage or enrollment.  Finally, we address our concern that health maintenance organizations could terminate a policy for an enrollee's failure to make a copayment by striking the words "or copayment" in 14 VAC 5-211-230 A 1.  A copayment is owed by the enrollee to the health care provider, not to the health maintenance organization, and the health care provider has remedies for an enrollee's failure to pay the copayment which are not affected by this regulation.

Accordingly, IT IS ORDERED THAT:

(1)  Chapter 210 of Title 14 of the Virginia Administrative Code entitled "Rules Governing Health Maintenance Organizations" shall be REPEALED; and 

(2)  The proposed Rules with changes noted, designated as Chapter 211 of Title 14 of the Virginia Administrative Code entitled "Rules Governing Health Maintenance Organizations" which are attached hereto and made a part hereof, should be, and they are hereby, ADOPTED to be effective July 1, 2005.  

(3)  AN ATTESTED COPY hereof shall be sent by the Clerk of the Commission to Jacqueline K. Cunningham, Deputy Commissioner, Bureau of Insurance, State Corporation Commission who forthwith shall give further notice of the repeal of Chapter 210 and adoption of new Chapter 211 Rules by mailing a copy of this Order, including a clean copy of the attached final Rules, to all health maintenance organizations licensed by the Bureau of Insurance in the Commonwealth of Virginia, and certain interested parties designated by the Bureau of Insurance.

(4)  The Commission's Division of Information Resources forthwith shall cause a copy of this Order, including a copy of the attached Rules, to be forwarded to the Virginia Registrar of Regulations for appropriate publication in the Virginia Register of Regulations and shall make this Order and the attached rules available on the Commission's website, http://www.state.va.us/scc/caseinfo.htm.

(5)  The Bureau of Insurance shall file with the Clerk of the Commission an affidavit of compliance with the notice requirements in paragraph (3) of this Order.

(6)  This case is dismissed.
CHAPTER 211.

RULES GOVERNING HEALTH MAINTENANCE ORGANIZATIONS.

PART I.

APPLICABILITY AND DEFINITIONS.

14 VAC 5-211-10. Applicability and scope.

A. This chapter sets forth rules to carry out the provisions of Chapter 43 (§ 38.2-4300 et seq.) of Title 38.2 of the Code of Virginia, and applies to all health maintenance organizations and to all health maintenance organization contracts and evidences of coverage delivered or issued for delivery by a health maintenance organization established or operating in this Commonwealth on and after [ April 1, 2005 January 1, 2006 ]. 

B. A new contract or evidence of coverage issued or put in force on or after [ April 1, 2005 January 1, 2006 ], shall comply with this chapter.

C. A contract or evidence of coverage reissued, renewed, or extended in this Commonwealth on or after [ April 1, 2005 January 1, 2006 ], shall comply with this chapter. A contract or evidence of coverage written before [ April 1, 2005 January 1, 2006 ], shall be deemed to be reissued, renewed, or extended on the date it allows the health maintenance organization to change its terms or adjust the premiums charged.

D. In the event of conflict between the provisions of this chapter and the provisions of any other rules issued by the commission, the provisions of this chapter shall be controlling as to health maintenance organizations.

14 VAC 5-211-20. Definitions.

The following words and terms when used in this chapter shall have the following meanings unless the context clearly indicates otherwise:

[ "Affiliated provider" means a provider that is employed by or has entered into a contractual agreement either directly or indirectly with a health maintenance organization to provide health care services to members of the health maintenance organization. ]
"Basic health care services" means in-area and out-of-area emergency services, inpatient hospital and physician care, outpatient medical services, laboratory and radiologic services, and preventive health services as further described in [ 14 VAC 5-211-170 14 VAC 5-211-160 ].  "Basic health care services" also means limited treatment of mental illness and substance abuse in accordance with the minimum standards as may be prescribed by the commission, which shall not exceed the level of services mandated for insurance carriers pursuant to Chapter 34 (§ 38.2-3400 et seq.) of Title 38.2 of the Code of Virginia.  In the case of a health maintenance organization that has contracted with this Commonwealth to furnish basic health care services to recipients of medical assistance under Title XIX of the Social Security Act (42 USC § 1396 et seq.) pursuant to § 38.2-4320 of the Code of Virginia, the basic health care services to be provided by the health maintenance organization to program recipients may differ from the basic health care services required by this chapter to the extent necessary to meet the benefit standards prescribed by the state plan for medical assistance services authorized pursuant to § 32.1-325 of the Code of Virginia.

[ "Coinsurance" means a copayment, expressed as a percentage of the allowable charge for a specific health care service.

"Commission" means the State Corporation Commission. ]
"Conversion contract" means an individual contract that the health maintenance organization issues after a conversion option has been exercised.

"Copayment" means an amount an enrollee is required to pay in order to receive a specific health care service. 

[ "Cost of services" means the amount that the health maintenance organization is required to pay for services under its contract with a subscriber or under a provider agreement applicable to the services rendered. ]
"Deductible" means an amount an enrollee is required to pay out of pocket before the health care plan begins to pay the costs associated with health care services.

"Emergency services" means those health care services that are rendered by affiliated or nonaffiliated providers after the sudden onset of a medical condition that manifests itself by symptoms of sufficient severity, including severe pain, that the absence of immediate medical attention could reasonably be expected by a prudent layperson who possesses an average knowledge of health and medicine to result in (i) serious jeopardy to the mental or physical health of the individual, (ii) danger of serious impairment of the individual's bodily functions, (iii) serious dysfunction of any of the individual's bodily organs, or (iv) in the case of a pregnant woman, serious jeopardy to the health of the fetus. Emergency services provided within the plan's service area shall include covered health care services from nonaffiliated providers only when delay in receiving care from a provider affiliated with the health maintenance organization could reasonably be expected to cause the enrollee's condition to worsen if left unattended.

"Enrollee" or "member" means an individual who is enrolled in a health care plan. 

"Evidence of coverage" means a certificate, individual or group agreement or contract, or identification card issued in conjunction with the certificate, agreement or contract, issued to a subscriber setting out the coverage and other rights to which an enrollee is entitled. 

"Excess insurance" or "stop loss insurance" means insurance issued to a health maintenance organization by an insurer licensed in this Commonwealth, on a form approved by the commission, or a risk assumption transaction acceptable to the commission, providing indemnity or reimbursement against the cost of health care services provided by the health maintenance organization.

"Group contract" means a contract for health care services issued by a health maintenance organization, which by its terms limits the eligibility of subscribers and enrollees to a specified group.

"Health care plan" means an arrangement in which a person undertakes to provide, arrange for, pay for, or reimburse a part of the cost of health care services. A significant part of the arrangement shall consist of arranging for or providing health care services, including emergency services and services rendered by nonparticipating referral providers, as distinguished from mere indemnification against the cost of the services, on a prepaid basis.  For purposes of this chapter, a significant part shall mean at least 90% of total costs of health care services.

"Health care services" means the furnishing of services to an individual for the purpose of preventing, alleviating, curing, or healing human illness, injury or physical disability. 

"Health maintenance organization" means a person who undertakes to provide or arrange for one or more health care plans.  A health maintenance organization is deemed to be offering one or more managed care health insurance plans and is subject to Chapter 58 (§ 38.2-5800 et seq.) of Title 38.2 of the Code of Virginia.

"Limited health care services" means dental care services, vision care services, mental health services, substance abuse services, pharmaceutical services, and other services as may be determined by the commission to be limited health care services.  Limited health care services shall not include hospital, medical, surgical or emergency services unless the services are provided [ incident incidental ] to the limited health care services set forth in the preceding sentence.

"Medical necessity" or "medically necessary" means appropriate and necessary health care services that are rendered for a condition which, according to generally accepted principles of good medical practice, requires the diagnosis or direct care and treatment of an illness, injury, or pregnancy-related condition, and are not provided only as a convenience.

"NAIC" means the National Association of Insurance Commissioners.

"Net worth" or "capital and surplus" means the excess of total admitted assets over the total liabilities of the health maintenance organization, provided that surplus notes shall be reported and accounted for in accordance with [ guidance set forth in the NAIC Accounting Practices and Procedures Manual, March 2004 § 38.2-4300 of the Code of Virginia ].

"Nonparticipating referral provider" means a provider who is not a participating provider but with whom a health maintenance organization has arranged, through referral by its participating providers, to provide health care services to enrollees. Payment or reimbursement by a health maintenance organization for health care services provided by nonparticipating referral providers may exceed 5.0% of total costs of health care services, only to the extent that any excess payment or reimbursement over 5.0% shall be combined with the costs for services that represent mere indemnification, with the combined amount subject to the combination of limitations set forth in this definition and in this section's definition of health care plan.
"Out-of-area services" means the health care services that the health maintenance organization covers when its members are outside the geographical limits of the health maintenance organization's service area.

"Participating provider" [ or “affiliated provider” ] means a provider who has agreed to provide health care services to enrollees and to hold those enrollees harmless from payment with an expectation of receiving payment, other than copayments or deductibles, directly or indirectly from the health maintenance organization.

"Primary care physician" means a physician who provides initial and primary care to enrollees; who supervises, coordinates, and maintains continuity of patient care; and who [ initiates may initiate ] referrals for specialist care [ , if referrals are a requirement of the enrollee’s health care coverage ].

"Provider" or "health care provider" means a physician, hospital, or other person that is licensed or otherwise authorized [ in the Commonwealth ] to furnish health care services.

"Service area" means a clearly defined geographic area in which the health maintenance organization has directly or indirectly arranged for the provision of health care services to be generally available and readily accessible to enrollees.

"Specialist" means a licensed health care provider to whom an enrollee may be referred by his primary care physician and who is certified or eligible for certification by the appropriate specialty board, where applicable, to provide health care services in a specialized area of health care.

"Subscriber" means a contract holder, an individual enrollee, or the enrollee in an enrolled family who is responsible for payment to the health maintenance organization or on whose behalf the payment is made.

"Supplemental health care services" means health care services that may be offered by a health maintenance organization in addition to the required basic health care services.  [ Supplemental health care services shall not include limited health care services or out-of-area services. ]
"Surplus notes" means those instruments that meet the requirements of 14 VAC 5-211-40.

PART II.

FINANCIAL CONDITION REQUIREMENTS.

14 VAC 5-211-30. Covered and uncovered expenses.

A. Health maintenance organizations licensed in this Commonwealth shall report to the commission on a form prescribed by the commission all uncovered expenses for the three-month periods ending on December 31, March 31, June 30, and September 30 on or before March 1, May 15, August 15, and November 15, respectively, of each year.  This statement of covered and uncovered expenses shall be filed with each annual and quarterly financial statement pursuant to § 38.2-4307.1 C of the Code of Virginia.

B. Each expense of a health maintenance organization that is owed or paid to a health care provider under contract with a health maintenance organization shall be considered a covered health care expense by that health maintenance organization if (i) the contract between the health maintenance organization and the health care provider contains the hold harmless clause required by § 38.2-5805 C 9 of the Code of Virginia and (ii) the expense falls within the scope of the hold harmless clause.

C. If there is an intermediary organization between the health maintenance organization and the health care providers, the hold harmless clause shall be amended to include nonpayment by either the health maintenance organization or the intermediary organization.  The hold harmless clause shall be included in any contract between the intermediary organization and health care providers and in any contract between the health maintenance organization and the intermediary organization before health care expenses owed or paid to the intermediary organization shall be considered covered expenses.

D. A health maintenance organization may request permission from the commission to treat other types of expenses as covered expenses. The request shall be in writing and state the health maintenance organization's justification for the requested treatment. In no case shall a health maintenance organization treat an expense, other than those set forth in subsections B and C of this section, as a covered expense without the prior approval of the commission.

E. Each expense that is not a covered expense under this section shall be considered an uncovered expense.

14 VAC 5-211-40. Surplus notes.

For the purpose of recognizing surplus notes, no debt shall be considered subordinated unless (i) it qualifies for recognition as a surplus note and can be reported as surplus (equity) [ under the Statement of Statutory Accounting Principles No. 41 of the NAIC Accounting Practices and Procedures Manual in accordance with § 38.2-4300 of the Code of Virginia ], and (ii) the subordination clause set forth below is executed by the health maintenance organization and the lender.

Subordination Clause

The rights of [lender] to the principal sum and/or accrued interest thereon are and shall remain subject to and subordinate to all other liabilities of [health maintenance organization], and, upon the dissolution or liquidation of [health maintenance organization], no payment upon this instrument shall be made until all other liabilities of the plan shall have been paid. It is further agreed to by and between the parties hereto that written approval from the State Corporation Commission must be obtained prior to any repayment of principal or payment of interest.

14 VAC 5-211-50. Financial projections.

The commission may require a health maintenance organization licensed in Virginia to submit to it periodic updates of the projection of operating results required by § 38.2-4301 B 10 of the Code of Virginia. Each update shall also include a complete explanation of any significant variance between actual operating results and the operating results that were forecasted under the projection last submitted to the commission and documentation of all critical assumptions. Critical assumptions include, but are not limited to, enrollment levels, premium rates, provider reimbursements, utilization rates, risk-sharing arrangements with providers, general and administrative expenses, excess and other insurance expenses and recoveries, coordination of benefits, costs of long-term financing, and inflation. The commission may revise or request a revision of any financial projection that it deems to be unreasonable relative to the health maintenance organization's historic performance.

[ 14 VAC 5-211-60. Removal or transfer of property.

A. A health maintenance organization domiciled in this Commonwealth shall not remove from this Commonwealth its entire property or business, or substantially all of its property or business, without the prior written approval of the commission.

B. A health maintenance organization shall not transfer or attempt to transfer substantially its entire property, or enter into any transaction the effect of which is to merge substantially its entire property or business in the property or business of any other company without having first obtained the written approval of the commission.

C. A health maintenance organization meeting the definition of nonprofit entity in § 55-531 of the Code of Virginia shall also comply with Chapter 30 (§ 55-531 et seq.) of Title 55 of the Code of Virginia. ]
PART III.

CONTRACT REQUIREMENTS.

[ 14 VAC 5-211-70 14 VAC 5-211-60 ]. Filing requirements.

A. A contract, evidence of coverage, or amendment shall not be delivered or issued for delivery in this Commonwealth until a copy of the form or amendment has been filed with and approved by the commission pursuant to § 38.2-4306 of the Code of Virginia. The contract, evidence of coverage, or amendment shall be identified by a form number in the lower left-hand corner of the first page. If the commission does not disapprove a form within 30 days of its filing, it shall be deemed approved unless the filer is notified in writing that this period is extended by the commission for an additional 30 days.

B. A schedule of charges or amendment shall not be put into effect in conjunction with a health care plan until a copy of the schedule or amendment has been filed with the commission pursuant to § 38.2-4306 of the Code of Virginia.

[ 14 VAC 5-211-80 14 VAC 5-211-70 ]. Conversion of coverage.

A. A health care plan shall offer to its [ enrollees, upon termination of coverage group contract holders, for an enrollee whose eligibility for coverage terminates ] under [ a the ] group contract, [ the right to convert coverage, within 31 days after termination of coverage, to an individual contract. The converted coverage the options to convert to an individual policy or continue coverage as set forth in this section. The group contract holder shall select one of the following options ]:

1.[  Shall provide Conversion of coverage within 31 days after termination of the enrollee’s coverage under the group contract, to an individual contract that provides ] benefits which, at a minimum, meet the requirements of basic or limited health care services as applicable, in accordance with this chapter. [ 2. Shall Coverage shall ] not be refused on the basis that the enrollee no longer resides or is employed in the health maintenance organization's service area. [ B. ] The conversion contract shall cover the enrollee covered under the group contract as of the date of termination of the enrollee's coverage under the group contract. Coverage shall be provided without additional evidence of insurability, and no preexisting condition limitations or exclusions may be imposed other than those remaining unexpired under the contract from which conversion is exercised.  A probationary or waiting period set forth in the conversion contract shall be deemed to commence on the effective date of coverage under the original contract.

[ 2.  Continuation of coverage under the existing group contract for a period of at least 90 days immediately following the date of termination of the enrollee's eligibility for coverage under the group policy.  Coverage shall be provided without additional evidence of insurability.  The premium for continuing group coverage shall be at the current rate applicable to the group contract. ]
[ C. B. ]  A conversion contract [ or continuation of coverage ] shall not be required to be made available when:

1. The enrollee is covered by or is eligible for benefits under Title XVIII of the Social Security Act (42 USC § 1395 et seq.) known as Medicare;

2. The enrollee is covered by or is eligible for substantially the same level of hospital, medical, and surgical benefits under state or federal law;

3. The enrollee is covered by substantially the same level of [ hospital, medical, and surgical ] benefits under any policy, contract, or plan for individuals in a group;

4. The enrollee has not been continuously covered during the three-month period immediately preceding the enrollee's termination of coverage;

5. The enrollee was terminated by the health care plan for any of the reasons stated in 14 VAC 5-211-230 A 1, 2, 3, or 6; or

6. The enrollee was terminated from a plan administered by the Department of Medical Assistance Services that provided benefits pursuant to Title XIX or XXI of the Social Security Act (42 USC § 1396 et seq. or § 1397 aa et seq.).

[ 14 VAC 5-211-90 14 VAC 5-211-80 ]. Coordination of benefits.

A. A health care plan may include in its group or individual contract a provision that the value of any benefit or service provided by the health maintenance organization may be coordinated with other health insurance or health care benefits or services that are provided by other group policies, group contracts, or group health care plans, including coverage provided under governmental programs, so that no more than 100% of the eligible incurred expenses is paid.

B. A health care plan shall not be relieved of its duty to provide a covered health care service to an enrollee because the enrollee is entitled to coverage under other policies, contracts, or health care plans. In the event that benefits are provided by a health care plan and another policy, contract, or health care plan, the determination of the order of benefits shall in no way restrict or impede the rendering of services required to be provided by the health care plan. The health maintenance organization shall be required to provide or arrange for the service first and then, at its option, seek coordination of benefits with any other health insurance or health care benefits or services that are provided by other group policies, group contracts, or group plans.  [ The health maintenance organization shall not deny the claim while a coordination of benefits determination is pending Until a coordination of benefits determination is made, the enrollee shall not be held liable for the cost of covered services provided ].

[ 14 VAC 5-211-100 14 VAC 5-211-90 ]. Copayments.

A. A health maintenance organization may require a reasonable copayment of enrollees as a condition for the receipt of a specific health care service. [ Copayments A copayment ] shall be shown in the evidence of coverage as either a specified dollar amount or as [ a percentage of the cost of providing the service for each specific health care service for which the health maintenance organization requires a copayment, but in no event shall both a dollar amount and a percentage of cost be applied to a specific health care service coinsurance ].

B. If the health maintenance organization has an established copayment maximum, it shall keep accurate records of each enrollee's copayment expenses and notify the enrollee when his copayment maximum is reached.  The notification shall be given no later than 30 days after the [ health maintenance organization has processed sufficient claims to determine that the ] copayment maximum is reached. The health maintenance organization shall not charge additional copayments for the remainder of the contract or calendar year, as appropriate. The health maintenance organization shall also promptly refund to the enrollee all copayments charged after the copayment maximum is reached. Any maximum copayment amount shall be shown in the evidence of coverage as a specified dollar amount, and the evidence of coverage shall clearly state the health maintenance organization's procedure for meeting the requirements of this subsection.

C. The provisions of this subsection shall not apply to any Family Access to Medical Insurance Security (FAMIS) Plan (i) authorized by the United States Centers for Medicare and Medicaid Services pursuant to Title XXI of the Social Security Act (42 USC § 1397aa et seq.) and the state plan established pursuant to Chapter 13 (§ 32.1-351 et seq.) of Title 32.1 of the Code of Virginia and (ii) underwritten by a health maintenance organization.

[ 14 VAC 5-211-110 14 VAC 5-211-100 ]. Deductibles.

A. A health maintenance organization may require an enrollee to pay a reasonable annual deductible [ , per calendar year or per contract year, for health care services, not to exceed the maximum annual deductibles permissible for health plans offered in conjunction with plans made available pursuant to 26 USC § 220 or any successor to it.  If the federal program for these plans is terminated, the health maintenance organization may offer plans with deductibles that do not exceed those permitted for the last year in which the federal program was in effect, plus $50 per calendar year thereafter in accordance with § 38.2-4303 A 8 of the Code of Virginia ].

B. Deductibles for basic health care services shall be considered unreasonable in [ at least ] the following situations:

1. When [ a provider affiliated with a health maintenance organization directs an enrollee of the health maintenance organization to utilize emergency room or ambulance services accessibility to health care is adversely affected ];
2. When a health maintenance organization cannot demonstrate an ability to monitor and implement deductible plans;

3. If the health maintenance organization's Risk Based Capital (RBC) level is in a Company Action Level pursuant to the provisions of § 38.2-5503 of the Code of Virginia.  The commission shall determine the RBC level from (i) the most recently filed year end RBC Report submitted to the commission, or (ii) the most recently filed quarterly projected RBC Report if the health maintenance organization is on a quarterly projected RBC reporting basis.  If at any time a RBC Report is filed with the commission that reports a RBC level below the Company Action Level, the health maintenance organization shall immediately suspend writings of all new deductible policies until a subsequent RBC Report is filed and accepted by the commission that confirms a RBC level above the Company Action Level.
[ 14 VAC 5-211-120 14 VAC 5-211-110 ]. Description of providers.

A list of the names and locations of all [ affiliated participating ] providers shall be provided in accordance with § 38.2-3407.10 G of the Code of Virginia.

[ 14 VAC 5-211-130 14 VAC 5-211-120 ]. Description of service area.

A description of the service area in which the health maintenance organization shall provide health care services shall be provided to subscribers by the health maintenance organization at the time of enrollment or at the time the contract or evidence of coverage is issued and shall be made available upon request or at least annually.

[ 14 VAC 5-211-140 14 VAC 5-211-130 ]. Extension of benefits [ for total disability ].

A. A group contract issued by a health maintenance organization shall contain a reasonable extension of benefits upon discontinuance of the group contract with respect to members who become totally disabled while enrolled under the contract and who continue to be totally disabled at the date of discontinuance of the contract.

B. Upon payment of premium, coverage shall remain in full force and effect for a reasonable period of time not less than 180 days, or until the member is no longer totally disabled, or a succeeding carrier elects to provide replacement coverage to that member without limitation as to the disabling condition.

C. Upon termination of the extension of benefits, the enrollee shall have the right to convert [ or continue ] coverage as provided for in [ subsection A of this section 14 VAC 5-211-70 ].

[ D.  The provisions of this section shall not apply to contracts entered into by any health maintenance organization that has contracted with the Virginia Department of Medical Assistance Services to provide health care services to recipients of medical assistance services pursuant to Title XIX of the Social Security Act, as amended, or to individuals covered by the Family Access to Medical Insurance Security Insurance (FAMIS) plan developed pursuant to Title XXI of the Social Security Act, as amended. ]
[ 14 VAC 5-211-150 14 VAC 5-211-140 ]. Freedom of choice.

A. At the time of enrollment an enrollee shall have the right to select a primary care physician from among the health maintenance organization's affiliated primary care physicians, subject to availability.

B. An enrollee who is dissatisfied with his primary care physician shall have the right to select another primary care physician from among the health maintenance organization's affiliated primary care physicians, subject to availability. The health maintenance organization may impose a reasonable waiting period for this transfer.

[ 14 VAC 5-211-160 14 VAC 5-211-150 ]. Grievance procedure.

A. A health maintenance organization shall establish and maintain a grievance or complaint system to provide reasonable procedures for the prompt and effective resolution of written complaints in accordance with Chapter 5 (§ 32.1-137.1 et seq.) of Title 32.1 and Chapters 58 (§ 38.2-5800 et seq.) and 59 (§ 38.2-5900 et seq.) of Title 38.2 of the Code of Virginia.  A record of all written complaints shall be maintained for the period specified in § 38.2-511 of the Code of Virginia.

B. Pending the resolution of a written complaint filed by a subscriber or enrollee, coverage may not be terminated for the subscriber or enrollee for any reason that  is the subject of the written complaint, except where the health maintenance organization has in good faith made an effort to resolve the complaint and coverage is being terminated in accordance with 14 VAC 5-211-230.

PART IV.

SERVICES.

[ 14 VAC 5-211-170 14 VAC 5-211-160 ]. Basic [ and limited ] health care services.

[ A. ] A health maintenance organization shall provide, or arrange for the provision of, as a minimum, basic health care services [ or limited health care services in accordance with the health maintenance organization's license. B. Basic health care. These ] services shall include the following:

1. Inpatient hospital and physician services. Medically necessary hospital and physician services affording inpatient treatment to enrollees in a licensed hospital for a minimum of 90 days per contract or calendar year.  Hospital services include room and board; general nursing care; special diets when medically necessary; use of operating room and related facilities; use of intensive care unit and services; x-ray, laboratory, and other diagnostic tests; drugs, medications, biologicals, anesthesia, and oxygen services; special duty nursing when medically necessary; short-term physical therapy, radiation therapy, and inhalation therapy; administration of whole blood and blood plasma; and short-term rehabilitation services. Physician services include medically necessary health care services performed, prescribed, or supervised by physicians within a hospital for registered bed patients;

2. Outpatient medical services. Medically necessary health care services performed, prescribed or supervised by physicians for enrollees, which may be provided in a nonhospital based health care facility, at a hospital, in a physician's office, or in the enrollee's home, and shall include consultation and referral services. Outpatient medical services shall also include diagnostic services, treatment services, short-term physical therapy and rehabilitation services the provision of which the health maintenance organization determines can be expected to result in the significant improvement of a member's condition within a period of 90 days, laboratory services, x-ray services, and outpatient surgery;

3. Diagnostic laboratory and diagnostic and therapeutic radiologic services;

4. Preventive health services. Services provided with the goal of early detection and minimization of the ill effects and causes of disease or disability, including well-child care from birth, eye and ear examinations for children age 17 and under to determine the need for vision and hearing correction, periodic health evaluations, and immunizations;

5. In-area and out-of-area emergency services, including medically necessary ambulance services, available on an inpatient or an outpatient basis 24 hours per day, seven days per week;

[ 6. Medically necessary obstetrical services, including prenatal and postpartum care, to the extent these services otherwise qualify in this section; ]
[ 7. 6. ] Medically necessary services for the treatment of biologically based mental illnesses as defined in § 38.2-3412.1:01 of the Code of Virginia. [  Nonbiologically based Treatment for all other ] mental health and substance abuse services shall at a minimum include [ those services mandated for insurance carriers pursuant to Chapter 34 (§ 38.2-3400 et seq.) of Title 38.2 of the Code of Virginia;
a.  Inpatient services or partial hospitalization for an adult for a minimum period of 20 days per enrollee per contract year;

b.  Inpatient services or partial hospitalization for a child or adolescent for a minimum period of 25 days per enrollee per contract year;

c.  Twenty outpatient visits per enrollee per contract year.  A medication management visit shall be covered in the same manner as a medication management visit for the treatment of a physical illness and shall not be counted as an outpatient treatment visit in the calculation of the benefit set forth is this subdivision. 

The limits of the benefits set forth in this subdivision shall not be more restrictive than for any other illness, however, the coinsurance applicable to any outpatient visit beyond the first five visits covered per contract year shall not exceed 50%.  If all covered expenses for outpatient services apply toward any deductible required by a policy or contract, the visit shall not count toward the outpatient visit benefit maximum set forth in the policy or contract.  Definitions set forth in § 38.2-3412.1 of the Code of Virginia shall be applicable to terms used in this subsection. ]
[ 8. 7. ]  Medically necessary dental services as a result of accidental injury [ , regardless of the date of such injury ].  Contracts may require that treatment be sought within 60 days of the accident for injuries occurring on or after the effective date of coverage.

[ C. Limited health care services, and services not required to be provided as basic health care services, for the purpose of this section, include but are not limited to:

1. Routine eye examinations or refractions, including examinations for astigmatism, myopia, or hyperopia; and eye glasses or contact lenses resulting from routine eye examinations, except as required by subdivision B 4 of this section;

2. Dental services.  Medically necessary dental services as a result of accidental injury shall be included in a limited dental services plan.  Contracts may require that treatment be sought within 60 days of the accident for injuries occurring on or after the effective date of coverage;

3. Prescription drugs; and

4. Long-term physical therapy and rehabilitation. 
14 VAC 5-211-180. Out-of-area services.
In addition to out-of-area emergency services required to be provided as basic health care services, a health maintenance organization may offer to its enrollees indemnity benefits covering out-of-area services. A description of the procedure for obtaining out-of-area services and notification requirements before obtaining these services shall be included in the evidence of coverage as well as a description of restrictions or limitations on out-of-area services.  A health care plan that requires the enrollee to contact the health maintenance organization before obtaining out-of-area services shall provide for emergency telephone consultation on a 24-hour per day, seven-day per week basis. ]
[ 14 VAC 5-211-190 14 VAC 5-211-170 ]. Supplemental health care services.

In addition to the basic health care services required to be provided in [ 14 VAC 5-211-170 B 14 VAC 5-211-160 ], a health maintenance organization may offer to its enrollees any supplemental health care services it chooses to provide. These services may be limited as to time and cost [ and are not subject to copayment and deductible limitations applicable to basic health care services ].

[ 14 VAC 5-211-180.  Out-of-area services.

In addition to out-of-area emergency services required to be provided as basic health care services, a health maintenance organization may offer to its enrollees indemnity benefits covering out-of-area services. A description of the procedure for obtaining out-of-area services and notification requirements before obtaining these services shall be included in the evidence of coverage as well as a description of restrictions or limitations on out-of-area services.  A health care plan that requires the enrollee to contact the health maintenance organization before obtaining out-of-area services shall provide for emergency telephone consultation on a 24-hour per day, seven-day per week basis.
14 VAC 5-211-190.  Limited health care services.

A health maintenance organization offering only limited health care services shall provide, or arrange for the provision of, at least one of the following services:

1. Dental care services; 

2. Vision care services; 

3. Mental health services; 

4.  Substance abuse services;

5. Pharmaceutical services;

6. Other services as may be determined by the commission. ]
14 VAC 5-211-200. Essential and standard benefit plans.

Health maintenance organizations offering the essential or standard health benefit plans shall offer the benefits specified in 14 VAC 5-234-50 and 14 VAC 5-234-60 for these plans.

PART V.

DISCLOSURE AND PROHIBITIONS.

14 VAC 5-211-210. Disclosure requirements.

A. A subscriber shall be entitled to an evidence of coverage under a health care plan provided by a health maintenance organization established or operating in this Commonwealth, including any amendments to it. The evidence of coverage [ excluding the identification card ] shall be delivered or issued for delivery within a reasonable period of time after enrollment, but not more than 60 days from the later of the effective date of coverage or the date on which the health maintenance organization is notified of enrollment. [ The identification card shall be delivered or issued for delivery within 15 days from the later of the effective date of coverage or the date on which the health maintenance organization is notified of enrollment. ]
B. An evidence of coverage delivered or issued for delivery shall contain the following:

1. The name, address, and telephone number of the health maintenance organization;

2. The health care services and other benefits to which the enrollee is entitled under the health care plan;

3. Exclusions or limitations on the services, kind of services, benefits, or kind of benefits to be provided, including any deductible or copayment features;

4. Where and in what manner information is available as to how services may be obtained;

5. The effective date and the term of coverage;

6. The total amount of payment for health care services and any indemnity or service benefits that the enrollee is obligated to pay with respect to individual contracts, or an indication whether the plan is contributory or noncontributory for group certificates;

7. A description of the health maintenance organization's method of resolving enrollee complaints, including a description of any arbitration procedure if complaints and grievances may be resolved through a specified arbitration agreement;

8. A list of providers and a description of the service area that shall be provided with the evidence of coverage if the information is not given at the time of enrollment;

9. The right of an enrollee to convert to an individual contract issued by the health maintenance organization [ or to continue group coverage, as applicable ], including the terms and conditions under which coverage may be converted [ or continued ];

10. The terms and conditions under which coverage may be terminated;

11. Coordination of benefits provisions, if applicable;

12. Assignment restrictions in the contract;

13. The health maintenance organization's procedure for filing claims, including any requirements for notifying the health maintenance organization of a claim and requirements for filing proof of loss;

14. The health maintenance organization's eligibility requirements, including the conditions under which dependents may be added and the limiting age for dependents and subscribers covered under an individual or group contract;

15. An incontestability clause that states that, in the absence of fraud, all statements made by a subscriber shall be considered representations and not warranties and that no statement shall be the basis for voiding coverage or denying a claim after the contract has been in force for two years from its effective date, unless the statement was material to the risk and was contained in a written application;

16. A provision that the contract or evidence of coverage and any amendments to it constitutes the entire contractual agreement between the parties involved and that no portion of the charter, bylaws, or other document of the health maintenance organization shall constitute part of the contract unless it is set forth in full in the contract; and

17. Except for an evidence of coverage that does not provide for the periodic payment of premium or for the payment of any premium, a provision [ for a 31-day grace period for the payment of any premium falling due after the first premium during which coverage remains in effect, including a statement that if payment is not received within the 31 days, coverage may be cancelled after the 31st day and the terminated members may be held liable for the health maintenance organization's cost of services received during the grace period that the contract holder is entitled to a grace period of not less than 31 days for the payment of any premium due except the first premium.  The provision shall also state that during the grace period the coverage shall continue in force unless the contract holder has given the health maintenance organization written notice of discontinuance in accordance with the terms of the contract and in advance of the date of discontinuance.  The contract may provide that the contract holder shall be liable to the health maintenance organization for the payment of a pro rata premium for the time the contract was in force during the grace period ].
14 VAC 5-211-220. Exclusions for preexisting conditions.

In addition to the limitations on preexisting conditions exclusions set forth in §§ 38.2-3432.3 and 38.2-3514.1 of the Code of Virginia, a health maintenance organization shall not exclude or limit health care services for a preexisting condition when the enrollee transfers coverage from one health care plan to another during open enrollment or when the enrollee converts coverage under his conversion option, except to the extent that a preexisting condition limitation or exclusion remains unexpired under the original contract. Any required probationary or waiting period is deemed to commence on the effective date for individual coverage, and on the enrollment date of the contract for group coverage.

14 VAC 5-211-230. Reasons for termination.

A. A health maintenance organization shall not terminate an enrollee's coverage for services provided under a health maintenance organization contract except for one or more of the following reasons:

1. Failure to pay the amounts due under the contract, including failure to pay a premium [ or copayment ] required by the contract as shown in the contract or evidence of coverage;

2. Fraud or [ deception material misrepresentation in enrollment or ] in the use of services or facilities;

3. Material violation of the terms of the contract;

4. Failure to meet the eligibility requirements under a group contract, provided that a conversion [ or continuation ] option is offered;

5. Termination of the group contract under which the enrollee was covered; or

6. Other good cause as agreed upon in the contract between the health care plan and the group or the subscriber.  Coverage shall not be terminated on the basis of the status of the enrollee's health or because the enrollee has exercised his rights under the plan's grievance system by registering a complaint against the health maintenance organization. Failure of the enrollee and the primary care physician to establish a satisfactory relationship shall not be deemed good cause unless the health maintenance organization has in good faith made an effort to provide the opportunity for the enrollee to establish a satisfactory patient-physician relationship, including assigning the enrollee to other primary care physicians from among the organization's [ affiliated participating ] providers.

B. A health maintenance organization shall not terminate coverage for services provided under a contract without giving the subscriber written notice of termination, effective at least 31 days from the date of mailing or, if not mailed, from the date of delivery, except that:

1. For termination due to nonpayment of premium, the grace period as required in 14 VAC 5-211-210 B 17 shall apply;

2. For termination due to nonpayment of premium by an employer, the notice provisions required in § 38.2-3542 C of the Code of Virginia shall apply;

3. For termination due to activities that endanger the safety and welfare of the health maintenance organization or its employees or providers, immediate notice of termination may be given; or

4. For termination due to change of eligibility status, immediate notice of termination may be given.

14 VAC 5-211-240. Unfair discrimination.

A. A health maintenance organization shall not unfairly discriminate against an enrollee on the basis of the age, sex, health status, race, color, creed, national origin, ancestry, religion, marital status, or lawful occupation of the enrollee, or because of the frequency of utilization of services by the enrollee. However, nothing shall prohibit a health maintenance organization from setting rates or establishing a schedule of charges in accordance with relevant actuarial data.

B. A health maintenance organization shall not unreasonably discriminate against physicians as a class or any class of providers listed in § 38.2-4221 of the Code of Virginia when contracting for specialty or referral practitioners, provided the plan covers services that the class of providers are licensed to render. Nothing in this section shall prevent a health maintenance organization from selecting, in the judgment of the health maintenance organization, the number of providers necessary to render the services offered by the health maintenance organization, or from limiting certain specialty services to particular types of practitioners, provided these services are within the scope of their license.

PART VI.

GENERAL PROVISIONS.
14 VAC 5-211-250. Conformity with state law.

A contract or evidence of coverage that contains a provision that conflicts with the requirements of this chapter or the provisions of Chapter 43 (§ 38.2-4300 et seq.) or Chapter 58 (§ 38.2-5800 et seq.) of Title 38.2 of the Code of Virginia shall not be rendered invalid but shall be construed and applied as if it were in full compliance with the requirements of this chapter and Chapters 43 and 58 of Title 38.2 of the Code of Virginia.

14 VAC 5-211-260. Penalties.

Any violation of this chapter shall be punished pursuant to § 38.2-218 of the Code of Virginia and any other applicable law of this Commonwealth.

14 VAC 5-211-270. Controversies involving contracts.

The commission shall have no jurisdiction to adjudicate controversies between a health maintenance organization and its enrollees.  A breach of contract shall not be deemed a violation of this chapter.

14 VAC 5-211-280. Severability.

If any provision of this chapter or its application to any person or circumstance is for any reason held to be invalid, the remainder of the chapter and the application of the provisions to other persons or circumstances shall not be affected.
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