FAST-TRACK REGULATIONS

Section 2.2-4012.1 of the Code of Virginia provides an exemption from certain provisions of the Administrative Process Act for agency regulations deemed by the Governor to be noncontroversial.  To use this process, Governor's concurrence is required and advance notice must be provided to certain legislative committees.  Fast-track regulations will become effective on the date noted in the regulatory action if no objections to using the process are filed in accordance with § 2.2-4012.1.

Fast-Track Regulations

Fast-Track Regulations


TITLE 9. ENVIRONMENT

VIRGINIA WASTE MANAGEMENT BOARD

Title of Regulation:  9 VAC 20-80. Solid Waste Management Regulations (amending 9 VAC 20-80-790).

Statutory Authority:  § 10.1-1402 of the Code of Virginia; 42 USC § 6941 et seq.; 40 CFR Part 258.
Public Hearing Date:  October 11, 2005 - 1 p.m.

Public comments may be submitted until November 18, 2005.

(See Calendar of Events section

for additional information)

Effective Date: December 19, 2005.
Agency Contact:  Michael J. Dieter, Department of Environmental Quality, P.O. Box 10009, Richmond, VA 23240, telephone (804) 698-4146, FAX (804) 698-4327, or 
e-mail mjdieter@deq.virginia.gov.

Basis:  40 CFR Part 258 provides the federal authority for the criteria for municipal solid waste landfills.

Section 10.1-1402 of the Virginia Waste Management Act authorizes the Waste Management Board to supervise and control waste management activities in the Commonwealth and to promulgate regulations necessary to carry out its powers and duties.  
Purpose:  Currently the department prepares the radio advertisement as required in 9 VAC 20-80-790 B 3 c.  The Solid Waste Management Permit Application Fees and Annual Fees regulation (9 VAC 20-90-70C) requires the applicant for a variance to arrange for and bear the cost of the radio broadcast.
The radio broadcast is not required in the Code of Virginia.  Other advertising methods are more effective than radio advertisement.  Many radio stations will not run this type of advertising other than as a public service announcement.  As such the stations will not guarantee that the radio advertisement will be run at a specific time and will not certify that the advertisement has been run.  Many times, it is not clear which radio station would provide the most effective advertisement in a given area.  This results in the radio broadcast placing an unnecessary burden on the regulated community and the department.

Print advertisement and announcements on the department's website are more effective methods to advertise variances to the regulations and are consistent with the advertising done for the processing of permits, licenses, or variances in other media.  Under the solid waste regulations, the variance process is the only one that requires a radio advertisement.
During the past year DEQ has been working with the regulated community to develop more effective methods of public involvement. DEQ is working with citizen groups to provide information on a project sooner in the permitting process, work more directly with citizen groups, and facilitate the disbursement of information about upcoming projects to the general public.  DEQ will continue to work to improve public involvement in DEQ decision making.
Substance:  The requirement for a radio broadcast will be removed from 9 VAC 20-80-790 B 3 c.
Issues:  The radio advertisement is only used for variance applications.  The department has no control when an advertisement will be run.  A radio station will typically run an advertisement at a time when it will not interfere with their normal programming at a time when few citizens will be in a position to benefit from the announcement.  The regulations will still require variances to be advertised using print advertising in the locality of the activity.  DEQ is working with citizen groups to provide more effective public involvement for all media.

The advantage to the Commonwealth is to remove a burdensome requirement that is not specifically required in the Code of Virginia.  Other types of advertising are more effective.
Rationale for Using Fast-Track Process:  A radio broadcast is not an effective method of advertising a variance to the regulations.  The radio advertisement is an unnecessary burden for both the applicant and the department.  The fast-track process will expedite the elimination of the requirement without being part of another extensive revision of the regulations.
Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation.  The Virginia Waste Management Board (board) proposes to eliminate the regulatory provision that requires radio advertisement of tentative decisions to grant or deny applications for variance from solid waste management regulations.

Estimated economic impact.  Current regulation requires that entities applying for variance from solid waste management regulation arrange for, and bear the cost of, a radio advertisement announcing the tentative outcome of their application. The board proposes to eliminate this requirement because:

· Neither federal nor state code contains any provision that would mandate radio advertisement of variance decisions.

· Many radio stations refuse to run these advertisements except as public service announcements with no guarantees as to when they will run and no certification that they have run. 

· Advertisements in local newspapers are more easily tracked, are more likely to reach a wider portion of the public and will still be required. In addition, the Department of Environmental Quality (DEQ) maintains a website where the public can read about all regulatory actions including those involving applications for variance. DEQ also maintains an email list to inform the public of regulatory actions. 

It is worth noting that this proposed change is technical and does not affect the environmental standards that must be maintained under current regulation nor does it eliminate the requirement that the public receive notification of variance applications. There is no indication that the public will be harmed by the proposed regulatory change as there is no indication that these ads were even minimally useful as a method of information propagation. DEQ staff report that they have never received any public comments about variance applications because of radio advertisement. As noted above, the more effective means of informing the public will still be employed.

Radio advertisement adds between $15 and $250 to the accounting cost of obtaining a variance. In addition, affected businesses and individuals must spend their time and energy, both of which have economic value, booking ad time. Eliminating the requirement for radio advertisement will make the variance process less costly and burdensome for the regulated community.

Businesses and entities affected.  The proposed regulation will affect all businesses and entities who submit applications for variance from solid waste management regulation. Approximately 25 applications per year are processed by DEQ.

Localities particularly affected.  All localities in Virginia will be affected by the proposed regulation.

Projected impact on employment.  The proposed regulation is not likely to have a discernable effect on employment in Virginia. While there will be an economic benefit for variance seekers who will no longer have to spend their time and money arranging radio advertisement; that benefit, $15 plus to $250 plus1 for each variance application, is too small to affect employment.

Effects on the use and value of private property.  The proposed regulation changes the variance process in a very minimal, albeit worthwhile, way. Insofar as costs associated with applying for a variance are reduced, the value of the business making the application will increase.

Small businesses: reporting, recordkeeping, & administrative costs.  The proposed regulation will eliminate administrative costs associated with finding and paying for radio advertisement during the variance process. These costs are comprised of the advertisement air time, which can range between $15 and $250, and the value attached to time spent booking the ad and verifying that it has run.

Small businesses: alternative method that minimizes adverse impact.  The proposed regulation decreases rather than increases the compliance burden for the regulated community.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The department has reviewed the economic impact analysis prepared by the Department of Planning and Budget and has no comment.

Summary:

The proposed amendment removes the requirement to conduct a radio advertisement of a tentative decision to grant or deny a variance petition from solid waste management regulations.
9 VAC 20-80-790. Administrative procedures.

A. Submission of petition.

1. General petitioning requirements.  All petitions submitted to the director shall include:

a. The petitioner's name and address;

b. A statement of petitioner's interest in the proposed action;

c. A description of desired action and a citation to the regulation from which a variance is requested;

d. A description of need and justification for the proposed action;

e. The duration of the variance, if applicable;

f. The potential impact of the variance on public health or the environment;

g. Other information believed by the applicant to be pertinent; and

h. The following statements signed by the petitioner or his authorized representative:

"I certify that I have personally examined and am familiar with the information submitted in this petition and all attached documents, and that, based on my inquiry of those individuals immediately responsible for obtaining the information, I believe that the submitted information is true, accurate, and complete.  I am aware that there are significant penalties for submitting false information, including the possibility of fine and imprisonment."

i. In accordance with the provisions of § 10.1-1408.1 B of the Code of Virginia, no application for a variance allowing a category 2 landfill to expand or increase 

capacity shall be allowed without providing local government certification and disclosure information in accordance with the provisions of 9 VAC 20-80-500.

2. Additional requirements for petitions under 9 VAC 20-80-740.  In addition to the general information required of all petitioners under subdivision 1 of this subsection:

a. To be successful the petitioner shall address the applicable standards and criteria listed in 9 VAC 20-80-740 C.

b. For petitions submitted under 9 VAC 20-80-740 B 4 the following additional information is required:

(1) A description of the waste and an estimate of the average and maximum monthly and annual quantities of waste covered by the petition;

(2) A description of the methodologies and equipment used to obtain representative samples and analyses, to include:

(a) The name and address of the laboratory facility performing the sampling on tests of the waste, if different from that of the petitioner;

(b) The qualifications of the persons sampling and testing the wastes;

(c) The dates of sampling and testing;

(d) A description of sample handling and preparation techniques, including techniques used for extraction, containerization and preservation of samples; and

(e) A description of the tests performed and the results obtained.

(3) The description of the reclamation processes.

3. Additional requirements for petitions under 9 VAC 20-80-750.  In addition to the general information required of all petitioners under subdivision 1 of this subsection, the petitioner shall submit:

a. An explanation of the applicant's particular situation which prevents the facility from achieving compliance with the cited regulation;

b. Other information as may be required by the department.

B. Petition processing.

1. After receiving a petition that includes the information required in subsection A of this section, the director will determine whether the information received is sufficient to render the decision.  If the information is deemed to be insufficient, the director will specify additional information needed and request that it be furnished.

2. The petitioner may submit the additional information requested, or may attempt to show that no reasonable basis exists for the request for additional information.  If the director agrees that no reasonable basis exists for the request for additional information, he will act in accordance with subdivision 3 of this subsection.  If the director continues to believe that a reasonable basis exists to require the submission of such information, he will proceed with the denial action in accordance with the Virginia Administrative Process Act.

3. After the petition is deemed complete:

a. The director will make a tentative decision to grant or deny the petition;

b. In case that petition may be tentatively denied, the director will offer the petitioner the opportunity to withdraw the petition, submit additional information, or request the director to proceed with the evaluation;

c. Unless the petition is withdrawn, the director will issue a draft notice tentatively granting or denying the application.  Notification of this tentative decision will be provided by newspaper advertisement and radio broadcast in the locality where the applicant is located.  The director will accept comment on the tentative decision for 30 days.

d. Upon a written request of any interested person, the director may, at his discretion, hold an informal fact finding meeting described in Article 3 (§ 2.2-4019 et seq.) of the Virginia Administrative Process Act.  A person requesting a hearing shall state the issues to be raised and explain why written comments would not suffice to communicate the person's views.  The director may in any case decide on his own motion to hold such a meeting.

e. After evaluating all public comments the director will, within 15 days after the expiration of the comment period:

(1) Notify the applicant of the final decision; and

(2) Notify all persons who commented on the tentative decision.

C. Petition resolution.

1. In the case of a denial, the petitioner has a right to request a formal hearing to challenge the rejection.

2. If the director grants a variance request, the notice to the petitioner shall provide that the variance may be terminated upon a finding by the director that the petitioner has failed to comply with any variance requirements.

VA.R. Doc. No. R06-03; Filed August 31, 2005, 10:49 a.m.

1 The plus here represents value associated with time spent arranging for radio advertisement as well as time spent trying to verify that that advertisement has run.
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