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Proposed Regulations
Proposed Regulations

TITLE 16. LABOR AND EMPLOYMENT

SAFETY AND HEALTH CODES BOARD

Title of Regulation:  16 VAC 25-55. Financial Responsibility of Boiler and Pressure Vessel Contract Fee Inspectors (adding 16 VAC 25-55-10 and 16 VAC 25-55-20).

Statutory Authority:  § 40.1-51.9:2 of the Code of Virginia.
Public Hearing Date:  N/A -- Public comments may be submitted until February 25, 2006.
(See Calendar of Events section

for additional information)

Agency Contact:  Fred P. Barton, Director, Boiler Safety Compliance, Department of Labor and Industry, Powers Taylor Building, 13 South Thirteenth Street, Richmond, VA 23219, telephone (804) 786-3169, FAX (804) 371-2324, or e-mail fred.barton@doli.virginia.gov.

Basis:  The Safety and Health Codes Board is authorized by § 40.1-51.9:2 C of the Code of Virginia to "…promulgate regulations requiring contract fee inspectors, as a condition of their doing business in the Commonwealth, to demonstrate financial responsibility sufficient to comply with the requirements of this chapter.  Regulations governing the amount of any financial responsibility required by the contract fee inspector shall take into consideration the type, capacity and number of boilers or pressure vessels inspected or certified."
Purpose:  The purpose of the proposed regulation is to set minimum aggregate limits for coverage or other means provided for in the Code of Virginia and approved by the board to ensure the financial responsibility of boiler and pressure vessel contract fee inspectors operating in the Commonwealth.  The intent of this financial responsibility is to assure additional protection to the public, including compensation to third parties, in cases where there is bodily injury and property damage resulting from, or directly relating to, a contract fee inspector’s negligent inspection or recommendation for certification of a boiler or pressure vessel.

Substance:  This regulation provides financial requirements for certified contract fee inspectors that include documentation of financial responsibility; failure of the contract fee inspector to provide such documentation; approval of required documentation by the Chief Inspector; notification of Chief Inspector by contract fee inspector before the effective date of a change, expiration, or cancellation of any instrument of insurance, guaranty or surety or self-insurance.  Provisions are also included concerning the expiration of acceptance of proof of financial responsibility and for application for renewal of acceptance of proof of financial responsibility.

Issues:  Employers, employees and the general public would be compensated up to the level of the required financial responsibility in cases of bodily injury and property damage resulting from or directly related to a contract fee inspector’s negligent inspection or recommendation for certification of a boiler or pressure vessel.  It is anticipated that any additional costs to the contract fee inspector as a result of the requirements of this proposed regulation would be passed on to the boiler or pressure vessel owner who is the end user of the service. The benefit of these changes will be to insure a minimum level of indemnification in cases involving bodily injury and property damage resulting from, or directly relating to, a contract fee inspector’s negligent inspection or recommendation for certification of a boiler or pressure vessel.

Under this regulation, contract fee inspectors would be required to indemnify boiler and pressure vessel owners for any bodily injury and property damage resulting from or directly related to an inspector’s negligent inspection or recommendation for certification of a boiler or pressure vessel.  Contract fee inspectors would be required to provide documentation of their means of indemnification at the time of their certification or before performing inspections and at renewal of the instrument of insurance, guaranty, surety or self-insurance.  No significant impact on the department is anticipated beyond the cost to promulgate the regulation.

There are no disadvantages to the public or to the Commonwealth.

Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation.  The Safety and Health Codes Board (board) proposes that contract fee inspectors be required to indemnify boiler and pressure vessel owners against losses resulting from negligent inspection or recommendation for certification.

Estimated economic impact.  The General Assembly has mandated that contract fee inspectors:

"…maintain evidence of their financial responsibility, including compensation to third parties, for bodily injury and property damage resulting from, or directly related to, an inspector’s negligent inspection of or recommendation for certification of a boiler or pressure vessel."

In order to implement the General Assembly’s mandate, the board has been authorized to promulgate appropriate regulation. The regulation that the board proposes enumerates acceptable methods of ensuring fee inspector financial responsibility, sets time frames during which inspectors must provide proof of guaranty and sets minimum aggregate financial responsibility limits that vary in steps with the market share held by an inspector or inspection company.

Per legislative mandate, the proposed regulation allows contract fee inspectors leeway to choose an acceptable instrument of financial responsibility that best suits their needs. Contract fee inspectors may choose to obtain specific liability or errors and omissions insurance, a surety bond, bank guaranty or may choose to self insure by holding assets in an amount equal to  their mandated minimum financial responsibility limit. They may also choose to meet their total responsibility limits by holding several instruments that together meet that limit. For instance, a contract fee inspector may partially self insure and cover the rest of his responsibility limit by purchasing a surety bond. Given that the number of contract fee inspectors is so small and that there is not a well developed market for insurance instruments to cover them in the case of negligent inspection, the proposed regulation will allow contract fee inspectors to minimize the cost of ensuring financial responsibility by choosing among these competing instruments.

Current contract fee inspectors will be required to provide proof that they have indemnified boiler and pressure vessel owners against losses caused by negligent inspection and certification within 90 days of the promulgation of the proposed regulation. New contract fee inspectors will be required to provide proof of indemnification within 30 days of certification and before performing inspections. All contract fee inspectors will be required to provide proof of indemnification when their indemnification instrument is renewed or when they change their method of indemnification.

The proposed regulation defines market share as the percentage of total revenue for inspection of boiler and pressure vessels that is generated by an inspector or agency and mandates minimum guaranty limits that vary in steps with an inspector’s or agency’s market share. The proposed steps would require that contract fee inspectors or agencies that have a market share of less than 1.0% hold at least $500,000 in some instrument of financial responsibility. Inspectors or agencies that have a market share of between 1.0% and 10% would be required to hold a minimum of $1,000,000 and those who have a market share of greater than 10% would be required to hold a minimum of $2,000,000 in some instrument of financial responsibility. There are seven companies that perform boiler and pressure vessel inspections in the Commonwealth. The vast majority of these inspections are performed by one company, American Boiler Inspection Services, Inc. The Department of Labor and Industry (DOLI) estimates that the cost of meeting the requirements of the proposed regulation with errors and omissions insurance will range between $2,500 and $10,000.

Market share percentages for the current year are set using revenue figures from the previous calendar year and so will only be accurate if the boiler inspection market is fairly static from year to year. If the current total market for boiler and pressure vessel inspection grows (or shrinks) and that growth (decline) is unevenly distributed or if individual inspectors or agencies are currently doing considerably more (or considerably less) business in the same sized market then they did during the previous year, then the proposed minimum financial responsibility limits that inspectors and agencies will be required to maintain will not reflect current market conditions. In this case, individual inspectors may be required to hold instruments of financial responsibility that are smaller (or larger) than the proposed regulation intends. This would be particularly problematic for companies that are currently losing business, and revenue, but would still have to maintain larger and more costly guaranties. This market and its players are fairly static right now but this may not always be the case.

Boiler and pressure vessel owners benefit from the proposed regulation in that they will now be required to be indemnified against losses stemming from the negligent behavior of third party contract fee inspectors.

Businesses and entities affected.  The proposed regulation will affect all fee inspectors and fee inspector companies currently operating in the Commonwealth. Individuals who wish to be fee inspectors but are not currently licensed would also be affected. There are currently 14 fee inspectors licensed by the Commonwealth.

Localities particularly affected.  The proposed regulation will affect all localities in the Commonwealth.

Projected impact on employment.  The proposed regulation may have the effect of suppressing supply-side entry into the fee inspection market since the cost associated with mandatory insurance limits may serve as a barrier to entry. Since all existing fee inspection companies maintain insurance levels at least as high as those required by the proposed regulation, there is likely to be no impact on employment in the insurance industry.

Effects on the use and value of private property.  The market for fee inspection errors and omissions insurance is not well developed or large. If the few insurance companies that currently write this type of policy decide to stop, fee inspection companies may have no choice but to shut down operations. None of the fee inspection companies contacted by DPB have assets valuable enough to allow them to self insure for the limits mandated by the proposed regulation. However, since all existing fee inspection companies maintain insurance levels at least as high as those required by the proposed regulation, there is likely to be no immediate impact on the use or value of the property of fee inspectors or fee inspection companies.

Small businesses: reporting, recordkeeping, and administrative costs.  The proposed regulation requires contract fee inspectors to provide proof of indemnification at least annually. Contract fee inspectors will have to spend a small amount of their time copying and mailing their certificate of insurance or proof of other indemnification and will have to pay the associated copy and postage fees.
Small businesses: alternative method that minimizes adverse impact.  The proposed regulation effectively minimizes the adverse impact on the regulated community given the constraints mandated by the Legislature.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The agency concurs with the economic impact analysis.

Summary:

This proposed regulation requires contract fee inspectors operating in the Commonwealth to demonstrate financial responsibility for bodily injury and property damage resulting from, or directly relating to, an inspector’s negligent inspection or recommendation for certification of a boiler or pressure vessel.  Financial responsibility in the form of insurance, guaranty, surety, or self-insurance will be required as follows:

Aggregate limits of $500,000 for any contract fee inspector with less than 1.0% market share; $1 million for those with 1.0% up to and including 10% market share; and $2 million for those with more than 10% market share or any contract fee inspector that employs or has an arrangement with other contract fee inspectors.

This regulation includes definitions of "market share" and "contract fee inspection agency."  The regulation also clarifies the coverage when a contract fee inspector is working for a contract fee inspection company, as well as to how the aggregate limits apply to contract fee inspection companies.

CHAPTER 55.

FINANCIAL REQUIREMENTS FOR BOILER AND PRESSURE  VESSEL

CONTRACT FEE INSPECTORS.

16 VAC 25-55-10. Definitions.

The following words and terms, "board," "boiler," "Chief Inspector" and "pressure vessel," when used in this chapter, shall have the same meanings as defined in 16 VAC-25-50-10 unless the context clearly indicates otherwise.

"Contract fee inspector" means any certified boiler inspector contracted to inspect boilers or pressure vessels on an independent basis by the owner or operator of the boiler or pressure vessel.

"Contract fee inspection agency" means a company that directly employs contract fee inspectors or has contractual arrangements with other contract fee inspectors for the purpose of providing boiler and pressure vessel inspections to the general public.

"Market share" means a fraction, (i) the numerator of which is the total fees charged by the inspector or agency under 16 VAC 25-50-150 for conducting power boiler and high temperature water boiler, heating boiler, and pressure vessel inspections in the most recent calendar year and (ii) the denominator of which is the total fees charged by all inspectors and agencies under 16 VAC 25-50-150 for conducting power boiler and high temperature water boiler, heating boiler, and pressure vessel inspections in the most recent calendar year.

16 VAC 25-55-20. Financial requirements.

A. Current certified contract fee inspectors shall provide documentation of financial responsibility to the Chief Inspector for approval [within 90 days of the effective date of this regulation] in such form as required by the Chief Inspector.

Contract fee inspectors initially certified following [the effective date of this regulation] shall provide such documentation to the Chief Inspector within 30 days following the issuance of the certification of the contract fee inspector.  The Chief Inspector may revoke a contract fee inspector’s inspector identification card as described in 16 VAC 25-50-70 for failure to provide documentation of financial responsibility within the required timeframe.

B. Financial responsibility of a contract fee inspector shall be demonstrated by maintenance of an instrument of insurance, guaranty, surety or by self-insurance, individually or in any combination thereof, for the purpose of compensation to third parties, for bodily injury and property damage resulting from, or directly relating to, an inspector’s negligent inspection or recommendation for certification of a boiler or pressure vessel as follows:

1. An aggregate limit of $500,000 or more for any contract fee inspector or contract fee inspection agency with less than 1.0% market share;

2. An aggregate limit of $1 million or more for any contract fee inspector or contract fee inspection agency from 1.0% up to and including 10% market share; and

3. An aggregate limit of $2 million or more for any contract fee inspector or contract fee inspection agency with more than 10% market share.

Contract fee inspectors may be covered under an instrument or instruments of insurance, guaranty, surety or the self-insurance of their employer or a company on behalf of which they have a contractual arrangement to provide boiler and pressure vessel inspections.  To be acceptable as proof of financial responsibility for inspections not conducted for the benefit of their employer or company with which the inspector has a contractual arrangement, such instrument, instruments or self-insurance must also cover the contract fee inspector for such inspections. Where contract fee inspectors are not covered for inspections conducted on their own behalf under the instrument of insurance, guaranty, surety or self-insurance of their employer or company with which they have a contractual arrangement, they must provide a separate instrument that covers such inspections.

Contract fee inspectors who elect to self-insure for the full amount of their financial responsibility under this regulation shall maintain assets of an amount sufficient to cover the  full minimum liability amount in regulation for his level of market share and shall provide audited financial statements showing total assets and liabilities.

Contract fee inspectors who elect to partially self-insure shall maintain assets in an amount sufficient to cover the stated partial liability amount and shall provide audited financial statements showing their total assets and liabilities.  Such assets shall be held in combination with an instrument or instruments of insurance, guaranty, or surety to provide a total amount sufficient to cover the minimum liability amount in regulation for his level of market share.  They shall provide copies of such documents to the Chief Inspector.

Aggregate limits approved at such time shall remain in effect until the occurrence of an event described in subsection E of this section.

C. Within 30 days of receipt of documentation of financial responsibility submitted by a contract fee inspector for the purpose of complying with these regulations, the Chief Inspector shall issue a determination to the contract fee inspector as to whether the documentation provided is acceptable.  Documentation approval by the Chief Inspector is a requirement to operate as a contract fee inspector within the Commonwealth of Virginia.

D. A contract fee inspector shall notify the Chief Inspector at least 30 days before the effective date of any change in coverage, expiration, or cancellation of an instrument of insurance, guaranty, surety or self-insurance.  In the case of self-insurance, the contract fee inspector shall notify the Chief Inspector immediately upon such time as he can no longer maintain self-insurance at the required limit and has not secured insurance, guaranty or a surety to cover his liability to the required limit.

E. Acceptance of proof of financial responsibility shall expire on the effective date of any change in the inspector’s instrument of insurance, guaranty or surety, or the expiration date of the inspector’s certification whichever is sooner.  Application for renewal of acceptance of proof of financial responsibility shall be filed at least 30 days before.

VA.R. Doc. No. R04-68; Filed November 30, 2005, 2:13 p.m.
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