FAST-TRACK REGULATIONS

Section 2.2-4012.1 of the Code of Virginia provides an exemption from certain provisions of the Administrative Process Act for agency regulations deemed by the Governor to be noncontroversial.  To use this process, Governor's concurrence is required and advance notice must be provided to certain legislative committees.  Fast-track regulations will become effective on the date noted in the regulatory action if no objections to using the process are filed in accordance with § 2.2-4012.1.

Fast-Track Regulations
Fast-Track Regulations

TITLE 13. HOUSING

VIRGINIA MANUFACTURED HOUSING BOARD

Title of Regulation:  13 VAC 6-20. Manufactured Housing Licensing and Transaction Recovery Fund Regulations (amending 13 VAC 6-20-10, 13 VAC 6-20-80, 13 VAC 6-20-120, and 13 VAC 6-20-350).

Statutory Authority:  § 36-85.18 of the Code of Virginia.
Public Hearing Date:  N/A -- Public comments may be submitted until March 28, 2006.

(See Calendar of Events section

for additional information)

Effective Date:  April 12, 2006.
Agency Contact:  Curtis McIver, Associate Director, Virginia Manufactured Housing Board, 501 North Second Street, Richmond, VA 23219, telephone (804) 371-7161, FAX (804) 371-7090.

Basis:  Section 36-85.18 of the Code of Virginia establishes the power and duty of the Virginia Manufactured Housing Board to promulgate regulations in accordance with the APA to carry out the provisions of the chapter.  The authority of the Virginia Manufactured Housing Board to promulgate the regulations is mandatory.

Purpose:  Chapter 430 of the 2005 Acts of Assembly amended § 36-85.16 of the Code of Virginia in the definition of a "new" manufactured home.  Since the regulations promulgated by the board cannot conflict with the Code of Virginia provisions, this amendment is necessary for the regulations to comport with the Code of Virginia.  The purpose of the second amendment is to correct in four locations in the regulations the title of a referenced standard that has been repealed and replaced by the Board of Housing and Community Development.

The amendments to this regulation are made to correlate regulatory definitions to the definitions in statute and to correct and update references within the regulation; therefore, these amendments will not impact public heath, safety or welfare.
Rationale for Using Fast-Track Process:  The rationale for using the fast track process is that the amendments proposed by the board are not discretionary amendments.  The amendment to the definition of "new manufactured home" was adopted by Chapter 430 of the 2005 Acts of Assembly.  The board is simply making the same change to the definition in the regulations.  The Board of Housing and Community Development has previously repealed the Industrialized Building and Manufactured Home Safety Regulations and replaced that regulation with the Manufactured Home Safety Regulations.  This proposed amendment corrects the title and VAC numbers of the referenced regulation.

Substance:  In the definition of "Code," correct the title of the referenced regulation.  In the definition of "New manufactured home" add the language that was added by Chapter 430 of the 2005 Acts of Assembly.  In addition, correct the title and VAC number of the referenced regulation in 13 VAC 6-20-80, 13 VAC 6-20-120 and 13 VAC 6-20-350.

Issues:  The primary advantages to the public will be to have the regulations reference the correct title and VAC number and to have a clear determination of what constitutes a new manufactured home resulting in less confusion for consumers and industry businesses.  There are no known primary disadvantages for the public.

The primary advantages to the agency will be to have regulations that refer to the correct title of referenced documents and that comport with the Code of Virginia.  There are no known primary disadvantages.

Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation.  The Virginia Manufactured Housing Board (board) proposes to amend the regulatory definition of "new manufactured home" to incorporate a change made in the Code of Virginia during the last legislative session. Additionally, the board proposes to change this regulation to eliminate references to another, now repealed, regulation (Industrialized Building and Manufactured Home Safety Regulations) and insert references to the appropriate replacement regulation number and title (13 VAC 5-95, Manufactured Home Safety Regulations).

Estimated economic impact.  During the last few years, the manufactured home industry has been in a downward spiral. Wholesale shipments of manufactured homes fell about 65% nationwide from 1998 to 2004, from 372,000 to 130,802.1 This reduction in wholesale home shipments has mirrored a corresponding decline in retail manufactured home sales. Several sources2 attribute the decline in manufactured home sales to customer base demographics; elderly people on fixed incomes and younger people with low incomes and/or spotty credit records are the most likely purchasers of manufactured homes. During the last economic downturn, these groups had increased home loan default rates even though the housing market in general was a particularly robust bright spot in an otherwise sluggish economy. These increased default rates led to tightening credit requirements in the sector of the lending industry that handles manufactured home loans.

Because of these prevailing dynamics in the manufactured home market, some retail sellers of manufactured homes have gone out of business and had their sales stock resold at wholesale auction to other retail sellers. This sales stock was typically at least several years old. Other retail sellers moved stock that sat unsold for years by wholesale reselling to retail sellers in other states that had less weak manufactured home markets.

Under current regulation and old statute, all these manufactured homes could be sold as new, with all mandatory new home warranties from the manufacturer, so long as they had not been previously sold at the retail level. This has been true for all homes no matter how long the span between the time the home is manufactured and the time it is sold to the end homeowner, and no matter how many times the home has been moved and subjected to wear and tear because of resale at the wholesale level.

Pursuant to legislation passed during the 2005 General Assembly session (Code of Virginia § 36-85.16), the board proposes to place a cap of two years on the time in which a manufactured home can be sold as a new manufactured home at the retail level.

This means that retail purchasers of manufactured homes that are more than two years old will receive more complete information, in the form of written notice of the home’s used status and lack of general warranty, from the retail seller. Although purchasers of homes more than two years old will lose the benefit of a mandatory one year warranty, they will gain the ability to make informed decisions about their purchase. Consumers can use this information, for instance, to negotiate a purchase price that is more appropriate for a used home rather than paying full retail price. They also will be more alert for problems with the home that arise from more frequent movement and use. The proposed regulation is likely to provide a net benefit for retail purchasers of manufactured homes.

The proposed regulatory change is likely to benefit manufacturers of these homes as well. They will not have to cover the repairs of manufactured homes as if they were new when, in reality, they had been subject to wear and tear at the wholesale level for as many as 4 or 5 years.

Retail sellers of manufactured homes will likely lose revenue in the short run because they will have to sell as used homes that they currently market as new. This loss is likely to only be accrued in the short run. In the long run, retail sellers will be motivated to more tightly control their inventory so that homes can be sold in a more timely fashion. This regulatory change is likely to provide a net benefit to the citizens of Virginia.

Businesses and entities affected.  There are 3 factories that produce manufactured homes and operate in the Commonwealth. An additional 50 manufacturers are licensed to sell their homes to retail dealers in Virginia. There are 266 licensed retail sellers of manufactured homes in the Commonwealth. All of these businesses and all retail purchasers of manufactured homes will be affected by this regulatory change.

Localities particularly affected.  All localities in the Commonwealth will be affected by the proposed regulation.

Projected impact on employment.  The proposed regulation’s impact on employment is likely to be slightly negative, at least in the short run. Revenues for retail dealers of manufactured homes are likely to fall in the short run which may lead to fewer employment opportunities in this field. As retail dealers tighten inventories in response to the proposed regulation, wholesale orders are likely to fall which may lead to fewer employment opportunities in factories that produce manufactured homes. This loss will be at least partially offset by decreased costs associated with mandatory warranties that will no longer have to be provided for manufactured homes more than two years old.

Effects on the use and value of private property.  Revenues for retail dealers of manufactured homes are likely to fall in the short run. As retail dealers tighten inventories in response to the proposed regulation, wholesale orders are likely to fall which will decrease revenues for the manufacturers of these homes. This loss will be at least partially offset by decreased costs associated with mandatory warranties that will no longer have to be provided for manufactured homes more than two years old.

Small businesses: costs and other effects.  There are 3 factories that produce manufactured homes and operate in the Commonwealth. An additional 50 manufacturers are licensed to sell their homes to retail dealers in Virginia. There are 266 licensed retail sellers of manufactured homes in the Commonwealth. All of these are small businesses with less than 500 employees. Since the date of manufacture is easily accessible in the paperwork that is already required for a manufactured home sale, there should be no reporting or recordkeeping costs. Retail sellers of manufactured homes will incur minor administrative costs in generating the required notice of used status for the purchaser.

Small businesses: alternative method that minimizes adverse impact.  The proposed regulatory change is mandated by legislative code change and is not subject to alteration by the board.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Department of Housing and Community Development concurs with the economic impact analysis of DPB.

Summary:

Chapter 430 of the 2005 Acts of Assembly amends the definition of "new manufactured home" in the Code of Virginia.  This amendment incorporates the language from the Code of Virginia in the regulations for the definition of "new manufactured home" to address manufactured homes sold from one dealer to another before being sold to a consumer.  If the manufactured home is sold from one dealer to another and then sold to a consumer within two years of the date of manufacture of the home, the home must be sold as a new manufactured home.  If the sale to the consumer occurs more than two years after the date of manufacture of the home, the home must be sold as used and the consumer must be advised, in writing, of the effect of the used status of the home on the warranty issued with the home.

In addition, changes are made to correct references to another regulation that is cited within this regulation.

13 VAC 6-20-10. Definitions.

The following words and terms, when used in this chapter, shall have the following meanings unless the context clearly indicates otherwise.

"Board" means the Virginia Manufactured Housing Board.

"Buyer" means the person who purchases at retail from a dealer or manufacturer a manufactured home for personal use as a residence or other related use.

"Claimant" means any person who has filed a verified claim under Chapter 4.2 (§§ 36-85.16 et seq.) of Title 36 of the Code of Virginia.

"Code" means the appropriate standards of the Virginia Uniform Statewide Building Code and the Industrialized Building and Manufactured Home Safety Regulations adopted by the Board of Housing and Community Development and administered by the Department of Housing and Community Development pursuant to the National Manufactured Housing Construction and Safety Standards Act of 1974 for manufactured homes.

"Dealer/manufacturer sales agreement" means a written contract or agreement between a manufactured housing manufacturer and a manufactured housing dealer whereby the dealer is granted the right to engage in the business of offering, selling, and servicing new manufactured homes of a particular line or make of the stated manufacturer of such line or make. The term shall include any severable part or parts of such sales agreement which separately provides for selling or servicing different lines or makes of the manufacturer.

"Defect" means any deficiency in or damage to materials or workmanship occurring in a manufactured home which has been reasonably maintained and cared for in normal use. The term also means any failure of any structural element, utility system or the inclusion of a component part of the manufactured home which fails to comply with the Code.

"Department" means the Department of Housing and Community Development.

"Director" means the Director of the Department of Housing and Community Development, or his designee.

"Fund" or "recovery fund" means the Virginia Manufactured Housing Transaction Recovery Fund.

"HUD" means the United States Department of Housing and Urban Development.

"Licensed" means the regulant has met all applicable requirements of this chapter, paid all required fees, and been authorized by the board to manufacture or offer for sale or sell manufactured homes in accordance with this chapter.

"Manufactured home" means a structure constructed to federal standards, transportable in one or more sections, which, in the traveling mode is eight feet or more in width and is 40 feet or more in length, or when erected on site, is 320 or more square feet, and which is built on a permanent chassis and designed to be used as a dwelling with or without a permanent foundation when connected to the required utilities, and includes the plumbing, heating, air conditioning, and electrical systems contained therein.

"Manufactured home broker" or "broker" means any person, partnership, association or corporation, resident or nonresident, who, for compensation or valuable consideration, sells or offers for sale, buys or offers to buy, negotiates the purchase or sale or exchange, or leases or offers to lease used manufactured homes that are owned by a party other than the broker.

"Manufactured home dealer" or "dealer" means any person engaged in the business of buying, selling or dealing in manufactured homes or offering or displaying manufactured homes for sale in Virginia. Any person who buys, sells, or deals in three or more manufactured homes in any 12‑month period shall be presumed to be a manufactured home dealer. The terms "selling" and "sale" include lease-purchase transactions. The term "manufactured home dealer" does not include banks and finance companies that acquire manufactured homes as an incident to their regular business.

"Manufactured home manufacturer" or "manufacturer" means any persons, resident or nonresident, who manufacture or assemble manufactured homes for sale in Virginia.

"Manufactured home salesperson" or "salesperson" means any person who for compensation or valuable consideration is employed either directly or indirectly by, or affiliated as an independent contractor with, a manufactured home dealer to sell or offer to sell; or to buy or offer to buy; or to negotiate the purchase, sale or exchange; or to lease or offer to lease new or used manufactured homes.

"New manufactured home" means any manufactured home which that (i) has not been previously sold except in good faith for the purpose of resale, (ii) has not been previously occupied as a place of habitation, (iii) has not been previously used for commercial purposes such as offices or storage, and (iv) has not been titled by the Virginia Department of Motor Vehicles and is still in the possession of the original dealer.  If the home is later sold to another dealer and then sold to a consumer within two years of the date of manufacture, the home is still considered new and must continue to meet all state warranty requirements.  However, if a home is sold from the original dealer to another dealer and it is more than two years after the date of manufacture, and it is then sold to a consumer, the home must be sold as "used" for warranty purposes.  Notice of the "used" status of the manufactured home and how this status affects state warranty requirements must be provided, in writing, to the consumer prior to the closing of the sale.

"Person" means any individual, natural person, firm, partnership, association, corporation, legal representative, or other recognized legal entity.

"Regulant" means any person, firm, corporation, association, partnership, joint venture, or any other legal entity required by Chapter 4.2 (§§ 36-85.16 et seq.) of Title 36 of the Code of Virginia to be licensed by the board.

"Regulations" or "these regulations" means the Virginia Manufactured Housing Licensing and Transaction Recovery Fund Regulations.

"Relevant market area" means the geographical area established in the dealer/manufacturer sales agreement and agreed to by both the dealer and the manufacturer in the agreement.

"Responsible party" means a manufacturer, dealer, or supplier of manufactured homes.

"Set-up" means the operations performed at the occupancy site which render a manufactured home fit for habitation. Such operations include, but are not limited to, transportation, positioning, blocking, leveling, supporting, anchoring, connecting utility systems, making minor adjustments, or assembling multiple or expandable units. Such operations do not include lawful transportation services performed by public utilities operating under certificates or permits issued by the State Corporation Commission.

"Standards" means the Federal Manufactured Home Construction and Safety Standards adopted by the U.S. Department of Housing and Urban Development.

"Statement of Compliance" means the statement that the regulant licensed by the board will comply with the Manufactured Housing Licensing and Transaction Recovery Fund Law, this chapter and the orders of the board.

"Supplier" means the original producers of completed components, including refrigerators, stoves, water heaters, dishwashers, cabinets, air conditioners, heating units, and similar components, and materials such as floor coverings, panelling, siding, trusses, and similar materials, which are furnished to a manufacturer or a dealer for installation in the manufactured home prior to sale to a buyer.

"Used manufactured home" means any manufactured home other than a new home as defined in this section.

"Warranty" means any written assurance of the manufacturer, dealer or supplier or any promise made by a regulant in connection with the sale of a manufactured home that becomes part of the basis of the sale. The term "warranty" pertains to the obligations of the regulant in relation to materials, workmanship, and fitness of a manufactured home for ordinary and reasonable use of the home for the term of the promise or assurance.

13 VAC 6-20-80. Dealer responsibility for inspections; other items.

A. The dealer shall inspect every new manufactured home unit upon delivery from a manufacturer. If a dealer becomes aware of a noncompliance or an imminent safety hazard, as defined in Section 1200.210 13 VAC 5-95-10 of the Industrialized Building and Manufactured Home Safety Regulations, in a manufactured home, the dealer shall contact the manufacturer, provide full information concerning the problem, and request appropriate action by the manufacturer. No dealer shall sell a new manufactured home if he becomes aware that it contains a noncompliance or an imminent safety hazard.

B. The dealer shall inspect every new manufactured home unit prior to selling to determine that all items of furniture, appliances, fixtures and devices are not damaged and are in place and operable.

C. A dealer shall not alter or cause to be altered any manufactured home to which a HUD label has been affixed if such alteration or conversion causes the manufactured home to be in violation of the standards.

D. If the dealer provides for the installation of any manufactured home he sells, the dealer shall be responsible for making sure the installation of the home meets the manufacturer's installation requirements and the Code.

E. On each home sold by the dealer, the dealer shall collect the applicable title fees and title tax for the manufactured home and forward such fees and taxes to the Virginia Department of Motor Vehicles.

13 VAC 6-20-120. Broker responsibility for inspections; other items.

A. The broker shall inspect every used manufactured home unit prior to completion of sale. No broker shall sell a used manufactured home, if he becomes aware that it contains an imminent safety hazard as defined in Section 1200.210 13 VAC 5-95-10 of the Industrialized Building and Manufactured Home Safety Regulations.

Exception: A broker may sell a used manufactured home in which he is aware of an imminent safety hazard if the buyer is advised of the imminent safety hazard in writing by the broker and is further advised that building permits may be required from the local building official for repair of the imminent safety hazard.

B. A broker shall not alter or cause to be altered any manufactured home to which a HUD label has been affixed if such alteration or conversion causes the manufactured home to be in violation of the standards.

C. If the broker provides for the installation of any manufactured home he sells, the broker shall be responsible for making sure the installation of the home meets the manufacturer's installation requirements and the Code.

D. On each home sold by the broker, the broker shall collect the applicable title tax and title fees for the manufactured home and forward such fees and taxes to the Virginia Department of Motor Vehicles.

13 VAC 6-20-350. Warranty service; time limits; rejection of claim.

A. Any defect which is determined to be an imminent safety hazard as defined in Section 1200.210 13 VAC 5-95-10 of the Industrialized Building and Manufactured Home Safety Regulations to life and health shall be remedied within three days of receipt of the written notice of the warranty claim. Defects which may be considered as imminent safety hazards to life and health include, but are not limited to, any of the following:

1. Inadequate heating in freezing weather.

2. Failure of sanitary facilities.

3. Electrical shock hazards.

4. Leaking gas.

5. Major structural failure.

The board may suspend this three-day time period in the event of widespread defects or damage resulting from adverse weather conditions or other natural disasters.

B. All other defects shall be remedied within 45 days of receipt of the written notice of the warranty claim unless a bona fide reason exists for not remedying the defect within the time period. If the responsible party has a bona fide reason for not meeting the 45-day time period, he shall respond to the claimant in writing, with a copy to the board, explaining the reason or reasons and stating what further action is contemplated regarding the warranty service.

C. Department staff handling consumer complaints under the Code shall also review the complaints for warranty service obligations under this part, and shall make initial determinations of defects and imminent safety hazards to life and health as defined by the Code. Any disagreements between department staff and regulants or responsible parties regarding these determinations shall be resolved by the board. If a regulant or responsible party disputes the determination of an imminent safety hazard to life or health by the staff and asks for a ruling by the board, the three‑day time period for remedying the hazard shall not be enforced unless the board agrees to the determination. If the board determines that the defect is an imminent safety hazard, it shall immediately notify the responsible party of the determination. The responsible party shall have three days from receipt of this notice to remedy the hazard.

D. Within the time limits specified in subsections A and B of this section, the responsible party shall either resolve the claim or determine that it is not justified. Whenever a regulant determines that a claim for warranty service is not justified, in whole or in part, he shall immediately notify the claimant in writing that the claim or a part of the claim is rejected. This notice shall explain to the claimant why the claim or specific parts of the claim are rejected and that the claimant is entitled to complain or file an appeal to the board. The notice shall provide the claimant with the complete address of the board.
VA.R. Doc. No. R06-164; Filed January 3, 2006, 1:13 p.m.

1 These numbers were obtained from the Virginia Manufactured and Modular Housing Association and represent total domestic shipments of manufactured homes. 


2 Larry Barrett of Baseline Magazine and the 10-K annual report for Cavalier Homes Incorporated, released on March 31, 2005, are two of those sources.
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