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TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES

Titles of Regulations:  Smiles for Children.

12 VAC 30-50. Amount, Duration, and Scope of Medical and Remedial Care Services (amending 12 VAC 30-50-190).

12 VAC 30-120. Waivered Services (amending 12 VAC 30-120-380).

12 VAC 30-141. Family Access to Medical Insurance Security (FAMIS) Plan (amending 12 VAC 30-141-200 and 12 VAC 30-141-500).

Statutory Authority:  §§ 32.1-324 and 32.1-325 of the Code of Virginia.
Public Hearing Date:  N/A -- Public comments may be submitted until March 24, 2006.
(See Calendar of Events section

for additional information)

Agency Contact:  Sandra Brown, Project Manager, Department of Medical Assistance Services, 600 East Broad Street, Suite 1300, Richmond, VA 23219, telephone (804) 786-1567, FAX (804) 786-1680, or e-mail sandra.brown@dmas.virginia.gov.

Basis:  Section 32.1-325 of the Code of Virginia grants to the Board of Medical Assistance Services the authority to administer and amend the Plan for Medical Assistance.  Section 32.1-324 of the Code of Virginia authorizes the Director of DMAS to administer and amend the Plan for Medical Assistance according to the board's requirements.  The Medicaid authority as established by § 1902 (a) of the Social Security Act (42 USC § 1396a) provides governing authority for payments for services.  With regard to the changes in the FAMIS regulations contained in this package, § 32.1-351 of the Code of Virginia, grants the board the authority to administer and amend the Title XXI Plan (FAMIS) and authorizes the Director of DMAS to "adopt, promulgate and enforce such regulations pursuant to the Administrative Process Act (§ 2.2-4000 et. seq.) as may be necessary for the implementation and administration of the Family Access to Medical Insurance Security Plan."
Purpose:  The purpose of this regulatory action is to reshape the prior authorization regimen for dental services.  Currently, the majority of dental services require prior authorization or prepayment review.  These regulations will lead to fewer prior authorization requirements and enhance access to dental services for pediatric Medicaid recipients and for participants in the Family Access to Medical Insurance Security (FAMIS) program.

Substance:  12 VAC 30-50-190 describes Medicaid dental services.  This section contains a list of dental services that require prior authorization.  Because DMAS is restructuring the prior authorization of these services, this list was deleted.  Other aspects of this section were changed to reflect change in the prior authorization regimen.  12 VAC 30-120-380 contains the list of services for which managed care organizations are not responsible because these services are reimbursed directly by DMAS.  This section is amended to include dental services in the list of services reimbursed directly by DMAS.  12 VAC 30-141-200 describes the benefit packages available within the Title XXI FAMIS program.  This section is revised to note that services directly reimbursed by DMAS include dental services, school health services and community mental health services.  It should be noted that other changes are currently being made to 12 VAC 30-141-200 via a separate regulatory process concerning a new FAMIS subprogram entitled "FAMIS Select."  Finally, 12 VAC 30-141-500 addresses FAMIS benefits reimbursement; this section currently contains no description of the prior authorization of dental services.  This proposed regulation adds a sentence that prior authorization for dental services in FAMIS will match the prior authorization of dental services in the Medicaid program.

Issues:  Inadequate dental care access and low utilization of dental services by Medicaid/FAMIS clients continues to be a critical concern for the Department of Medical Assistance Services (DMAS).  In fiscal year 2004, only about 25% of the 420,000 children enrolled received services.  In response, DMAS has restructured the way that dental benefits are administered through a new dental program known as Smiles For Children.

Dental services are a mandatory Medicaid benefit for children under age 21. Section 1902(a)(43) of the Social Security Act specifically requires that state Medicaid plans provide or arrange for such services.  Covered services are defined as any medically necessary diagnostic, preventive, restorative, and surgical procedures, as well as orthodontic procedures, administered by, or under the direct supervision of, a dentist.  Dental services are currently covered for approximately 358,000 Medicaid children.  Approximately 230,000 of these children receive care through managed care organizations (MCOs).  Approximately 128,000 of these children receive dental care through the department’s fee-for-service (FFS) program.  In addition, dental services also are provided to approximately 68,000 children enrolled in the Family Access to Medical Insurance Security (FAMIS) program.  Most of these children are enrolled in an MCO.

The department contracts with eight MCOs for the provision of most covered services for Medicaid/FAMIS children under the Medallion II program.  Prior to the Smiles for Children program, the MCOs handled the provision of dental services as part of the benefit package administered under the Medallion II contract.  As directed in the 2005 Appropriation Act, DMAS consolidated the administration of dental services under a single dental benefits administrator and carved-out the dental benefit from the MCO benefit package.

DMAS is paying the dental benefits administrator approximately $4.3 million under an Administrative Services Only (ASO) contract to administer the program, with the state covering the cost of the actual claims by pass-through payment to Doral.  Because the MCOs no longer oversee enrollee dental benefits, payments to them were reduced proportionately and redirected to cover Doral contract costs.  The state also expects to avoid costs associated with medical treatment stemming from poor dental hygiene and lack of dental treatment by providing access to timely and appropriate dental care.

The primary goal of Smiles for Children is to increase access and utilization of dental services.  In order to do this, dental provider participation needs to improve.  Previously only 16% of Virginia-licensed dentists participated in the Medicaid and FAMIS programs.  The new Smiles for Children program addresses the top concerns as expressed by dental providers about the prior program.  Among those concerns include the need to streamline the administrative processes and increase provider rates.  These regulations allow dental services to be carved out of the MCO contracts for streamlined administration under a single vendor administrator.  Additionally, these regulations will further reduce barriers to provider participation by allowing for the removal of unnecessary prior authorization requirements.  There are no disadvantages to the public or the Commonwealth with these regulation changes.

Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation.  The Department of Medical Assistance Services (DMAS) proposes to combine, and make permanent, two separate emergency regulatory actions that have changed the system through which dental services are delivered to children residing in low income households. One of these emergency actions removed dental services for children and eligible adults from both Medicaid and Family Access to Medical Insurance Security (FAMIS) managed care and combined these services in the new program called Smiles for Children. The other emergency action recategorized the state’s prior authorization regimen for dental services so that the publicly funded dental insurance requirements were more in line with private insurance requirements.

Estimated economic impact.  Prior to the emergency actions that this proposed regulatory change will replace, dental services were bundled with other healthcare services and offered through the Medicaid and FAMIS programs.  All offered services were delivered in the same way; eligible individuals in most areas of the state were signed up for, and had services delivered through, one of five managed care organizations (MCOs). In areas of the state that have no MCO coverage, services for eligible individuals were reimbursed on a fee-for-service basis. Going forward, this proposed regulatory change removes dental services from the service bundles offered by MCOs to Medicaid and FAMIS recipients and converts these services into a completely fee-for-service system that will be administered by one company. Doral, a company based in Wisconsin, currently holds the contract with the DMAS; they will administer the fee-for-service dental program and will process bills from dentists and payments for those bills from DMAS.

DMAS is changing the delivery system for publicly funded dental care because they want to improve currently low service usage rates and dentist participation rates. At present, 25% of eligible Medicaid and FAMIS recipients use the dental services that are available to them. Only 620 of the 5347 dentists licensed in the Commonwealth participate in MCO or fee-for-service plans. It is likely that part of the reason Medicaid and FAMIS recipients do not use the dental benefits for which they are eligible is that so few dentists will accept them as patients. DMAS wants recipients to increase usage of dental services because, according to their research, improving dental health can improve the overall health of individuals. This being the case, it is reasonable to work toward increasing dentist participation as a means to increase recipient usage. Fee-for-service rates, where increased services mean increased revenue, offer dentists more incentive to care for Medicaid and FAMIS recipients than do flat rate MCO reimbursements; if DMAS’s goal is to increase dentist participation rates, it is logical to make the switch from reliance on MCOs to a strictly fee-for-service system.

DMAS estimates that this switch will be a cost neutral move for the Commonwealth. DMAS currently pays out about $3.5 million per year total to the five MCOs for administration of dental services.  Doral will receive about $4.3 million per year for administering the Smiles for Children program.  Doral’s administration fee is based on the total number of eligible individuals rather than the number of eligible individuals who actually use dental services because DMAS does not currently have sufficient data to know how many users there will be. As this data becomes available, negotiating a fee based on the number of service users may save the Commonwealth money and will certainly offer whatever company has the administrative contract at that point an incentive to increase the number of eligible individuals who actually use available dental services.

In the short run, the state may pay out less for fee-for-service dental services than they have historically paid MCOs. MCOs received, on average during FY 2005, $7.76 per eligible MCO member per month specifically as payment for dental services. Before Smiles for Children was implemented, about 71% of eligible children were enrolled in MCOs.  Assuming that the same percentage of eligible adults received managed care dental services, total state expenditures to MCOs would have been around $40 million. DMAS expects to pay out about $36 million in fee-for-service payments this year. In the long run, if this program change increases dental service usage, state expenditures will likely increase beyond what would have been paid out under a MCO system.  Any increased cost associated with better utilization of dental care may be mitigated if better dental care leads to better overall health for Medicaid and FAMIS recipients since healthier people will likely seek general health care less often. In any case, Virginia splits both cost savings and cost increases for Medicaid and FAMIS with the federal government; the federal government reimburses Virginia for 50% of all eligible Medicaid expenditures and 65% of all eligible FAMIS expenditures.

This regulatory change will certainly decrease revenue for the MCOs that will no longer be providing dental services but, again, the negative effect that this decrease in revenue has on MCO profits may be mitigated.  If members who get more dental care reduce the amount of other health care services that they use, and per member per month payments from DMAS to the MCOs do not change, MCOs will see increased profits that will partially or wholly replace the loss of revenue from the removal of dental care from their management.  Dental care payments have accounted for 2-3% of total payments made to MCOs for Medicaid and FAMIS members.

Before emergency regulations changed the authorization regimen for Medicaid and FAMIS plan dental services, DMAS had listed in regulation all services that did not require prior authorization so that all services that were not listed did require patients to seek authorization before services were rendered.  Emergency and this proposed regulatory change will reverse this pattern and bring DMAS regulation in line with common practice in the private insurance industry: services that require prior authorization will now be explicitly listed in regulation, and any services that are not listed, but are covered, will not require prior authorization.  This approach will help eligible individuals to better understand what is required of them before they seek dental care and will make billing slightly less complicated for dentists’ offices.

Businesses and entities affected.  Approximately 420,000 children and 200,000 adults in the Commonwealth are eligible to receive dental services through either Medicaid or FAMIS; five MCOs have been managing services for the majority of these individuals. One company will now administer dental services for all Medicaid and FAMIS recipients under the new, separate, fee-for-service plan. Currently, 620 dentists in the Commonwealth provide services for Medicaid and FAMIS recipients either through one of the five MCOs or on a fee-for-service basis; 5,347 dentists are licensed in Virginia. All of these individuals and businesses are affected by or, for dentists who are capable of providing covered services but do not do so right now, could potentially be affected by this proposed regulatory change.

Localities particularly affected.  All localities in the Commonwealth will be affected by the proposed regulatory change.

Projected impact on employment.  The MCOs that have been managing all services for the majority of Medicaid and FAMIS recipients may need fewer employees when dental services are removed and administered elsewhere. Since only 25% of eligible recipients have been using dental services, and the money paid to MCOs specifically for dental services has been only 2-3% of their total fees, the number of employees who would be affected is probably comparatively small. The new fee-for-service dental coverage will be administered, for the time being at least, by a company that is not located in Virginia. The net effect of the proposed regulation on employment in the field of health care administration is likely to be negative.

Effects on the use and value of private property.  To the extent that the proposed regulation increases the income of dentists who provide services to Medicaid and FAMIS recipients, the net worth of dentists and the value of dental practices will increase. The net value of the affected MCOs will likely decrease by an amount equal to the 2-3% of total fees that they will no longer be paid minus the labor and other costs associated with administering dental services that they will no longer incur.

Small businesses: costs and other effects.  The dentists who choose to provide services for Medicare and FAMIS recipients are not likely to see an increase in their administrative costs; they may even see these costs decline. Since the company who will be administering the fee-for-service dental plan will be actively recruiting new dentists, they have every incentive to minimize any administrative costs and bureaucratic hassles that would discourage dentists from participating.  In addition, changes in the prior authorization regimen for Medicaid and FAMIS recipients will make the work of filing claims slightly easier and less time consuming.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The agency concurs with the economic impact analysis prepared by the Department of Planning and Budget regarding the regulations concerning Smiles for Children Dental Program.
Summary:

The proposed amendments create a new dental program for Medicaid and FAMIS enrollees, known as Smiles for Children.  The first component carves dental services for children out of managed care in both Medicaid and FAMIS, making all dental services reimbursed on a fee-for-service basis.  The second component reshapes the prior authorization regimen for dental services in order to bring the Medicaid and FAMIS dental prior authorization system more in line with commercial insurance.

12 VAC 30-50-190. Dental services.

A. Dental services are limited to recipients under 21 years of age in fulfillment of the treatment requirements under the Early and Periodic Screening, Diagnosis, and Treatment (EPSDT) Program and defined as routine diagnostic, preventive, or restorative procedures necessary for oral health provided by or under the direct supervision of a dentist in accordance with the State Dental Practice Act.

B. Initial, periodic, and emergency examinations; required radiography necessary to develop a treatment plan; patient education; dental prophylaxis; fluoride treatments; dental sealants; routine amalgam and composite restorations; crown recementation; pulpotomies; emergency endodontics for temporary relief of pain; pulp capping; sedative fillings; therapeutic apical closure; topical palliative treatment for dental pain; removal of foreign body; simple extractions;  root recovery; incision and drainage of abscess; surgical exposure of the tooth to aid eruption; sequestrectomy for osteomyelitis; and oral antral fistula closure are dental services covered without preauthorization by the state agency.

C. All covered dental services not referenced above B. Certain dental services as described in the agency's Office Reference Manual (Smiles for Children, copyright 2005), prepared by DMAS' dental benefits administrator, require preauthorization or prepayment review by the state agency or its designee.  The following services are also covered through preauthorization:  medically necessary full banded orthodontics, for handicapping malocclusions, minor tooth guidance or repositioning appliances, complete and partial dentures, surgical preparation (alveoloplasty) for prosthetics, single permanent crowns, and bridges.  The following service is not covered:  routine bases under restorations and inhalation analgesia.
D. C. The state agency may place appropriate limits on a service based on medical necessity, for utilization control, or both.  Examples of service limitations are: examinations, prophylaxis, fluoride treatment (once/six months); space maintenance appliances; bitewing x-ray - two films (once/12 months); routine amalgam and composite restorations (once/three years); dentures (once /five years); extractions, orthodontics, tooth guidance appliances, permanent crowns and bridges, endodontics, patient education and sealants (once).

E. D. Limited oral surgery procedures, as defined and covered under Title XVIII (Medicare), are covered for all recipients, and also require preauthorization or prepayment review by the state agency or its designee as described in the agency's Office Reference Manual located on the DMAS website at:

(http://www.dmas.virginia.gov/downloads/pdfs/dental-office_reference_manual_06-09-05.pdf).

DOCUMENTS INCORPORATED BY REFERENCE

Diagnostic and Statistical Manual of Mental Disorders-III-R (DSM-III-R).

Length of Stay by Diagnosis and Operation, Southern Region, 1996, HCIA, Inc.

Guidelines for Perinatal Care, 4th Edition, August 1997, American Academy of Pediatrics and the American College of Obstetricians and Gynecologists.

Virginia Supplemental Drug Rebate Agreement Contract and Addenda.
Office Reference Manual (Smiles for Children), prepared by DMAS' Dental Benefits Administrator, copyright 2005 (www.dmas.virginia.gov/downloads/pdfs/dental-office_reference_manual_06-09-05.pdf).

12 VAC 30-120-380. Medallion II MCO responsibilities.

A. The MCO shall provide, at a minimum, all medically necessary covered services provided under the State Plan for Medical Assistance and further defined by written DMAS regulations, policies and instructions, except as otherwise modified or excluded in this part.

1. Nonemergency services provided by hospital emergency departments shall be covered by MCOs in accordance with rates negotiated between the MCOs and the emergency departments.

2. Services that shall be provided outside the MCO network shall include those services identified and defined by the contract between DMAS and the MCO. Services reimbursed by DMAS include dental and orthodontic services for children up to age 21; for all others, dental services (as described in 12 VAC 30-50-190), school health services (as defined in 12 VAC 30-120-360) and community mental health services (rehabilitative, targeted case management and substance abuse services).

3. The MCOs shall pay for emergency services and family planning services and supplies whether they are provided inside or outside the MCO network.

B. EPSDT services shall be covered by the MCO. The MCO shall have the authority to determine the provider of service for EPSDT screenings.

C. The MCOs shall report data to DMAS under the contract requirements, which may include data reports, report cards for clients, and ad hoc quality studies performed by the MCO or third parties.

D. Documentation requirements.

1. The MCO shall maintain records as required by federal and state law and regulation and by DMAS policy.  The MCO shall furnish such required information to DMAS, the Attorney General of Virginia or his authorized representatives, or the State Medicaid Fraud Control Unit on request and in the form requested.

2. Each MCO shall have written policies regarding enrollee rights and shall comply with any applicable federal and state laws that pertain to enrollee rights and shall ensure that its staff and affiliated providers take those rights into account when furnishing services to enrollees in accordance with 42 CFR 438.100.

E. The MCO shall ensure that the health care provided to its clients meets all applicable federal and state mandates, community standards for quality, and standards developed pursuant to the DMAS managed care quality program.

F. The MCOs shall promptly provide or arrange for the provision of all required services as specified in the contract between the state and the contractor.  Medical evaluations shall be available within 48 hours for urgent care and within 30 calendar days for routine care.  On-call clinicians shall be available 24 hours per day, seven days per week.

G. The MCOs must meet standards specified by DMAS for sufficiency of provider networks as specified in the contract between the state and the contractor.

H. Each MCO and its subcontractors shall have in place, and follow, written policies and procedures for processing requests for initial and continuing authorizations of service.  Each MCO and its subcontractors shall ensure that any decision to deny a service authorization request or to authorize a service in an amount, duration, or scope that is less than requested, be made by a health care professional who has appropriate clinical expertise in treating the enrollee's condition or disease.  Each MCO and its subcontractors shall have in effect mechanisms to ensure consistent application of review criteria for authorization decisions and shall consult with the requesting provider when appropriate.

I. In accordance with 42 CFR 447.50 through 42 CFR 447.60, MCOs shall not impose any cost sharing obligations on enrollees except as set forth in 12 VAC 30-20-150 and 12 VAC 30-20-160.

J. An MCO may not prohibit, or otherwise restrict, a health care professional acting within the lawful scope of practice, from advising or advocating on behalf of an enrollee who is his patient in accordance with 42 CFR 438.102.

K. An MCO that would otherwise be required to reimburse for or provide coverage of a counseling or referral service is not required to do so if the MCO objects to the service on moral or religious grounds and furnishes information about the service it does not cover in accordance with 42 CFR 438.102.

12 VAC 30-141-200. Benefit packages.

A. The Commonwealth's Title XXI State Plan utilizes two benefit packages within FAMIS as set forth in the FAMIS State Plan, as may be amended from time to time.  One package is a modified Medicaid look-alike component offered through a fee-for-service program and a primary care case management (PCCM) program; the other package is modeled after the state employee health plan and delivered by contracted MCHIPs managed care entities. Services directly reimbursed by DMAS include dental and orthodontic services for children up to age 19, school health services, and community mental health rehabilitative services.

B. The Medicaid look-alike plan is also used as a benchmark for the ESHI of FAMIS.

12 VAC 30-141-500. Benefits reimbursement.

A. Reimbursement for the services covered under FAMIS fee-for-service and PCCM and MCHIPs shall be as specified in this section.

B. Reimbursement for physician services, surgical services, clinic services, prescription drugs, laboratory and radiological services, outpatient mental health services, early intervention services, emergency services, home health services, immunizations, mammograms, medical transportation, organ transplants, skilled nursing services, well baby and well child care, vision services, durable medical equipment, disposable medical supplies, dental services, case management services, physical therapy/occupational therapy/speech-language therapy services, hospice services, school-based health services, and certain community-based mental health services shall be based on the Title XIX rates.

C. Reimbursement to MCHIPs shall be determined on the basis of the estimated cost of providing the MCHIP benefit package and services to an actuarially equivalent population.  MCHIP rates will be determined annually and published 30 days prior to the effective date.

D. Exceptions.

1. Prior authorization is required after five visits in a fiscal year for physical therapy, occupational therapy and speech therapy provided by home health providers and outpatient rehabilitation facilities and for home health skilled nursing visits.  Prior authorization is required after five visits for outpatient mental health visits in the first year of service and prior authorization is required for the following nonemergency outpatient procedures:  Magnetic Resonance Imaging, Computer Axial Tomography scans, or Positron Emission Tomography scans.  Prior authorization for dental services will be based on the Title XIX prior authorization requirements for dental services.
2. Reimbursement for inpatient hospital services will be based on the Title XIX rates in effect for each hospital.  Reimbursement shall not include payments for disproportionate share or graduate medical education payments made to hospitals.  Payments made shall be final and there shall be no retrospective cost settlements.

3. Reimbursement for outpatient hospital services shall be based on the Title XIX rates in effect for each hospital.  Payments made will be final and there will be no retrospective cost settlements.

4. Reimbursement for inpatient mental health services other than by free standing psychiatric hospitals will be based on the Title XIX rates in effect for each hospital.  Reimbursement will not include payments for disproportionate share or graduate medical education payments made to hospitals.  Payments made will be final and there will be no retrospective cost settlements.

5. Reimbursement for outpatient rehabilitation services will be based on the Title XIX rates in effect for each rehabilitation agency.  Payments made will be final and there will be no retrospective cost settlements.

6. Reimbursement for outpatient substance abuse treatment services will be based on rates determined by DMAS for children ages 6 through 18.  Payments made will be final and there will be no retrospective cost settlements.

7. Reimbursement for prescription drugs will be based on the Title XIX rates in effect.  Reimbursements for Title XXI do not receive drug rebates as under Title XIX.

8. Reimbursement for covered prescription drugs for noninstitutionalized FAMIS recipients receiving the fee-for-service or PCCM benefits will be subject to review and prior authorization when their current number of prescriptions exceeds nine unique prescriptions within 180 days, and as may be further defined by the agency's guidance documents for pharmacy utilization review and the prior authorization program.  The prior authorization process shall be applied consistent with the process set forth in 12 VAC 30-50-210 A 7.
VA.R. Doc. No. R05-196 and R05-248; Filed December 30, 2005, 3:25 p.m.
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