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Proposed Regulations
Proposed Regulations

TITLE 18. PROFESSIONAL AND OCCUPATIONAL LICENSING

BOARD OF MEDICINE

Title of Regulation:  18 VAC 85-20. Regulations Governing the Practice of Medicine, Osteopathic Medicine, Podiatry, and Chiropractic (amending 18 VAC 85-20-330).

Statutory Authority:  § 54.1-2400 and Chapter 29 (§ 54.1-2900 et seq.) of Title 54.1 of the Code of Virginia.
Public Hearing Date:  February 23, 2006 - 8:15 a.m.
Public comments may be submitted until March 24, 2006.

(See Calendar of Events section

for additional information)

Agency Contact:  William L. Harp, M.D., Executive Director, Board of Medicine, Alcoa Building, 6603 West Broad Street, 5th Floor, Richmond, VA 23230-1712, telephone (804) 662-9908, FAX (804) 662-9943, or e-mail william.harp@dhp.virginia.gov.

Basis:  The amendment is promulgated under the general authority of § 54.1-2400 of the Code of Virginia, which provides the Board of Medicine the authority to promulgate regulations to administer the regulatory system.

Purpose:  The purpose of the action is to ensure that 18 VAC 85-20-330 is clarified and does not prohibit the delivery of medical services that can and have been performed safely in Virginia by qualified physicians.  A major conductive block includes procedures that many nonanesthesiologists perform for therapeutic and diagnostic purposes; such procedures are currently performed by interventional physiatrists and other specialties in medicine.  In order for patients in Virginia to continue receiving such procedures without a concern that the doctor performing the block may be in violation of regulations of the board, the provisions for qualification of anesthesia providers are being clarified.

The intent of the current requirement for office-based anesthesia was to ensure that anesthesia was being administered by an anesthesiologist or certified registered nurse anesthetist while the operating doctor was focused on the surgical procedure.  When a major conductive block is performed for diagnostic or therapeutic purposes, the administering physician, if appropriately qualified in such a procedure, is focused on the procedure and on patient response to the delivery of the anesthesia thus this amendment protects the health of citizens of the Commonwealth.

Substance:  The proposed action amends 18 VAC 85-20-330 by differentiating between major conductive blocks performed for a surgical procedure, which shall only be administered by an anesthesiologist or by a certified registered nurse anesthetist, and a major conductive block performed for diagnostic or therapeutic purposes, which may be administered for a nonsurgical procedure by a doctor qualified by training and scope of practice.

Issues:  There are no disadvantages to the public of this amendment.  Without a clarification of the rules, physicians who currently perform major conductive blocks for diagnostic or therapeutic purposes would be concerned about a violation of board rules or would need to hire an anesthesia provider to perform a procedure for which he is already qualified.  Either alternative would be detrimental to the affordability of and access to necessary medical treatments and procedures.  Failure to amend this regulation would create a disadvantage to the public.

There are no disadvantages to the agency or the Commonwealth; the proposed regulation will clarify office-based anesthesia regulations for consistency with the board’s intent for the rules.

Other Information: An amendment was initially proposed as a fast-track regulation and was published in 21:19 VA.R. 2597 May 30, 2005.  A 60-day comment period was provided with public comment to be received until July 29, 2005.

The fast-track regulation was intended to clarify that a major conductive block performed for diagnostic or therapeutic purposes could be administered by a doctor qualified by training and scope of practice or by a certified registered nurse anesthetist. The board received more than the requisite number of 10 objections to the inclusion of a certified registered nurse anesthetist.  Therefore, it terminated the fast-track process and promulgated a restated amendment under the Administrative Process Act, utilizing the fast-track notice as its notice of intended regulatory action.

The board continued to receive public comment through July 29, 2005, most of which objected to the regulation allowing nurse anesthetists (CRNA) to perform major conductive blocks.  At the Legislative Committee meeting of the board on August 19, 2005, it was explained that this set of regulations cannot restrict the current scope of practice for a CRNA; these are regulations for the practice of doctors of medicine, osteopathic medicine, podiatry and chiropractic.  The issue in this action is whether doctors who are not specialists in anesthesia can perform major conductive blocks if they are specifically trained to do so in the scope of their practice.

Therefore, the Legislative Committee recommended and the board adopted an amendment that did not mention the practice of CRNAs, but only references doctors who perform major conductive blocks within their practice.

Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation.  The Board of Medicine (board) proposes to clarify the intent of regulations for performance of office-based anesthesia.

Estimated economic impact.  The current regulations state that "Deep sedation, general anesthesia or a major conductive block shall only be administered by an anesthesiologist or by a certified registered nurse anesthetist."  The board did not intend to prohibit nonanesthetist physicians with appropriate training from performing major conductive blocks1 for nonsurgical diagnostic or therapeutic purposes.  To clarify this intent, the board proposes to eliminate the word "only" from the above quoted sentence and add another sentence.  The proposed language is as follows: "Deep sedation, general anesthesia or a major conductive block shall be administered by an anesthesiologist or by a certified registered nurse anesthetist. If a major conductive block is performed for diagnostic or therapeutic purposes, it may be administered by a doctor qualified by training and scope of practice."

As far as the department knows, qualified physicians have not refrained from performing major conductive blocks for diagnostic or therapeutic purposes.  The department has told inquiring physicians that it was not the board’s intent to prohibit this, and that no punitive actions would be taken toward physicians who did these procedures.

If the board were to not amend the regulations and to enforce a prohibition on any major conductive block performed by anyone other than an anesthesiologist or a certified registered nurse anesthetist, then nonanesthetist physicians or their employers would be required to hire an anesthesia provider to perform major conductive blocks for nonsurgical diagnostic or therapeutic purposes.  According to the Department of Health Professions (department), it would cost from $700 to $1,000 a day to hire a certified registered nurse anesthetist, or about $2,000 a day for an anesthetist.  Since major conductive blocks for nonsurgical diagnostic or therapeutic purposes are done daily throughout the Commonwealth,2 the annual cost of compliance would likely reach millions of dollars statewide.3
The proposal to continue to permit all doctors qualified by training and scope of practice to perform major conductive blocks for nonsurgical diagnostic or therapeutic purposes will not put the public at significantly greater risk than requiring anesthesiologists or a certified registered nurse anesthetists to perform all major conductive blocks, presuming that the nonanesthetists training is rigorous enough.  Also, since requiring anesthesiologists or a certified registered nurse anesthetists to perform all major conductive blocks would significantly increase the cost of conductive blocks for nonsurgical diagnostic or therapeutic purposes, these procedures may be performed less often, potentially to some patients’ detriment.  Thus, the proposal to clarify that all doctors qualified by training and scope of practice are permitted to perform major conductive blocks for nonsurgical diagnostic or therapeutic purposes should produce a net benefit.

Businesses and entities affected.  The proposed amendments potentially affect the 28,535 persons licensed as doctors of medicine and surgery, the 1,103 persons licensed as doctors of osteopathy and surgery, the 474 persons licensed as podiatrists, and their patients.  Some of these doctors likely work for hospitals or universities with greater than 500 employees.  Many others work for entities with far fewer than 500 employees.  There are 4,206 offices of physicians (excepting mental health), 165 offices of podiatrists, and 50 general medical and surgical hospitals in the Commonwealth with fewer than 500 employees.

Localities particularly affected.  The proposed amendment does not disproportionately affect particular Virginia localities.

Projected impact on employment.  The proposed amendments are clarifications.  The amendments will not significantly affect employment levels since the effective policy is not changing.

Effects on the use and value of private property.  The proposed amendments are clarifications.  The amendments will not significantly affect the use and value of private property since the effective policy is not changing.

Small businesses: costs and other effects.  The proposed amendments are clarifications.  The proposed amendments do not produce additional costs for small businesses.
Small businesses: alternative method that minimizes adverse impact.  Since the proposed amendments do not produce additional costs for small businesses, there is no alternative method that minimizes adverse impact.
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Board of Medicine concurs with the analysis of the Department of Planning and Budget for amendments to 18 VAC 85-20 for a clarification of the rules on use of major conductive blocks in office-based anesthesia.

Summary:

The proposed amendment clarifies that the intent of regulations for performance of office-based anesthesia is to address the administration of anesthesia in an office-based setting by stating that performance of a major conductive block for diagnostic or therapeutic purposes does not require the services of an anesthesiologist or a certified registered nurse anesthetist, but could be administered by a physician qualified by experience and training in such a procedure.

18 VAC 85-20-330. Qualifications of providers.

A. Doctors who utilize office-based anesthesia shall ensure that all medical personnel assisting in providing patient care are appropriately trained, qualified and supervised, are sufficient in numbers to provide adequate care, and maintain training in basic cardiopulmonary resuscitation.

B. All providers of office-based anesthesia shall hold the appropriate license and have the necessary training and skills to deliver the level of anesthesia being provided.

1. Deep sedation, general anesthesia or a major conductive block shall only be administered by an anesthesiologist or by a certified registered nurse anesthetist.  If a major conductive block is performed for diagnostic or therapeutic purposes, it may be administered by a doctor qualified by training and scope of practice.
2. Moderate sedation/conscious sedation may be administered by the operating doctor with the assistance of and monitoring by a licensed nurse, a physician assistant or a licensed intern or resident.

C. Additional training.

1. On or after December 18, 2003, the doctor who provides office-based anesthesia or who supervises the administration of anesthesia shall maintain current certification in advanced resuscitation techniques.

2. Any doctor who administers office-based anesthesia without the use of an anesthesiologist or certified registered nurse anesthetist shall obtain four hours of continuing education in topics related to anesthesia within the 60 hours required each biennium for licensure renewal, which are subject to random audit by the board.

VA.R. Doc. No. R05-187; Filed December 21, 1:50 p.m.

1 A “conductive block” blocks all sensation to a specific part of the body.  (Source: Department of Health Professions)


2 Source: Department of Health Professions


3 According to the department, well over a thousand such procedures are performed each year, and 1,000 x $1,000 = $1 million.  
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