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TITLE 20. PUBLIC UTILITIES AND TELECOMMUNICATIONS

STATE CORPORATION COMMISSION

REGISTRAR'S NOTICE: The State Corporation Commission is exempt from the Administrative Process Act in accordance with § 2.2-4002 A 2 of the Code of Virginia, which exempts courts, any agency of the Supreme Court, and any agency which by the Constitution is expressly granted any of the powers of a court of record.

Title of Regulation: 20 VAC 5-313. Rules Governing Exemptions to Minimum Stay Requirements and Wires Charges (adding 20 VAC 5-313-10 through 20 VAC 5-313-40).

Statutory Authority:  §§ 12.1-13, 56-577 and 56-583 of the Code of Virginia.
Effective Date:  January 5, 2006.
Agency Contact:  David R. Eichenlaub, Assistant Director, Division of Economics and Finance, State Corporation Commission, 1300 East Main Street, P.O. Box 1197, Richmond, VA 23218, telephone (804) 371-9050, FAX (804) 371-9935, toll free (800) 552-7945, or e-mail david.eichenlaub@scc.virginia.gov.

Summary:

The Virginia Electric Utility Restructuring Act requires customers of certain electric utilities to pay wires charges if they leave a utility and begin purchasing electric energy from a competitive service provider.  In addition, certain large industrial and commercial customers who return to a utility from a competitive service provider may, under certain circumstances, be required to remain a customer of the utility for a minimum period of 12 months.  In its 2004 session, the General Assembly passed legislation allowing certain customers to avoid paying wires charges when they leave a utility and begin purchasing electric energy from a competitive service provider.  The new legislation also allows large industrial and commercial customers to avoid the 12-month minimum stay period if they agree to pay market-based costs for electric energy upon their return to an incumbent utility or default service provider. The proposed rules are revised slightly to add clarity and reflect comments from various parties.  The amendments are designed to implement the two new exemption programs mandated by the General Assembly and to establish a methodology for determining market based costs.

AT RICHMOND, JANUARY 4, 2006
COMMONWEALTH OF VIRGINIA, ex rel.

STATE CORPORATION COMMISSION

CASE NO. PUE-2004-00068

Ex Parte:  In the matter of establishing rules and

regulations pursuant to the Virginia Electric Utility

Restructuring Act for exemptions to minimum stay

requirements and wires charges
ORDER ON MOTION AND ADOPTING RULES AND REGULATIONS

The Virginia Electric Utility Restructuring Act, Chapter 23, Title 56 of the Code of Virginia (§ 56-576 et seq.), directs the State Corporation Commission ("Commission") (1) to promulgate rules and regulations, and (2) to determine market-based prices for minimum stay and wires charges exemption programs.  On December 6, 2004, the Commission entered an Order Inviting Comments that, among other things, required public notice of proposed rules and regulations to implement the exemption programs, directed investor-owned electric utilities to file compliance plans to implement the programs, allowed interested persons to file comments or requests for hearing on the proposed rules and regulations or the utility compliance plans, and allowed the Commission's Staff ("Staff") to file a Report addressing the utility compliance plans and any comments filed in this case.

Investor-owned electric utilities filed proposed compliance plans to implement the new exemption programs on January 10, 2005.  The compliance plans included proposed margins and administrative cost charges that would be paid by customers participating in the exemption programs.  Comments were filed by interested persons addressing the proposed rules and regulations, the compliance plans filed by investor-owned electric utilities, and the Staff Report filed on May 27, 2005.  Subsequent to the filing of the Staff Report on May 27, 2005, the investor-owned electric utilities and other case participants were given additional time as requested to discuss and possibly reach agreement on the few remaining issues in dispute regarding implementation of the new exemption programs.

On December 9, 2005, the Virginia Committee for Fair Utility Rates and the Old Dominion Committee for Fair Utility Rates (collectively, "Committees") filed a Motion to Defer Determination of Contested Issues ("Motion") in this case.  The Committees request that the Commission defer ruling on the remaining contested issues in this proceeding because there is little, if any, likelihood that customers will take advantage of the new exemption programs at the present time.
With respect to the wires charges exemption program, the Committees maintain that no one has been or could be harmed by any delay during 2005 or 2006 because no investor-owned electric utility will impose wires charges in 2005 or 2006.

The Committees further state that no one has been or could be harmed by delaying the implementation of the minimum stay exemption program.  The Committees state that current market prices in hourly and forward markets are extremely high and exceed the prices-to-compare of all investor-owned electric utilities.  Given the extremely high market prices of electricity, the Committees assert there is no likelihood that any large industrial or commercial customers will take advantage of the minimum stay exemption program at the present time.

Should the Commission deny the Motion, the Committees renewed their February 7, 2005, Motion to Strike the utility compliance plans.  The Committees argue the utility compliance plans should be stricken because the reasonable margins and administrative cost charges proposed in the plans lack any evidentiary and cost support.  Alternatively, if the Commission does not strike the utility compliance plans, the Committees renewed their request that this matter be set for hearing to resolve the remaining issues in dispute.  However, the Committees assert their preferred remedy is for the Commission to defer "ruling on the contested issues of what constitutes reasonable margins and reasonable administrative charges until the likelihood of any customer using either of the exemption programs becomes more than remote."1
On December 19, 2005, Delmarva Power & Light Company ("Delmarva") filed a Response to the Committees' Motion.  Delmarva "agrees that a minimum stay program is of no interest to its industrial customers at this time" and states that it "does not oppose the Motion's request to defer further procedures for ruling on the contested issues in this proceeding."2  Delmarva, however, opposes the Committees' alternative proposals.
On December 19, 2005, the Potomac Edison Company d/b/a Allegheny Power ("Allegheny") filed a Response to the Committees' Motion.  Allegheny states that "[t]here presently appears little need for the Commission to address and resolve the contested issues of reasonable margin and reasonable administrative costs (jointly referred to as an adder) until the emergence of a more active competitive market."3  Thus, Allegheny "supports the Committees' Motion to defer a determination of the contested issues at this time."4  Allegheny, however, opposes the Committees' alternative proposals.

On December 19, 2005, Appalachian Power Company ("Appalachian") filed a Response to the Committees' Motion.  Appalachian "does not object to the Committees' request that the Commission defer establishing further procedures for ruling on the contested issues in this case."5  Appalachian, however, opposes the Committees' alternative proposals.
On December 19, 2005, Virginia Electric and Power Company ("Virginia Power") filed a Response to the Committees' Motion.  Virginia Power "supports the adoption at this time of all uncontested matters in the case, including approval of the proposed regulations set forth by the Commission Staff."6  Virginia Power recommends specific steps to "enable the [Minimum Stay Exemption] Program to proceed at the appropriate time," including the following:  (1) "adopt the rules proposed in Appendix A to the Staff's Report dated May 27, 2005, for the purpose of determining the market-based costs pursuant to Va. Code Sections 56-577 E and 56-583 E;" (2) "direct the utilities to file, within 90 days of the Commission's order, compliance plans detailing all components of their market-based pricing for the Minimum Stay Exemption Program, except for the two charges related to the contested components: the reasonable margin and incremental administrative costs;" and (3) "[set] a mechanism to 'trigger' the Commission's consideration of the two [contested] issues," such as a petition from the Staff or a utility.7  In addition, "since none of the utilities currently imposes a wires charge, [Virginia Power] seeks to defer implementation of the Wires Charge Exemption Program until such time as a utility determines it will impose a wires charge."8  Finally, Virginia Power opposes the Committees' alternative proposals.

On December 19, 2005, the Division of Consumer Counsel, Office of the Attorney General ("Consumer Counsel"), filed a Response to the Committees' Motion.  Consumer Counsel "supports deferring action on the utility-specific plans for implementing wires charge and minimum stay exemption programs given the currently high market price levels relative to capped rates, the lack of wires charges through at least 2006, and considerations of judicial economy."9  In addition, Consumer Counsel "do[es] not, however, oppose promulgation of general program rules" and further states "it appears that the Commission could implement general rules in this proceeding, such as those proposed by Staff, without implicating contested issues."10
On December 19, 2005, the Staff filed a Response to the Committees' Motion.  The Staff "has no objection to the Committees' Motion requesting that the Commission defer ruling on issues related to the 'reasonable margin' and 'administrative costs' components of the wires charge and minimum stay exemption programs."11  The Staff also states that "there appear to be no contested issues relating to the proposed rules and regulations as revised in the Staff's May 27, 2005, Report" and recommends "that the Commission consider adopting the proposed rules and regulations as revised in [that] Report."12  In addition, "should the Commission grant the Committees' Motion, the Staff would recommend that the Commission enter an order encouraging the investor-owned utilities, utility customers, [competitive service providers] and other interested persons to file a motion to reactivate this case when, and if, the need for the exemption programs arise due to a change in current market conditions."13  Finally, "should the Commission deny the Committees' Motion, the Staff recommends that the Committees' Motion to Strike be denied and the remaining issues in this case be set for hearing."14
Pepco Energy Services, Inc., and Direct Energy Services, LLC, filed comments and/or a Notice of Participation in this proceeding, but did not file a Response to the Committees' Motion.15
On December 27, 2005, the Committees filed a Reply, noting that "it appears that the motion to defer determination of the contested issues of the 'reasonable margin' and the 'administrative costs' is unopposed."16
NOW UPON CONSIDERATION of this matter, the Commission is of the opinion and finds as follows.  We find that the Rules Governing Exemptions to Minimum Stay Requirements and Wires Charges, as set forth in the Staff's May 27, 2005, Report, are just and reasonable.  We adopt such rules, which are attached hereto as Attachment A.  We grant, for good cause shown, the Committees' request to defer ruling on contested issues related to the reasonable margin and administrative cost components of the wires charge and minimum stay exemption programs.  We deny, without prejudice, the alternative requests in the Committees' Motion.  Finally, we conclude that no additional filings are required at this time from the investor-owned utilities or any participant in this matter.  Rather, we will keep this docket open so that any interested participant may file a motion to reactivate this case if the participant concludes market conditions are such that the Commission should resolve the contested issues in this proceeding.

Accordingly, IT IS HEREBY ORDERED THAT:

(1) The Rules Governing Exemptions to Minimum Stay Requirements and Wires Charges, appended hereto as Attachment A, are adopted.

(2) The Committees' December 9, 2005, Motion is granted in part, and denied in part without prejudice, as set forth herein.

(3) A copy of this Order and the rules attached hereto shall be forwarded promptly for publication in the Virginia Register of Regulations.
(4) This matter is continued pending further order of the Commission.

AN ATTESTED COPY hereof shall be sent by the Clerk of the Commission to all persons on the official Service List in this matter.  The Service List is available from the Clerk of the State Corporation Commission, c/o Document Control Center, 1300 East Main Street, First Floor, Tyler Building, Richmond, Virginia 23219.
CHAPTER 313.

RULES GOVERNING EXEMPTIONS TO MINIMUM STAY REQUIREMENTS AND WIRE CHARGES.

20 VAC 5-313-10. Applicability.

A. The existing Rules Governing Retail Access to Competitive Energy Services (20 VAC 5-312) remain enforceable unless further qualified by the following additional rules. 

B. These transitory regulations are promulgated pursuant to the amended provisions of the Virginia Electric Utility Restructuring Act (§§ 56-577 E and 56-583 of the Code of Virginia).  This chapter applies to suppliers of electric services including investor-owned local distribution companies and competitive service providers, and are in addition to the existing rules of 20 VAC 5-312.  The provisions in this chapter shall be applicable to the provision of generation service to the qualifying customers electing exemption to the current minimum stay provisions or to payment of the current wires charges. Rules applicable to the minimum stay exemption program shall remain in force until the termination of capped rates as provided under statute or State Corporation Commission order.  Rules applicable to the offering of the wires charges exemption program shall remain in force until the earlier of July 1, 2007, or the termination of any wires charges.

20 VAC 5-313-20. Exemption to minimum stay provisions.

A. This section applies to an investor-owned electric local distribution company imposing minimum stay provisions on certain customers as applicable under 20 VAC 5-312-80 Q and 20 VAC 5-312-80 R and to competitive service providers serving such customers.

B. An investor-owned electric local distribution company shall offer any customer with an annual peak demand of 500 kW or greater that returns to the service of the local distribution company the option to accept the service at the established capped rates and abide by the current minimum stay requirements or to accept the service at market-based costs without the obligation of a minimum stay requirement.

C. The investor-owned electric local distribution company shall provide written notice, in a clear and conspicuous manner, as approved by the [ staff of the ] State Corporation Commission to qualified customers of the options identified in subsection B of this section. [ In addition, the investor-owned local distribution company shall supplement such written notice by providing information on its website, as approved by the staff of the State Corporation Commission, detailing the options identified in subsection B of this section.

D. The investor-owned local distribution company’s notification to the customer advising that it has received a cancellation notice from the customer’s competitive service provider, as required by 20 VAC 5-312-80 N, shall also in a clear and conspicuous manner, as approved by the staff of the State Corporation Commission, advise the customer of the options identified in subsection B of this section.

D. E. ] The investor-owned electric local distribution company shall employ the methodology to determine its market-based costs as provided in 20 VAC 5-313-40 and approved by the State Corporation Commission in Case No. PUE-2004-00068 for any customer electing such option and subsequently returning to the local distribution company.

20 VAC 5-313-30. Exemption to wires charges.

A. This section applies to an investor-owned electric local distribution company imposing wires charges on its customers, except those customers participating in pilot programs approved by the State Corporation Commission in Case No. PUE-2003-00118, and to competitive service providers serving such customers.

B. The investor-owned electric local distribution company shall offer large industrial customers or large commercial customers, as well as any group of customers of any rate class aggregated together, subject to the [ demand criteria of subsection E of this section and the ] participation limits of subsection [ H I ] of this section, and upon the customer's notice to participate at least 60 days in advance, the option to purchase retail electric energy from licensed competitive service providers without the obligation to pay any wires charges imposed by the utility in exchange for the customers’ agreement to pay market-based costs upon any subsequent return to service of the local distribution company.

C. The investor-owned electric local distribution company shall provide written notice, in a clear and conspicuous manner, as approved by the staff of the State Corporation Commission, to qualified customers of the options identified in subsection B of this section and associated risks, particularly the customer's inability to ever return to service of the local distribution company at capped rates. [ In addition, the investor-owned local distribution company shall supplement such written notice by providing information on its website, as approved by the staff of the State Corporation Commission, detailing the options identified in subsection B of this section. ]
D. The investor-owned electric local distribution company shall employ the methodology to determine its market-based costs as provided in 20 VAC 5-313-40 and approved by the State Corporation Commission in Case No. PUE-2004-00068 for any customer electing such option and subsequently returning to the local distribution company.

E. An aggregator electing to serve a group of electric customers and acting on behalf of each customer and electing the option offered through subsection B of this section shall do so on behalf of its total aggregated load.

F. A contract of an aggregator and a competitive service provider serving such qualified customers shall contain a clear and conspicuous caption: “Customer's Right to Exemption of Wires Charges,” in bold face type of a minimum size of 10 points, disclosing any wires charges imposed by the local distribution company, including options to exempt such payment, and associated risks to exercise such options, including the inability to ever return to service of the local distribution company at capped rates.

G. [ An investor-owned electric local distribution company is entitled to 60 days' notice prior to the return to service of a qualified customer. The investor-owned local distribution company’s notification to the customer advising of an enrollment request, as required by 20 VAC 5-312-80 I, for customers electing to waive the wires charges, shall in a clear and conspicuous manner, as approved by the staff of the State Corporation Commission, state that the customer will not be required to pay wires charges, but that the customer will not ever return to service of the local distribution company at capped rates.

H. The competitive service provider serving a customer that is not obligated to pay wires charges shall provide the investor-owned local distribution company 60 days notice prior to terminating service to such a customer. ]
[ H. I. ] The election to be exempt from any wires charges is available to the first 1,000 MW or 8.0% of the investor-owned electric local distribution company's prior year Virginia adjusted peak-load.

[ I. J. ] Such exemption provisions are enforceable until the earlier of July 1, 2007, or the termination of any imposed wires charges, while the inability to return to capped rate service remains indefinitely upon exercising this option.

20 VAC 5-313-40. Methodology to determine market-based costs.

The following elements shall be considered to determine the appropriate market-based costs applied to certain customers electing to exempt the minimum stay requirements or wires charges:

1. Actual [ incremental ] energy expenses of procuring such electric energy based on real-time [ or day ahead ] hourly prices calculated and published by the respective RTO for the appropriate price zone of the local distribution company;

2. Actual [ incremental ] capacity expenses of procuring such electric capacity based on prices calculated and published by the respective RTO for the currently defined capacity market;

3. Incremental administrative and incremental transaction costs associated with procuring such energy, including but not limited to:

a. Costs of transmission line losses; and

b. Costs of ancillary services; and

4. A reasonable margin to provide the service deemed justifiable by the State Corporation Commission.

VA.R. Doc. No. R05-92; Filed January 5, 2006, 11:56 a.m.
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